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, Juſtices of the peace. 


Þ STICES of the peace are judges of record, ap- 
pointed by the king, to be juſtices within certain 
limits, for the conſervation of the peace, and for the 
execution of divers things comprehended within their 
commiſſion, and within divers ſtatutes committed to their 
charge. Dat. c. 2 PDE 

And a record or memorial made by a juſtice of the peace, 
of things done before him judicially in the execution of 
his office, ſhall be of ſuch credit, that it ſhall not be 
gainſaid. One man may affirm a thing, and another man 
may deny it;; but if a record once ſay the word, no man 
ſhall be received to aver or ſpeak againſt it; for if men 
ſhould be admitted to deny the ſame, there would never 
be any end of controverſies. And therefore to avoid all 
contention, while one ſaith one thing and another faith 
another thing, the law repoſeth itſelf wholly and ſolely 
in the report of the judge. And hereof it cometh, that 
he cannot make a ſubſtitute or deputy in his office, ſeeing 
that he may not put over the confidence that is put in him. 
Great cauſe therefore have the juſtices to take heed that 
they abuſe not this credit; either to the oppreſling of the 
ſubject by making an untrue record, or the defrauding of 
the king by ſuppreſſing the record that is true and lawful. 
Lamb. 63—66. 5 | 

Hereof alſo it . cometh, that if a juſtice of the peace 
certify to the king's bench, that any perſon hath broken 
the peace in his preſence, upon this certificate ſuch perſon 
ſhall be there fined, without allowing him any traverſe 
thereto. Dalt. c. 70. | 

And that I may treat intelligibly concerning this office 
{of which lord Coke ſays the whole chriſtian world hath 
not the like, if it be duly executed, 4 1. 170,) I will 
ſet forth, 5 Gs, 


A 2 J. The 


Ccnſervators by I. Of. ancient times ſuch officers or miniſters, as were 
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Juftices of the peace. 


J. The office of conſervators of the peace at the 

common law, before the inſtitution of juſtices of 

| eee... ä 

II. The commiſſion of the juſtices of the peace, 

founded on the flatute law. 

III. The juſtice of the peace bis oath of office. 

IV. Of fees to be taken by juſtices of the peace. 

V. Some general directions relating io juſtices of the 
peace, not falling under any particular title of 
I R. | 

Vl. Their indemnity and protection by the law, in the 

right execution of their office, and their puniſo- 
ment for the omiſſion of it. | 


J. The office of conſervators of the peace at the 
common law, before the inſtitution of juſtices of 
re Peace. ©, 4 SED 


inſtituted either for preſervation of the peace of the county, 
or. for execution of juſtice, becauſe it concerned all the. 
ſubjects of that county, and they had a great intereſt in 
the juſt and due exerciſes of- their ſeveral places, were by 
force of the king's writ in every ſeveral, county choſen in 


full or open county by the freeholders of that county: 


As before the inſtitution of juſtices of the peace, there 
were conſeryators of the peace in every county, whoſe 


office (according to their names) was to conſerye the king's. 
peace, and to protect the obedient and innocent ſubjects 
from force and violence. Theſe conſervators, by the 
ancient common law, were by force of the king's writ 
_ choſen by the freeholders in the county court, out of the 

principal men of the county; after which election ſo made, 
and returned, then in that caſe the king directed a writ to 
the party ſo elected, to take upon him and execute the 


office until the king ſhould order otherwiſe. And thus the 
coroners {till continue to be choſen in full county: As alſo 


the knights of the ſhire for the parliament. 2 Il. 558, 


559. 
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Juſtites of the peace. 1 


EL Rafides theſe conſervators of the peace properly ſo Copſervators by”? 
called, there were and are other conſervators of the peace © 
by virtue of certain offices: As for inſtance ; & 

(1) The lord chancellor, and every juſtice of the king's 
bench, have, as incident to their offices, a general autho- | 
rity to keep the peace throughout all the realm, and to 
award proceſs for the ſurety of the peace, and to take re- 
cognizances for it. 2 Haw. 32 

(2) Alſo, every court of record, as ſuc, hath power to 
keep the peace within its own precinct. 2 Haw, 27. 

(3) Alſo, every juſtice of the peace is a conſervator of 
the peace. Crom. 6. 

(4) Alſo, every ſheriff is a principal conſervator of the 
peace, and may without doubt ex ofjicio award proceſs of the 
peace, and take ſurety for it. And it ſcems the better opi- 
nion, that the ſecurity ſo taken by him is by the common 
Jaw looked on as a recognizance, or matter of record, and 
not 28 a common obligation, 2 Haw, 33. 

(5) Alſo, every coroner is another principal conſervator 
of the peace, and may certainly bind any perſon to the 
peace, who makes an affray in his preſence. But it ſeems 
the better opinion, that he has no authority to grant proceſs 
for the peace ; and it ſeems clear, that the ſecurity taken 
by him for the keeping the peace (except only where it is 
taken by him as judge of his own court for an affray done 
in ſuch court) is not to be looked on as à recognizance, 
but as an obligation. 2 Haw. 33. 

(6) Alfo, every high and petit conſtable are by the 
common law, conſervators of the peace, 2 Haw. 33. 

And it is ſaid, that if a conſtable ſee perſons engaged in 
an affray, or upon the very point of entring upon it, as 
where one ſhall threaten to kill, wound, or beat another, 
he may impriſon the offender of bis own authority for a 
reaſonable time, till the heat ſhall be over, and alſo after- 
wards detain him rl he find ſurety of the peace by Obliga- 
tion, 1 Haw. 1 

But it is ſaid, 1 a conſtible hath no power to arreſt 
a man for an affray done out of his own view; for it is the 
proper buſineſs of a conſtable to preſerve the peace, not to 
puniſh the breach of it; nor doth it follow from his having 
power to compel thoſe to find ſureties who break the peace 
in his preſence, that he hath the ſame power over thoſe 
* break it in his abſence. 1 Haw. 137. 

. There were alſo other conſervators of the peace by Cen'errators{by 
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6 Juſtites of the peace. 
others, of being conſervators of the peace within ſuch a 
diſtrict. 2 Haw. 33. 5 | 

4. Alſo there were other conſervators of the peace by 
preſcription ; who claimed/ ſuch power from an immemorial 
uſage in themſelves and their predeceſſors or anceſtors, or 

thoſe whoſe eſtate they had in certain lands, which wholly 

depended upon ſuch uſage, both as to its extent, and the 

manner in which it was to be exerciſed. 2 Haw. 33. 

Thus it is ſaid, that a mayor of a corporation may be a 
conſervator of the peace by preſcription. Crom. 6. 

It is queſtioned indeed by ſome, whether any ſuch power 
can be claimed by uſage ; yet if the power of holding pleas 
and even of courts of record, which are cf ſo high a nature, 
and imply a power of keeping the peace within their own 
precincts, may be claimed by uſage, as it ſeems to be cer- 
tain that they may; it ſeemeth that the bare authority of 
keeping the peace in a certain diſtrict may as well be claim- 
ed by ſuch uſage. 2 Haw. 34. 

Pover of conſer- 5. The authority which ſuch conſervators of the peace, 

vators. whether by election, or tenure, or preſcription, have at 

| common law, is the ſame authority which conſtables of a 

| vill or wapentake have at this day. Crom. 6. 2 Haw. 34. 
Their duty. 6. The general duty of the conſervators of the peace by 

the common law, is to employ their own, and to command 

the help of others, to arreſt and pacify all ſuch who in 

their preſence, and within their juriſdiftion and limits, 

by word or deed, ſhall go about to break the peace. Dalt, 

c. I. 

And if a conſervator of the peace, being required to ſee 
the peace kept, ſhall be negligent therein, he may be in- 
dicted and fined. Dalt, c. 1, 

And if the conſervators of the peace have committed or 
bound over any offenders, they are then to ſend to, or be 
preſent at, the next ſeſſions of the peace, or gaol delivery, 
there to object againſt them. Dalt. c. 1. 


Confervators by 
preſcription, 


II. Of the commiſſicn of Juſtices of the peace. 


Juſtices of the peace at this day are of three ſorts; 1. By 
act of parlizment ; as the biſhop of Ely and his ſucceſſors, 
and the archbiſhop of York, and biſhop of Durham, 27 H. 
8. c. 24. 2. By charter, or grant made by the king under 
the great ſeal 3 as mayors and the chief officers in divers 
corporate towns. 3. By commiſſion. 

At the firſt, by the ſtatute of the r Ed. 3. which is the 
Hrit ſtatute that ordains the aſſignment of juſtices of the 
| peace 
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Juſtites of the peace, 
peace by the king's commiſſion, thoſe juſtices had no other 


power but only to keep the peace. But the very next year, 
the form of the commiſſion was enlarged, and continued 


\ ill further to be enlarged both in that king's reign, and 


in the reign of almoſt every other ſucceeding prince, until 
the 3oth year of the reign of Q. Elizabeth, when by the 
number of the ſtatutes particularly given in charge therein 


to the juſtices, many of which nevertheleſs had been a 


good while before repealed, and by much vain repetition, 
and other corruptions that had crept into it, partly by the 
miſwriting of clerks, and partly by the untoward huddling 
of things together, it was become ſo cumberſome and 
foully blemiſhed, that of neceſſity it ought to be redreſſed. 
Which imperfections being made known to Sir Chr, Wrey, 
then Lord Ch. Juſtice of the king's bench, he communi- 
cated the ſame with the other judges and barons, ſoas by 
a general conference had amongſt them, the commiſſion 
was carefully refined in the Michaelmas term 1590, and 
being then alſo preſented to the lord chancellor, he accep- 
ted thereof, and commanded the ſame to be uſed : Which 


continues with very little alteration to this day. Lamb. 


c. 9. 

Which is as follows: | | 

George the third, by the grace of God, of Great Britain, 
France, and Ireland, king, defender of the faith, and ſo forth. 
To A. B. C. D. &c. greeting. | | | 

Know ye that we have aſſigned you, jointly and ſeverally and 
every one of you our juſtices to keep our peace in our county of 
W. And to keep and cauſe to be kept all ordinances and 
fatutss for the good of the peace, and for preſervation of the 
fame, and for the quiet rule aud government of our people made, 
in all and - ſingular their articles in our ſaid county (as well 
within liberties as without) according io the force, form, and 
effect of the ſame; And to chaſtiſe and puniſh all perſons that 
offend againſt the form of thaſe ordinances or ſtatutes, or any one 
of them, in the aforeſaid county, as it ought to be done according 
to the form of thoſe ordinances and flatutes ; And to cauſe to 
come before you, or any of you, all thoſe who to any one or more 
of our people concerning their bodies or the firing of their houſes 
have uſed threats, to find ſufficient ſecurity for the peace, or 
their good behaviour, towards us and our people; and if they 
ſhall refuſe to find ſuch ſecurity, then them in our priſons until 
they ſhall find ſuch ſecurity to cauſe to be ſafely kept. 


We have alſo ajjizned you, and every two or more of you 


(of whom any one of y the aforeſaid A. B. C. D. &c. we 


4 wil 


Juſtices of the peace, 
will ſhall be one) our juſtices to inquire the truth more fully, 
by the oath of good and lawful men of the aforeſaid county, by 


whom the truth of the matter hall be the better known, of all | 
and all manner ¶ felonies, poiſonings, imchantments, ſorceries, | 


arts magick, treſpaſſes, fore/tallings, regratings, ingreſſings, and . 
extortions whatſoever ; and of all and ſingular other crimes and [ 
offences, of which the juſtice: un peace may or -ought law- 1 
Fully to inquire, by whomſoever and after what manner ſeever ! 
in the ſaid county done or perpetrated, or which ſhall happen 0 
10 be there done er altempted; And alſo of all thoſe who in c 
the aforeſaid county iv companies againſt our peace, in diflur- 
bance of our people, with arined force have gone or rode, or W 
hereafter ſhall preſume to go or ride; And alſo of all thoſe 1 
wha have there lain in wait, or hereafter ſhall preſume to lie q 
in wait, to maim or cut or kill our people; And alſo of all 7 
victuallers, and all and ſingular other perſons, who in the abuſe 7 
of weights or mcaſures, or in ſelling victuals, againſt the form 70 
E the ordinances and flatutes, on any one of them therefore made, Fi 
for the common benefy , England, and our pecple thereef, ct 
have offended or attempted, or hercafter ſhall preſume in the 10 
faid county to offend or attempt; And alſo F all ſperi , bai- a 
liffs, flewards, conſlables, keepers of gaols, and other officers, t/ 
Who in the execution of their offices about the premiſſes, or any 77 
of them, have uniu.y bebaved themſelves, or hereafter ſhall | 70 
preſume io behave th:mſclves unduly, or have been, or ſhall mM 
happen hereafier to be care!c/s, remiſs, or negligent in our W 
aforeſaid, county ; And of all and fiugular articles and circum- th 
lances, and all other things wha:ſtever, that concern the pre- 
miſſes or any of them, by whamſoever, and after what manner 70 
ever, in our aforeſaid county done or perpetrated, or which cat 
hereafter (hall there happen to he done or attempted in what an 
manner foever ; And to in.fpef? all indiftments whatſoever ſo me 
before you or any of you taken or to 'e taken, or before others late dei 
our juſtices of the peace in the aforeſaid rounty made or taken, 
and not yet determined; and to make and continue proceſſes pat 
thereupon, againſt all and ſingular the perſons fo indicted, or 
who before you hereafter ſhall happen to be indifted ; until they | 
can be taken, ſurrender themſelves, or be outlawed : And to hear mi 
and determine all and ſingular the felonies, poiſonings, inchant- ſtat 
ments, ſorceries, arts magick, treſpaſſes, foreflallings, regra- of 
tings, irgroſſings, extortions, unlawful aſſemblies, indicimenis gre 
aforeſaid, and all and ſingular other the premiſſes, according reſe 
to the laws and ſlatutes of England, as inthe like caſe it has the 
been accuſtomed, or ought to be done; And the ſame offenders, 4 
and every of them for their offences, by fines, ranſoms, amer- nan 
ciaments, fer feiturcs, and other means as according to the law wh 


and 


Juſtices of the peace. 


and cuſtom of England, or form of the ordinances and ſtatutes 
aforeſaid, it has been accuſtomed, or ought to be done, to chaſtiſe 
and puniſh. RE | 2 | 
Provided atways, my a caſe of difficulty, upon the deter- 
mination of any the premiſſes, before you, or any two or mare of 
yau, ſhall happen to ariſe ; then let judgment in nowiſe be 
given thereon, before you, or any two. or more of you, unleſs in 


the preſence of one of our juſtices of the one or other bench, or of * 


one of our juflices appointed to hold the aſfizes in the aforeſaid 
county, | 
And therefore we command you and every of you, that to 
keeping the peace, ordinances, ſlatutes, and all and ſingular other 
the premigſes, you diligentij appiy your ſelues; and that at certain 
days and places, which you, or any ſuch tio er more of you as 
is aforeſaid ſhall appoint for theſe fur poſes, into the premiſes ye 
micke inquiries , and all and ſingular the premiſſes hear and de- 
termine, and perform ard fulfil them in the aforeſaid form, 
doing therein what to juſtice appertains, accerding to the law and 
cuſtom of England: Saving to us the amerciaments, and other 
things to us therefrom belonging. | 

And we command by the tenor of theſe preſents ctr ſheriff of W. 
that at certain days and places, Whic) you, or any ſuch tius or 
more of you as 1s aforefaid, ſhall make known to him, he cauſe 
to come before you, or ſuch two or more of you as aforeſaid, ſo 
many and ſuch good and lawful men of his bailrwick (as bell 
within liberties as without) by whom the truth of the matter in 
the premiſſes ſb all be the better known and inquired into. 

Laſtly, we have aſſigned you the aforeſaid A. B. keeper of the 
olle of our peace in our faid county. And therefore you ſhall 
cauſe to be brought before you and your ſaid fellows, at the days 
and places afareſaid, the writs, precepts, proceſſes, and indict- 
ments aforejaid, that they may be inſpetzed, and by a due courſe 
determined as is aforeſaid. | . | | 

In witneſs whereof” we have cauſed theſe our letters to be made 


patent. Witneſs ourſelf at Weſtminſter, &c. 


Ceorge the third, &c.] This manner of iſſuing the com- 
miſſion in the king's name, ſeems to be founded on the 
ſtatute of the 27 H. 8. c. 24. which enacts, that all juſtices 
of the peace ſhall be made by letters patent under the king's 
great ſeal, in the name and by authority of the king ; but 


feſerves to all cities and towns corporate Which have juſtices 


the liberties which they have enjoyed in that behalf. 
To A. B. C. D. &c. greeting} From the perſons here 


named in the commiſſion, it may be proper to conſider, 
who may, or may not, be juſtices of the peace. 


By 


1 
4 
1381 
{ 
WT 
724 
9 
1 4 
x 
* 91 
* J 
1 
1 
A 
N. 
—— 
0 ) 
* \ 
* 
1 
i 
We 
* 
1 U 
9 
or 
"1% 
; xs 
; 
1 
1 
a 
WW 
1 
I 
1 
11 
I 7 
>4 1 
: 45 wn 
(38K 
{4 1 
7 1 


2 
— 
—— — 


— 


— 
— 


- * e 
5 —.— r 
A —— As — 


10 


** 


Juſtices of the peace. 

By the ſtatutes of 13 R. 2. c. 7. and 2 H. 5. ,n. 2. c. 1. 
Pne juſtices ſhall be made within the counties of the moſt 
fuffictent knights, eſquires, and gentlemen of the law: 

And by the 18 G. 2. c. 20. it is enacted as follows: viz. 
No perſon ſhall be capable of being or acting as a juſtice of 
the peace, who ſhall not have in law or equity, for his own 
uſe, in poſſeſſion, a freehold, copyhold, or cuſtomary eſtate 
for life, or for ſome greater eſtate, or an eſtate for ſome 
long term of years, determinable upon one or more lives, 


or for a certain term originally created for 21 years or more, 


in lands, tenements, or hereditaments, in England or Wales, 
of the clear yearly value of 100 l. above what will diſcharge 
all incumbrances affecting the ſame, and all rents and 
charges payable out of the ſame ;' or who ſhall not be in- 


titled to the immediate reverſion or remainder of lands 


leaſed for one, two, or three lives, er for any term of years 
determinable on the death of one, two, or three lives, upon 
reſerved rents of the clear yearly value of 3001. 

And who ſhall not before he acts, at the ſeſſions of the 
county where he intends to act, take and ſubſcribe the oath 
following; 1 A. B. do ſwear, that I truly and bona fide have 
ſuch an eflate, in law or equity, to and for my own uſe and 
benefit, conſiſting of —— (ſpecifying the nature of ſuch eſtate, 
whether meſſuage, land, rent, tythe, office, benefice, or 
what elſe) as doth qualify me to act as a juſtice of the peace for 
the county, riding, or diviſion of „ according to the true 


intent and meaning of an act of parliament made in the 18th 


year of the reign of his majeſty king George the ſecond, intitled, 
An aft to amend and render more efectual an act paſſed in the 
fifth year of his preſent majeſty's reign, intitled, An act for 
the further qualification of juſtices of the peace ; and that the 
ſame (except where it conſiſts of an office, benefice, or 
ecclefiaſtical preferment, which it ſhall be ſufficient to 
aſcertain by their known and uſual names) is lying or being, 


or iſſuing out of lands, tenements, or hereditaments, being 


within the pariſh, townſhip, or precincts of or in the 
ſeveral pariſhes, townſhips, or precntts of- , in the county 
of- , or in the ſeveral counties of (as the caſe 


may be.) 


Which oath taken and ſubſcribed, ſhall be kept by the 
clerk of the peace among the records of the ſeſſions. 


And the clerk of the peace ſhall on demand forthwith 


deliver an atteſted copy to any perſon, paying 28. for the 
ſame; which being proved to be a true copy of ſuch oath, 
ſhall be admitted in evidence on any iſſue in an action 
brought on this act. „ 
: And 


as ad. waa. 
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- Juſtices of the peace. 
And if any perſon ſhall act as juſtice, without having 
taken and ſubſcribed the ſaid oath, or without being qua- 


lified as above, he ſhall for every offence forfeit 1001. balf 


to the poor of the pariſh in which he moſt uſually reſides, 
and half to him who ſhall ſue, with full coſts. The pro- 
ſecution to be in ſix months, | 

And in ſuch action, the proof of the qualification ſhall 
lie on the perſon againſt whom it is brought. 

And if the defendant intends to inſiſt on any lands not 
contained in ſuch oath, he ſhall at or before the time of 
pleading deliver to the plaintiff or his attorney a notice in 
writing ſpecifying ſuch lands, and the pariſh and county 
where they are fituate (Offices and benefices excepted, | 
which it ſhall be ſufficient to aſcertain by their uſual 
names :) And if the plaintiff in ſuch ſuit ſhall think fit 
thereon not to proceed further, he may with leave of the 
court diſcontinue ſuch ſuit, on payment of coſts to the de- 
fendant as the court ſhall award. | 

And upon trial no eſtate, but what is contained in the 
oath and notice, ſhall be admitted as any part of the qua- 
lification. | ny 

Provided, that where the qualification or any part there- 
of conſiſts of rent, it ſhall be ſufficient to ſpecify in ſuch 
oath or notice, ſo much of the lands, out of which ſuch 
rent is iſſuing, as ſhall be of ſufficient yalue to anſwer 


ſuch rent. 


And if the plaintiff or informer ſhall diſcontinue (other- 

wiſe than as aforeſaid) or be nonſuit, or judgment be gi- 
ven againſt him, he ſhall pay treble coſts. 
- But this ſhall not extend to any city, town, or liberty, 
having juſtices, of their own ; nor to any peer, lord of the 
privy council, judge, attorney or ſolicitor general, or to 
the juſtices of the great ſeſſions for Cheſhire and Wales, or 
to the eldeſt fon or heir apparent of a peer, or of any per- 
ſon qualified to ſerve as a knight of a ſhire. 

Nor to the officers of the board of green cloth, or prin- 


cCipal officers of the navy, or the two under ſecretaries in 


each of the offices of the principal ſecretary of ſtate, or 
the ſecretary of Chelſea college, in their reſpeCtive liberties z 
nor to the heads of colleges or halls, or vicechancellor, of 
either of the univerſities, or to the mayor of Oxford or 

Cambridge. ä 
And by the 1 G. 3. c. 13. and 7 G. 3. c. 9. All per- 
fons who were juſtices at the demiſe of his late majeſty, 
or who have been or ſhall be appointed juſtices by any 
commiſſion granted or to be granted by his preſent 5 — 
PET 


- 


Juktices of the peace, 


jeſty or any of his ſucceſſors, and have taken and ſub- 


ſcribed, or ſhall after the iſſuing of the firſt commiſſion 


whereby they ſhall be appointed juſtices have taken and 


ſubſcribed the oath of office before the clerk of the peace 


or his deputy, and alſo the oath aforeſaid required by 


the 18 G. 2. c. 20. ſhall not be obliged during the reign 
of his preſent majeſty, or during any future reign in 
which ſuch oaths ſhall have been ſo taken and ſubſcribed, 
to take and ſubſcribe the ſame, again. And generally 
there is an indemnifying clauſe in ſome act in almoſt every 
ſeſſion of parliament, provided they qualify as aforeſaid ac- 


cording to the 18 G. 2. c. 20. within a time in ſuch act 


limited. ES 3 | 

By the x M. /eff. 2. c. 8. No ſheriff ſhall exerciſe the 
office of a juſtice of the peace, during the time that he acts 
as ſheriff, And the reaſon ſeems to be, becauſe he cannot 
act at the ſame time both as judge and officer, for ſo he 


would command himſelf to execute his own precepts, 


Dalt. c. 3 | 
Alfo if he be made a coroner, this by ſome opinions is a 

diſcharge of his authority of juſtice. Dall. c. 3. 

But if he be created duke, archbiſhop, marquis, earl, 

viſcount, baron, biſhop, knight, judge, or ſerjeant at law, 

this taketh not away his authority of a juſtice of the peace. 


1 EA. b. c. 7. Dali. c. 3. 


Alfo, no attorney, ſolicitor, or proctor, ſhall be a juſtice 
of the peace, during the time he ſhall continue in the prac- 
tice of that buſineſs. , 5 G. 2. c. 18. / 2. . 

By Holt Ch. J. Though a man be a mayor, it doth not 
follow that he is a juſtice of the peace, for that muſe be 
by a particular grant in the charter. L. Raym. 1030. But 
although he be not a juſtice of the peace by the charter, 


yet there are many caſes, wherein he hath the ſame power 


as a juſtice of the peace given unto him by particular ſta- 
tutes; as for inſtance, with regard to the cuſtoms, ale- 
houſes, lord's day, ſwearing, gaming, weights, ſervants. 
fuel, leather, orchards, ſoldiers, and divers others. 


Kroto ye that we have aſſigned you] This is founded on 


the ſtatute of the 1 Ed. 3. c. 16. viz. For the better keep- 


ing and maintenance of the peace, the king will, that in 
every county, good men and lawful, which be no main- 


tainers of evil, or barretors in the country, ſhall be aſ- 


ſigned to keep the peace. ; 
And from this act we are to date that great alteration in 
our conſtitution, whereby the election of conſervators of 


” 


Jaftices of the peace, 


the peace was taken from the people, and ales” TAP to the - 
affignment of the king. Lamb. 20. 

And here we may obſerve, that the commiſſion hath two 
parts; or conſiſteth of two different alignments : By this 
firſt aſſignment, any one or more juſtices have as well? 
the ancient power touching the peace, which the conſerva- 


tors of the peace had at the common law, as alſo that 


whole authority which the ſtatutes have Rags added there- 


to. Dalt, c. 5. . 


Jointhy and ſeverally, and every one | of you] Whatſoever: 
any one juſtice alone may do, the ſame alſo may lawfully 
be done by any two or more juſtices; 3 but where the law. 


giveth authority to two, there one alone cannot execute 


ie . Os: 


And yet where a ſtatute en a thing to be done 
by two juſtices or more, if the offence be any miſdemeanor 
or matter againſt the peace, there upon complaint made of 
the officer to any of thoſe juſtices, it ſeemeth that one 


of them may grant out his warrant to attach the offender, 


and to bring him before the ſame juſtice and the other juſ- 
tice. ſo appointed (at ſome convenient place), and then 


they to hear and determine the ſame. Dalt. c. 6. 


But it ſeemeth, that when a thing is appointed by any 
ſtatute to be done by or before one perſon certain, ſuch 
thing cannot be done by or before any other: and by ſuch 
expreſs deſignation 'of. one, alf others are excluded, and- 
their proceedings therein are coram non judice. Dalrs c. 6. 


Our. juſtices]. In that the king calls them our juſtices, 
their authority determines of courſe by his death or demiſe, 
ſo. that he being-once dead, or having given over his crown, 
they'are no more his juſtices, and the juſtices of the next 
prince they cannot be, unleſs. it ſhall pleaſe him afterwards: 


ſo to make them. Dalt. c. 8. 


But by the 1 An. ft. 1. c. 8. ſ. 2. No patent or grant of 


any office or employment ſhall determine by the king's. 
death or demiſe, but ſhall continue in force for fix months 


after, unleſs in the mean time made void by the ſucceſſor, 

Alſo, before his death or demiſe, the king may determine 
the commiſſion at his pleaſure; and that either expreſſed, 
as by writ under the great ſeal, or by implication, by 
making a new commiſfion, and leaving out the former 
juſtices names. But until notice, or publiſhing of the 


new commiſſion, the acts of the. former Juſtices are good 
in Jaw. Dalt, c. 3. 
But 
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are good, 2 Haw. 37. 


Jultltices of the peace. 

But to mayors and chief officers in corporations, which 
have the authority of juſtices of the peace, or of conſerva- 
tors of the peace, by grant under tne king's letters patent 
to them and their ſucceſſors, the authority remaineth, not- 
withſtanding the king's death or demiſe. Dalt. c. 3. 

Neither can the king diſcharge theſe again at his plea- 
ſure : but yet ſuch grants and charters may for ſome great 
and general defect, or miſcarriage, in the execution of the 
powers therein granted, be repealed, and the liberties ſei- 


ed. Dalt. c. 3. 95 


Fuftices to keep our peace] Although they are in no part 
of the commiſſion called keepers of the peace, yet inaſmuch 
as by the 18 Ed. 3. c. 2. they are expreſly called keepers of 
the peace, and the principal end of their office is for the 
keeping of the peace, and their uſual deſcription in cer- 
tioraries is by the name of keepers of the peace; it hath been 
adjudged, that in the caption of an indictment, keepers of 
the peace and juſtices of our lord the king, is good, without 
expreſly naming them juſtices of the peace. 2 Haw. 38. 


To keep our peace] Theſe words ſeem to give them the 


authority which the conſervators of the peace had at com- 


mon law : and all that follows in the commiſſion, ſeems 
an addition to the power of the ancient conſervators. 


Our peace] It hath been reſolved, that the deſcription of 
juſtices of the peace, by the name of juſtices of our lord the 
king to keep the peace, is good, without ſaying, the peace 
of our lord the king; for that is neceſſarily implied. 2 
Haw, 38. | 1 

Alſo, by theſe words our peace, when the king dies, the 


ſurety of the peace is diſcharged; for when he is dead, it 


is not his peace. Crom. 124. 
In our county of W.] Here are two conſiderations; One 


is, that the juſtice cannot act when he is out of the county: 


And the other is, that when he is in the county, he can 
act for that county only, and his power extendeth to no 
other. But both theſe are to be underſtood with ſome 
limitations. | . 

As to the former caſe, when he is out of the county; 
It is faid, that the juſtices have no coercive power when out 
of the county; and therefore, that an order of baſtardy, or 
for payment of labourers wages, made by them out of the 
county, is not binding. Yet it is ſaid, that recognizances 
and informations voluntarily taken before them in any place, 


And 


5 
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Juſtites of the peate. 


And L. Hale ſays, that a juſtice of the peace may do 4 


miniſterial act out of his county, as examining a party rob- 


bed whether he knows the felons; but that he cannot do 
a compulſory act, as committing a perſon for not giving 
recognizance. 2 H. H. 50, 51. gs 
Alſo, by the 9 G. c. 7. A juſtice dwelling in a city or 
preeinct that is a county of itſelf, within the county at 
large, may act at his own dwelling houſe for fuch county 


at large. 


And as to the latter caſe, wherein it is ſuppoſed that his 
power is limited unto that county only,—it.is enacted by 
the 24 G. 2. c. 55. that if any perſon againſt whom a war- 
rant ſhall be iſſued, ſhall eſcape, go into, reſide, or be 
in any place out of the juriſdiction of the juſtice granting 
the warrant, either before or after the iſſuing thereof; any 
juſtice for the county or place, where ſuch perſon ſhall ſo 
eſcape or be, upon proof on oath, of the hand writing of 
the juſtice granting ſuch warrant, ſhall indorſe his name 
thereon ; which ſhall be a ſufficient authority to the perſon 
bringing ſuch warrant, and to all other perſons to whom 
the ſame was originally directed, to execute the ſame in 
ſuch other county or place, and to carry the offender be- 


fore the juſtice who indorſed the warrant, or ſome other 


juſtice or juitices of that county, if the offence be bailable, 
and the offender be ready to give bail for his appearance at 
the next aſſizes or ſeſſions for the county or place where 
the offence was committed ; and ſuch juſtice or juſtices 
ſhall take bail accordingly, and ſhall deliver the recogni- 
Zance together with the examination or confeſſion of the 
offender, and all other proceedings.relating thereto, to the 
conſtable or other perſon, who ſhall (on pain of 101. to 
him who ſhall ſue) deliver over the ſame to the clerk of 
aſſize, or clerk of the peace, where the offender is required 
to appear. And if the offence is not bailable, or he fhall 


| not give bail to the ſatisfaction of the juſtice before whom 


he is brought, the conſtable or other perſon ſhall carry the 
offender before a juſtice of the proper county or place, 


Where the offence was committed, there to be dealt with 


according to law. 


The form of which indorſement may be thus: 


Weſtmorland. 1 as proof upon oath hath 
ES been made before me J. P. eſquire, one of 
his majeſty's juſtices of the peace for the ſaid county of Weſt- 
morland, that the name A. B. is of the band writing of the ju- 
2” | | | ſtice 
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flice of the peace within mentioned I do hereby authorize A. C. 


who bringeth unto me this warrant, and all other perſons to whom 
the ſaid warrant is directed to execute the ſame within the _ 
county of Weſtmorland. Civen under my hand, the- 
in the year 


And the juſtice may further order (if he thinks fit) the 


party, according as he ſhall appear bailable or not bail- 
able upon the face of the warrant, to beg. brought before 


himſelf or ſome other juſtice or juſtices of that county, or 
to be carried back into the county Frans wlenee the war- 
rant did iſſue. i 


And to keep and cauſe to be hept all Leto ard fatutes 


. for the good of the peace] It ſeems certain, that by virtue 


hereof, they may execute all ſtatutes whatſoever, made for 
the better keeping of the peace, and conſequently thoſe of 


. IWinchefter and IW, eſtminſter, and all others concerning the 


N made before the reign of Ed. 3. in whoſe time (as 
ath been ſaid) juſtices of the peace were firſt inſtituted ; 

for all thoſe ſtatutes were expreſly mentioned in the ancient 
commiſſions of the peace, and have always been undoubt- 
edly taken to be included in theſe general words of the pte- 


ſent commiſſion. And yet none of the ſtatutes which or- 


dain the office of juſtices of the peace, ſay any thing con- 


eerning the execution of the ſaid former ſtatutes; ſo that 


the power of juſtices of the peace in relation to thoſe ſta- 
tutes ſeems entirely to depend on the king's commiſſion, 
and yet bath always been unqueſtionably allowed. Froni 
whence it appears, that regulafly the king, by his com- 


miſſion, may authorize whom he . to execute an 


eee 


may 2 0 the cauſe at the i: SOS and work it to a pre- 
ſentment upon the ſtatute. Dalt..c. 5. | 

But beſides the ſtatutes relating to the peace, there are 
alſo many other ſtatutes which ate not ſpecified in the com- 
miſſion, and yet are committed to the charge and care of 
the juſtices of the peace, by the expreſs words of ſuch ſta- 
tutes; and all ſuch ſtatutes are to them a ſufficient war- 
rant and commiſſion. of themſelves, altho* they be not re- 
cited in the commiſſion, and are to be executed by them, 
according as the ſame ſtatutes themſelves do ſeverally pre- 
ſcribe and ſet down. Dal. c. 5. | 


* Statutes for the good of the peace) Althounk a præmunire 


is not within the letter of the common, yet nal as 
it 
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it is againſt the peace of the king and of the realm, any 
Juſtice may cauſe a perſon to be apprehended for ſuch of- 
fence, and take his examination, and informations againſt 
him, and certify the ſame to the king's bench or gaol de- 
livery. 
e like Hences. 


And for the quiet - government of our people] Of our peo- 
** ple ; yet it ſeemeth, that the ſubjects of a foreign prince 


* coming into England, and living under the protection of 
Ao our king, ſhall be ſubje& to and have the benefit of the 
laws, in reſpect of the local allegiance which they owe 
21 to him. 2 Haw. 35. 1 H. H. 93, 94. 
RE. As well within liberties as without] By theſe words ſhall 
Ll be intended ſuch liberties and franchiſes which have return 
of of writs, and not ſuch as are counties of themſelves, as 
yo London, Norwich, York, and ſuch like. Crom. 8. 
AS But yet from hence it ſeems clearly to follow, that they 
d; may execute their office within a town (not being a county 
ne of itſelf) altho' it have a ſpecial commiſſion of the peace 
bt- for its own limits, unleſs ſuch commiſſion have a clauſe, 
ke= that no other juſtices except thoſe named in it, ſhall any 
on” way concern themſelves in the keeping of the peace within 
. the liberties of ſuch town: And it may be queſtioned, 
hat whether ſuch a ſpecial clauſe in ſuch a commiſſion do ab- 
ſta- ſolutely make void the act of any county juſtice within 
on, ſuch town ; ſince the commiſſion for the county ems as 
rom fully to give thoſe named in it a juriſdiction over all ſuch 
Dom- towns within the precincts of it, as ſuch commiſſion for a 
5 town doth exclude them. And the juſtices for the county 
ſeem to be under no neceffity of inforwing themſelves of 
5 in V contents of a commiſſion, which they have no.hing tv 
t he with. Vet if they have expreſs notice given them of 
pre® ſuch a reſtraining clauſe, and proceed to act within ſuch 
town in defiance of it, they may perhaps be puniſhable tur 
385 their contempt of the king's prohibition; and yet perhaps 
8 it may be queſtioned whether their acts be void, for the 
re of reaſons abovementioned. 2 Haw. 37. | 
l ſta- And lord Hale treating on the ſame ſubject, ſays, if the 
War- king by charter grant to a corporation, that the mayor, 
t re- and recorder, or other, ſnall be juſtices within the fame, 
hem, yet if there be no words of excluſion, the juſtices of the 
pre- county have a concurrent juriſdiction : Bur if this fran- 
chiſe of being juſtices be granted, /o that the juſbices of the 
unire county ſhall not intermeddle (ſe non intromittant) ; then tho? 
ich as 2 ſubſequent commiſſion be granted in the county at large, 
it il 


VoI. III. | 


2 Haw. 39. And the ſame may be ſaid of other 
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it ſeems they have no juriſdiction in this corporation or 


town; yet it is queſtionpble, whether an indictment in the 


franchiſe be void, or only a contempt in the juſtices. 
2 H. Al. 47. 
But in the caſe of Talbot and Hubble, T. 14 G. 2. The 


queſtion was, whether as the city of New Sarum had an ex- 
cluſive commiſſion of the peace, the juſtices of the county 


of Vilis could by virtue of the 12 C. 2. c. 23. & 15G. 2. 
e. 2. ack in exciſe matters within the city. This caſe 
was argued three times at the bar, and this term Lee 
Ch, J. delivered the reſolution of the court: 1. That the 
crown might gtant to any city, to have juſtices of their 
own within themſelves, and exclude the county juſtices 


from intermeddling in the ordinary buſineſs of a juſtice of | 


the peace. 2. That in ſuch caſe, the act of the county 
Juſtices would be void, and not to be conſidered only as a 
breach of the franchiſe. 3. That tho” the 12 C. 2. gives 
the juriſdiction in exciſe matters to the juſtices of the peace 
reſiding near the place where the forfeiture ſhall be made, 
or offence committed; yet it never was the deſign of the 
legiſlature, to make any alteration in the reſpective juriſ- 
ditions of the juſtices, but only to veſt the exciſe juriſ- 
diction of juſtices of counties, cities, and places, with re- 
ſpect to their ſeveral local juriſdictions within ſuch places. 
Str. 1154. | | | 


Concerning their bodies] Lambard and Dalton both think 


it ſeems clear, that if a man is in fear that another will 


hurt his ſervants, or cattle, or other goods, the ſurety of 
the peace ſhall not be granted; but Mr. Dalton is of opi- 
nion, that if one threatens to hurt a man's wife, or child, 
he may crave the peace by virtue of theſe words. Lamb 
82. Dall. c. 116. 5 | | 


Have uſed threats] It ſhould ſeem from the many cauſes 
which from time to time have been adjudged ſufficient to 
bind to the good behaviour, that this expreſſion is not to 


be underſtood of 7words only, but of threatning actions like- 


wiſe, or any thing whereby a man has juft cauſe to appre- 
hend the burning of his houſes, or ſome bodily hurt to be 


done to him. 


To find ſufficient ſecurity] This is done by recognizance z 
by a reaſonable intendment of law, more than by any eſ- 

pecial law in that caſe provided, Crom. 125. 
. For the peace of their goed behavicur] Lord Hale ſpeak- 
ing of the ſtatute of the 34 Ed. 3. c. 1. (on which Mr. 
| Cromqplon 
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| | Crompton ſays the power of Juſtices to bind to the good be- 
haviour is grounded) ſays, that this power of binding, the? 


expreſſed generally, and without any time limited, yet is 
not intended to be perpetual, but in nature of bail, viz. 
to appear at ſuch a day at their ſeſſions, and in the mean 
time to be of good behaviour, 2 H. H. 136. 


In our priſon] The king's priſon is the common gaol of 


the county: But by the ſtatute of the 6 G. c. 19. the ju- 


ſtices may commit vagrants and other criminals, and per- 
{ons charged with ſmall offences, either to the gaol, or to 


the houſe of correction, by their diſcretion, for ſuch offen- 
ces, or for want of ſureties. 8 


We have alſo a ang you and every two or more of you] 
Here beginneth the ſecond part of the commiſſion, or the 
ſecond aſſignment: All the buſineſs within which aſign- 
ment belongeth to the ſeſſions of the peace. Dalt. c. 5. 
And by this it appeareth, that two juſtices may hold a 
ſeſſions, but that one juſtice cannot, Crom. 6, 7. 


Of whom any one of you the aforeſaid A. B. C. D. &c. we 
will ſhall be ene] This clauſe which gives power to two or 


more juſtices to hear and determine offences, requires that 


at leaſt one of thoſe juſtices be of that ſelect number, 
which is commonly termed of the Quorum (from that word 
in the Latin commiſſions, Drorum—unum eſſæ volumus.) 


For thoſe of the quorum were wont to be choſen ſpecially 
for their knowlege in the laws: And this was it which 


Jed the makers of ſeveral ancient ſtatutes expreſly to enact, 


that ſome learned in the Jaws ſhould be put into the com- 


miſſion of the peace; and (to ſay the truth) all ſtatutes that 
require the preſence of the guorum, do tacitly ſignify ſuch 
a learned man, For albeit that a diſcreet perſon [not con- 
verſant in the ſtudy of the laws) may ſufficiently follow 
ſundry particular directions concerning the ſervice of the 
peace; yet when the proceeding mult be by way of pre- 
ſentment or indictment, upon the evidence of witneſſes, 
and oaths of jurors, and by the order of hearing and deter- 
mining, according to the ſtreight rule and courſe of the 
law, it muſt be confeſſed that learning in the laws is very 


neceſſary. Lamb. 48, 49. 


But learning being now greatly advanced and improved 
ſince the firſt inſtitution of this office, this diſtinction is 
not of much uſe, but all or moſt of the juſtices are new 


equally aſſigned to be of the quorum ; and by the ſtatute of 


26 C. 2. c. 27. no act, order, adjudication, warrant, in- 
: 42 | deature 
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Juſtices of the peace. 
' dentuze of apprenticeſhip, or other inſtrument done or 
executed by two or more juſtices, which doth not expreſs 
that one or more of them is of the quorum, (altho' the ſta- 
tutes reſpectively do require it) ſhall be impeached, ſet 
aſide, or vacated, for that defect only. 

And by the 7 G. 3. 6, 21, In cities, boroughs, towns 
corporate, franchiſes, and liberties, which have only one 
juſtice of the quorum; all acts, orders, adjudications, 
warrants, indentures of apprenticeſhip, or other inſtru- 
ments, done or executed by two or more juſtices qualified 
to act therein, {hall be valid, altho' neither of the ſaid ju- 
ſtices ſhall be of the quorum, | 


By the oath of good and lawful men] That is, by a jury 


worn. 5 
Of all and ull manner of 4 That is, either by the 


common law, or by ſtatute. Crom. 8. 


Felonies] Tho' the commiſſion doth not mention murders 


and manſlaughters, by expreſs name, but only felonies ge- 


nerally, yet by theſe general words, they have power to 
hear and determine murder.and manſlaughter, and alſo may 
take an indictment of ſe deſendendo, contrary to the opinions 
of Fitzherbert and Stamford. But tho' the juſtices have this 


power, yet they do not ordinarily proceed to hear and de- 


termine theſe offences, and rarely other offencesgwithout 
clergy, both becauſe of the monition and clauſe in their 
commiſſion, in cafe of difficulty to expect the preſence of 
the juſtices of aſſize; and alſo becauſe of the direction of 
the ſtatute of the 1 & 2 H. & AM. c. 13. which directs ju- 
ſtices of the peace, in caſe of manſlaughter and other fe- 
Jonies, to take the examination of the priſoner, ans the 
information of the fact, and put the ſame in writing; and 
then to bail the priſoner, - if there be cauſe, and to certify 
the ſame with the bail at the next gaol delivery: And 
therefore in caſes of great moment, they bind over the 
proſecutors, and bail the party if bailable, to the next 
gaol delivery; but in ſmaller matters, as petit larceny, 
Sod ſome caſes within clergy, they bind over to the ſeſ- 
ſions: But this is only in point of diſcretion and conve- 
nience not becauſe they have not juriſdiction of the crime. 


2 H. 40. 


So alſo, an inquiſition of ſelf- murder, if the body can- 


not be ſeen, and fo not. inquired of by the e eoroner, may 
be taken before juſtices of the peace; tor it is a felony, 


44 and 


Juſtices of the Peace. 
and within the extent of their commiſſion, 1 H. H. 
414. | ; 
So alſo, if a perſon hath committed zreaſon, tho? the 


Juſtices have no cognizance of it as treaſon, yet tHfey have 


cognizance of itas a felony, and as a breach of the peace ; 
and therefore a juſtjce of the peace, upon information 
on oath, may iſſue his warrant to take the traytor, and 
may take his examination, and commit him to priſon. 


1 H. H. 580. 


Poiſoning] The words in the Latin commiſſions was 
veneficia; and before the ſtatute of the 9 G. 2. c. 5. 
which aboliſheth witchcraft, was in the Engliſb tranſla- 
tions rendered witchcrafts. | . | 


In:hantments, ſorceries, arts magick] Theſe alfo are aboliſh- 
ed by the ſaid ſtatute, which enacts, that no proſecution 
ſhall thereafter be commenced againſt any perſon, ſor 
witchcraft, ſorcery, inehantment, or conjuration. 


And from the words continuing in the commiſſion, 


when the crime itſelf is aboliſhed, we may obſerve the 
averſeneſs in the ſuperior courts from altering ancient 
forms. | 1 Res 


 Treſpaſſes] This is ſounded on the ſtatute of the 34 
£4. 3. c. 1. which enacts, that the juſtices aſſigned ſhall 
have power to reſtrain the offenders, rioters, and all other 
barators, und to chaſtiſe them according to their treſpaſs 
or offence, '. * ENT | 7 
And upon this Mr, Hawkins obſerves, that the word 
treſpaſs is of a very general extent, and in a large ſenſe 
not only comprehends all inferior offences, which are 
properly and directly againſt the peace, as àſſaults and 


batteries, and ſuch like, but alſo all others which are fo - 
only by conſtruction; as all breaches of the law in ge- 


neral are ſaid to be, Yet it hath been of late ſettled, 
that juſtices of the peace have no juriſdiction over forgery 
or perjury at the common law; the principal reaſon of 
which reſolution, he ſays, as he apprehended was, that 


inaſmuch as the chief end of the inſtitution. of the office 


of theſe juſtices was, for the preſervation of the peace 
againſt perſonal wrongs, and open violence; and the 
word treſpaſs in its moſt proper and natural fenſe, is taken 
for ſuch Kind of injuries, it ſhall be underſtood: in that 


ſenſe only in the ſaid ſtatute and commiſſion, or at the 
moſt to extend to ſuch other offences only as have a di- 


© 4: | rect 


8 =; 
- * E - 


. 


— — — 
. a SOR 
* 
U 
re rok Ls 3 2 £ 


tous 2 . 2 
47 F _ " 
— ä " =. AY = n n II 2 
—— — 7 1 * rer — 2 2 
* . 
* 1 8 


22 


Julmites of the peate. 


rect and immediate tendency to cauſe ſuch breaches of the 
peace, as libels, and ſuch like, which on this account 
have been adjudged indictable before juſtices of the peace. 
2 Haw. 40. 

The word for treſpaſſes in the old Latin commiſſions, 
is tranſgreſſiones. 


 Pareſtallings, regratings, ingreſſings] Over theſe offences 


the juſtices in ſeſſions have a juriſdiction given to them, 


by the ſtatute of the 5 & 6 £4. 6. c. 14. 


Extortions] The intent of this word. is, to inquire of 


| thoſe who have done exceſſive wrongs; for wrong done by 


any one is properly treſpaſs, but exceſſive wrong done by 


any one is called extortion; and this is more properly i in, 


officers, as ſheriffs, mayors, bailiffs, eſcheators, and other 


. officers whatſoever (as well ſpiritual as temporal) who by 


colour of their office have done great oppreſſion -and ex- 


ceſhve wrong to the king's ſubjects, in taking, exceſhve 


rewards or fees for doing their offices. Crom. 8. 

The juſtices have no expreſs power given them over 
this offence by any ſtatute; upon which Mr. Hawkins ob- 
ſerves, that juſtices of the peace have juriſdiction of all 
inferior crimes within their commiſſion, whether ſuch 
crimes be mentioned in any ſtatute concerning them or 
not ; for that all ſuch crimes are either directly or at leaſt by 
conſequence and judgment of law, againſt the peace : 
And, upon this ground proacipally, he ſays, as he appre- 
handed. it was lately reſolved, that thay may take an in- 
dictment of extortion. 2 Haw. 40. 


And of all and ſingular other crimes and offences of which 
the juſtices of our peace may or ought lawfully to inquire] 
Which general words ſeem to include the vaſt number of 
offences over which they have a juriſdition given them 


by many ſtatutes, and which are not particularly men- 
tioned in the commiſſion. | 


And alſo of all thoſe who in companies againſt our gle & in 
diſturbance of our people with armed force have gone or rode] 
By theſe words they are to inquire of riots, Tous and all 
unlawful aſſemblies. Crom. 8. 


Weights or meaſures] This clauſe was firſt eſtabliſhed by 
the 34 Ed. 3. c. 5. And they have further power given 
herein by ſeveral ſubſequent ſtatutes, all which ftatutes 
muſt be ſtrictly purſued in relation to the ſeveral offences. 


Selling vituals] Over this they have a juriſdiction given 
them, by the 2 & 3 Ed. 6. c. 15. intitled, The bill of 
C: pe vacies of victuallers and crafiſmen, | And 


12 


7 H. 52. 


Jutſtices of the peace. 


And alſo of all ſheriffs, bailiffs, ſtewards, conſtables, keep= | 


ers of gaols, and other efficers, who in the execution of their 
offices have unduly behaved themſelves] This clauſe is as an- 
cient as the 4 Ed. 3. c. 2. on which it is founded. 

And it hath been ſuffered to remain in the commiſſion, 
not as of any neceflity at all (ſince it is incident to every 


court of record to do correction upon whatſoever officers: 


and miniſters do ferve them), but only for the plainer de- 
claration of the power of theſe juſtices in that behalf, and 
for the more aſſured terrifying of ſuch as ſhall either of 
contempt or negligence, do that which is amiſs. Lamb. 49. 


And to inſpect all inditments ſo before you taken] But they 
cannot proceed upon indictments taken before coroners, 
or juſtices of oyer and terminer or gaol delivery ; but on 


indictments taken before the ſheriff in his turn they may 
proceed.  Hale's Pl. 168. | | 


Or before ather late our juſtices] This is founded on the 
ſtatute 11 H. 6. c. 6. which enacts, that no indictment, 
plea, ſuit or proceſs ſhall be diſcontinued by a new com- 
miſſion 3 but the juſtices in the new commiſſion, after 
they ſhall have the records of the ſame pleas and proceſſes 
before them, ſhall have power to continue the ſaid -pleas. 
and proceſſes, and to hear and finally to determine the 
ſame, as the former juſtices might have done. 


And to make and continue proceſſes] This is by venire, 


diſtringas, capias, or exigent, as the caſe ſhall be. And it 
differs from a warrant, in that a warrant is only to attach 
and convene the party before indictment, and may be 
cither in the name of the king or of the juſtice ; but the 
proceſs iſſues after indictment, and muſt be in the name 
of the king only. Dalt. c. 193. 


Until they can be taken, ſurrender themſelves, or be out- 
lawed) For the proceſs is ſent out to this end, that either 
the party ſhall come in, to anſwer and to be juſtified by 
the law; or elſe that he ſhall for his contumacy be de- 


prived of the benefit of the law. Lamb. 521. 


Or be outlawed] It is obſervable that the power of the 
juſtices ftops here, and goes no further; ſo that they 
cannot make out a capias utlagatum, but the outlawry mult 
be certified into the king's bench. Lamb. 521. 2 H. 
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But by the 12 Co. 103. they that have power to award 


proceſs of outlawry, have alſo a power to award a capias 
utlazatum, as incident to their authority and juriſdiction. 


Hear and determine] This power was firſt given to them 
by the ſtatute of the 18 Ed. 3. ft. 2. c. 2. and afterwards 
confirmed and enlarged by divers other ſtatutes. 

Yet this clauſe doth not in propriety make the juſtices 
of the peace juſtices of oyer and terminer, becauſe that is 
a diſtin commiſſion; and therefore a ſtatute limiting an 
offence to be heard and determined before juſtices of oyer 
and terminer, gives not the power therein to juſtices of 


the peace. Hale's Pl. 1658. 


And thereupon it is ſaid, that although they have power 
to hear and determine felohies, yet they cannot deliver a 
perſon ſuſpected thereof by proclamation (as juſtices of 
gaol delivery may) until an inquiſition taken; but if an 
inquiſition be taken, and an 7gnoramus found, they may 
deliver him as it ſeemeth. 2 H. H. 46, 47. 

Likewiſe, although commiſſioners of oyer and terminer 
may indict and try at the ſame ſeſſions, yet it hath been 
ruled otherwiſe in caſe of juſtices of the peace, unleſs by 
conſent; but certainly conſtant uſage and learned opinion 
muſt give that expoſition upon thoſe reſolutions, that it 
muſt extend only to popular actions or indictments for 


miſdemeanors, and not in caſes of felony. 2 H. H. 48. 


By feines, ranſoms, amerciaments, forfeitures, and other 
means—to chaſtiſe and puniſh] Hereby the juſtices are now 
armed with far more ample authority and power, than the 
ancient conſervators of the peace were; for they had no 
power to convene the offender before them, nor to exa- 
mine, hear, or determine the cauſe, nor to puniſh'except 


in ſome few caſes as mentioned before. Dal. c. 6. 


But the juſtices may not award any recompence to the 
party wronged, otherwiſe than by perſuaſion. Dalt. c. 5. 
Nevertheleſs: theſe words are inſerted, not as of ne- 
ceſſity (for the puniſhment of all offenders is implied in 
the word determine), but for the plainer declaration of the 


juſtices power, and for the more aſſured en of of- 


ienders. Lamb. 49. 


If a caſe of difficulty ſhall 8 to 7 % That 1 is a tiff | 


culty in point of law. Crom. 6. 


Then let judgment in nowiſe be given] But yet if they liſt 
to proceed without the judge's advice, their judgment is 
not void ; but it ſtandeth good and effectual, until it be 


At 


reyerſed by a ſuperior court, Lamb, 50. 


Juſtices of the peace. 


At certain days and places] That is, when they hold their 


ſeſſions; which they are empowefed and required to do by 
ſeveral ſtatutes. 0 


Laſth,awe Have afſiened you the efercſaid A. B..heeper of 


the rolls] This is in purſuance of the ſtatute of the. 37 H. 8. 
c. 1. which enacts, that the lord chancellor ſhall by com- 
miſſion aſſign ſuch perſon to be cuſſos rotulorum as the 
king ſhall by writing under his hand appoint. 


Dl. The juſtice of the peace his oath of office. 


On renewing the commiſſion of the peace (which ge- 


nerally happeneth as any perſon is newly brought into | 


the ſame} there cometh a writ of de poteflatem di- 


rected out of chancery, to ſome ancient juſtice (or other) 
to take the oath of him which is newly inſerted, = 
is uſually in a ſchedule annexed; and to certify t 
ſame into that court, at, ſuch a day as the writ comma 
deth. Lamb. 53. | 555 


And ſuch as have once taken the oaths under a writ of 


dedimus poteſlatem, ſhall not be obliged, upon the iſſuing 


of a new commiſſion, to ſue out or have any other dedimus 
poteſſatem, from the clerk of the crown; but the clerk of 
the peace or his deputy, ſhall on ſuch new commiſſion be- 
ing iſſued, prepare a parchment roll, with the oaths an- 
nexed to and uſually taken under the ſaid writ of dedimus 
pote/iatem ingroſſed on ſuch roll, and ſhall adminiſter with- 
out fee to ſuch juſtices the oaths in ſuch roll ſpecifed ; 
which juſtices having taken the ſaid oaths ſhall ſubſcribe 
their names on the ſaid parchment roll: and the faid roll 


ſhall be kept amongſt the records of the ſeſſions. 1 GC. 


3-6 131 4 | | | | ; 
The form of which oath of office at this day is as fol- 
loweth: | OI 

Ye ſhall fuwear, that as juſtice of the peace in the county of 
W. in all articles in the king's commiſſion to you directed, you 


Hall do equal right to the poor and to the rich, after your cun- 


ning, wit, and power, and after the laws and cuſtoms of the 


realm, and flatutes thereof made : And ye ſhall not be of coun- 


fel of any quarrel hanging before you : And that ye bold your 
Veltins after the form of the ſtatutes thereof made + And the 


Mes, fines, and amerciaments that fhall happen to be made, 


and all forfeitures which fhall fall before you, ye Pall cauſe to 


be entred without any concealment (or embezilling) and truly 
fend them to the king's exchequer. Je ſhall not let, for gift or 


tber cauſe, but well and truly ye ſhall do your office of juſtice 
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admitted to offices. 


_ ſhall be confirmed, any juſtice's clerk ſhall demand or 


Juſtices of the peace. 

of the poace in that behalf. Aud that you take nothing for your 
office of juſtice of the peace to be done, but of the king, and fees 
accuſtamed, and coſts limited by flatute, And ye ſhall not di- 
rect, nor cauſe to be directed, any warrant (by you to be made) 
zo the parties, but ye ſhall direct them to the batliffs of the ſaid 
county, or other the king's officers or miniflers, or other indif- 
ferent perſons, to do execution thereof. So help you God. 

This oath ſeems to be founded on the ſtatute of the 
13 R. 2. c. 7. which enacts, that the juſtices ſhall be 


ſworn duly and without favour, to keep and put in ex- 


ecution all the ſtatutes and ordinances touching their 
offices, 5 

Beſides this oath of office, he is likewiſe to take the 
oath mentioned in the foregoing ſection concetning his 
qualification by eſtate : and he muſt, within fix months 
after, take alſo the oaths of allegiance, ſupremacy, 
and abjuration, and make and ſubſcribe the declaration 
againſt tranſubſtantiation, at the ſeſſions, as other perſons 


. 


IV. Of fees to be taken by juſiices of the peace. 


Tn the oath of office abovementioned are theſe words; 


And that you take nothing for your office of juſtice of the peace 
za be done, but of the king, and fees accuſtomed, and cojts li- 
mited by ſtatute. | , 

And by ſtatute their fees in many caſes are limited and 
aſcertained ; as is noted under their reſpective titles where 
they fall in throughout this book. | 


And for the reſt, it is provided generally by the ſtatute 


of the 26 G. 2. c. 14. That the juſtices at Midſummer 


ſeſſions 1753, ſhall ſettle a table of their clerks fees; 


which being approved by the juſtices at the next ſucceed- 


ing ſeſſions, with ſuch alterations as the juſtices there 
hall think proper, ſhall be laid before the Judges at the 


next aſſizes, who ſhall confirm the ſame with ſuch alte- 
rations, additions, or abatements, as to them ſhall appear 
juſt and reaſonable: And the ſeſſions from time to time 
may make any other table of fees, and after the ſame 
ſhall have been approved by the next ſucceeding ſeſſions, 
ſhall lay the ſame before the judges at the next aſſizes, 
who may ratify the ſame in like manner: and no table of 
fees ſhall be valid, until confirmed by the judges. /. 1. 

And if after three months from the-time that ſuch table 


take 


Juſtices of the peace. 


i any other or greater fee than ſhall have been ſo con- 
firm d, he ſhall forfeit 20 |. to him who ſhall ſue in three 
months. /. 2, 4. 

And the ſaid table of fees ſhall be depoſited with the 
clerk of the peace, who ſhall cauſe true copies thereof 
to be kept conſtantly in a conſpicuous part of the room 
where the ſeſſions are held, on pain of 10 I. /. 3. | 

And by the 27 G. 2. c. 16. In Middleſex, the like table 


ſhall be confirmed, by the two lords chief juſtices, and 


the lord chief baron or any two of them. ＋ 4. = 


V. Some 8 directions 7 to juſtices of the 


peace, not falling under any particular title of this 
book, 


I. Regularly, Juſtices of the peace ought not to exe- Juſtice being a 
cute their office, in their own caſe ; but cauſe the offen- party. 


ders to be convened or carried before ſome other juſtice, 
or deſire the aid of ſome other juſtice being preſent. Dat, 


3 Ch. J. M. 10 . The mayor of Hereford was 
laid by the heels, for ſitting in judgment in a cauſe where 
he himſelf was leſſor of the plaintiff in ejectment, though 
he 5 the charter was ſole judge of the court. 1 Salk, 


2 3 An. The caſe of Fexham tithing in the county of 
Milu. A juſtice of the peace was furveyor of the high- 


ways, and a matter which concerned his office coming 


in queſtion at the ſeſſions, he joined in making the order, 
and his name was put in the caption. But by Holt Ch. J. 
It ought not to be; as if an action be brought by my lord 
chief juſtice Trevor in the court of common pleas, it muſt 
be before Edward Nevell, knight, and his aſſociates, - pap 
not before Thomas Trevor, Sc. And it was quaſhed. 
Salk. 607. 

M. 16 G. 2. Great Chart and Kennington. An order 
of removal of a poor perſon from Great Chart to Kenning- 


ton was quaſhed, becauſe one of the juſtices who made 


the order was an inhabitant of Great Chart at the time, 
and charged to the poor rate there. And by the court, 
no rule of law or reafon is more eſtabliſhed, than that a 


judge ought to ſtand diſintereſted. Burrows Settlem. Caf. | 


194. 

Yet in ſome caſes, if the juſtice ſhall act in his own 

eaule, - it ſeemein to be juſtifiable; 3 as when a juſtice ſhall 
; be 
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Juſtices of the peace. 


be aſſaulted, or (in the doing his office eſpecially) ſhall 


be abuſed to his face, and no other juſtice preſent with 
him; then it ſeems he may commit ſuch offender until he 
ſhall find ſureties for the peace or good behaviour, as the 


caſe ſhall.require: But if any other juſtice be preſent, it 


were fitting to deſire his aid. Dalt. c. 173. Str. 420, 
421. 5 
And by the 16 G. 2. c. 18. (which ſeems to have been 
made in conſequence of the determination in the caſe of 
Great Chart and Kennington aforeſaid) the juſtices may do 
+ all things appertaining to their office, ſo far as the ſame 
relates to the laws for the relief, maintenance, and ſet- 


tlement of the poor; for paſſing and puniſhing vagrants ; 


for repair of the highways ; or to any other Jaws concern- 


ing parochial taxes, levies, or rates; notwithſtanding that 


they are rated, or chargeable with the rates within any 
place affected by ſuch their acts. Provided, that this ſhall 
not empower any juſtice for any county at large, to act in 
the determination of any appeal to the quarter-ſeffions 
of ſuch county, from any order, matter, or thing, rela- 
ting do any ſuch pariſh, townſhip, or place, where ſuch 
juſtice is ſo charged or chargeable. 6 ay + | 
And as it is unjuſt in many caſes for the magiſtrate to 
act in his own cauſe, ſo it is alſo imprudent : To which 
purpoſe the advice of lord Coke is applicable, who upon 
the occaſion of mentioning a certain judge, who made a 
ſettlement of his eſtate which was void in law, and brought 
an action in his own name, which all the other judges, 
of his own ſhewing in the count, were of opinion did 
not lie, makes this obſervation, that it is not ſafe for any 
man (be he never ſo learned) to be of counſel with him- 
ſelf in his own cauſe, but to take advice of other great 
and learned men; and the reaſon he gives is, for that 
men are generally more fooliſh in their own concerns, than 
in thoſe of other people. 1 nfl. 377. "oY 
2. If a juſtice exceed his authority, in granting a war- 
rant, yet the officer muſt execute it, and is indemnified 
for ſo doing; but if it be in a caſe wherein he hath no 
Juriſdiction, or in a matter whereof he hath no cognizance, 
the officer ought not to execute ſuch warrant ; ſo that the 
officer is bound to take notice of the authority and juriſ- 
diction of the juſtice. Cro. Car. 394. 10 Co. 76. 

- Thus if, a juftice ſend a warrant to a conſtable to take 
up one fok ſlander, or the like, the juſtice hath no juriſ- 
diction in ſuch caſes, and the conſtable ought to refuſe the 
execution of it. Mood. b. 1. c. 7 5 
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But by the 24 G. 2. c. 44. If the officer in fix days after 
demand ſhall grant to the party complaining a peruſal and 
copy of the warrant, he ſhall not be liable to any action, 
but the juſtice only. 2 Nr 21208 

3. 7. 2G. Pancras and Rumbald. There was an order Whether they 
of two juſtices for the removal of a poor perſon, from the may ru pi 
pariſh of Pancras to Rumbald. Within three days, the . N 
juſtices reciting that they were ſurprized, ſuperſeded it; 
and commanded the church-wardens to return the former 
order to be cancelled. It was inſiſted, that the juſtices 
could not iſſue ſuch a ſuperſedeas. But by the court, The 
ſuperſedeas is well ſent by the juſtices, and to prevent the 
charge of an appeal. And the laſt order was confirmed. 

Str. 6. | | | . 

4. In the caſe of the mayor and corporation of York againſt Cannot deter- 
Sir Lionel Pilkington, May 14, 1742, Fhe plaintiffs claim- mine in caſes of 
ed the ſole right of fiſhing in the river Ouſe, and the de- Peper. 
fendant claimed a right likewiſe ; and a bill and croſs bill 
were brought in chancery to eftabliſh their ſeveral rights. 

Whilſt theſe ſuits were depending, the plaintiffs cauſed 
the agents of the defendant to be indicted at York ſeſſions 
for a breach of the peace in fiſhing in their liberty. 
A motion was made on behalf of the defendant, to ſtop 
the proſecution. By the lord chancellor Hardwicke : This 
court hath not originally and ſtrictly any reſtraining power 
over criminal proſecutions ; but, in this caſe, if the de- 
fendant had applied to the attorney general he would have 
granted a oli proſegui. If an action of treſpaſs had been 
brought, this court would have ſtopped them. But, tho' 
cannot grant an injunction, yet as the parties have 
ſubmitted their right to this court, I can make an order 
to reſtrain the parties from proceeding at the ſeſſiom, 
till the hearing of the cauſe in this court, and till 
further order. Which order was made accordingly. 2 
th. 302. 5 8 
8. * ſummary conviRions, the party ought to be heard, Not to condema 
and for that purpoſe ought to be ſummoned in fact; and ns pertort na- 
if the juſtice proceed againſt a perſon without ſummoning . 


formation would lie. 1 Salt. 18 1. L. Raym. 1407. Str. 13 
678. 1 | 7 i 
But before an information is granted, the court will firſt 
require, that the conviction be removed before them. Str. 
Ee Do en A | 
FE. II G. 2. X. and Harwood. The defendant being a 
Juſtice of the peace, was convicted on an information, for 

f I | . a con- 
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Juſtices of the peace. 
a conviction by him made of an alehouſe-keeper, who was 
never ſummoned or heard. It was moved, as of courſe, to 
diſpenſe with his appearance. This was oppoſed, unleſs 
there was ſome reaſon given, or affidavit made. And upon 
debate the court reſolved, it was not of courſe 

defendant afterwards appeared in perſon. Str. 1088. 

Refuſing to pro- 6. M. 9 G. K. againſt Todd and others. By the 6 G. 
—— c. 21. the juſtices of the peace have a juriſdiction given 
them. . them in ſome caſes to receive an information, and make 


their determination, upon a ſeizure of brandy, Upon in- 


formation exhibited by the officer of the cuſtoms, the fact 
appeared not to warrant the ſeizure; but the jultice, in 
| favour of the officer refuſed to diſmiſs the information, ſo 
as the owners might have their brandy again. And now a 
mandamus was moved for, to compel him to determine the 
matter ; which was granted accordingly. Str. 530. 
H. 7 G. K. againſt Newton and others. By the 1 G. 
c. 13. / 11. it is enacted, that two juſtices may ſummon 
any perſon to take the oaths before them : ; and if they do 
not appear, then on oath of ſerving ſuch ſummons, the 
Juſtices are to certify the ſame to the quarter ſeſſions, where 
if the party ſo ſummoned doth not appear to take the oaths, 
he ſhall ftand convicted of recuſancy. The defendants 
were juſtices of the peace, and iflued their ſummons ac- 
cordingly; but coming afterwards to underſtand, that the 


party was a gentleman of faſhion, and not ſuſpected to be 


againſt the government; leſt a tranſaction of this nature 
ſhould be an imputation upon him, they refuſed to give 
the proſecutor his oath of the ſervice of ſuch ſummons, 
that the matter might go no further. And now upon 
motion againſt them for an information, the court declared, 
that the juſtices had no diſcretionary power to refuſe to 
put the act in execution, and therefore granted an infor- 


mation againſt them. Str. 413. 
Authority to ap- 


ef tbeir 1 ſeſſions, it ought to appear in their orders, that that au- 


thority was exactly purſued. 2 Salk. 475. 

8. In all caſes where juſtices may hear and e 
out of ſeſſions (viz. on their own view, or confeſſion, or 
oath of witneſſes) the juſtices ought to make a record in 
writing under their hands of all the matters and proofs ; 
* which record notwithſtanding in many caſes they may keep 
by them. Dall. c. 115. 

9. And if upon ſuch conviction, the offender is to be 
fined to the king, then the juſtices are to eſtreat ſuch fine, 
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harons of the exchequer may cauſe the ſaid fine or forfeiture 
to be levied for the king's uſe. Dalt. c. 115. | | ; 
10. Lord Hale ſays (contrary to the opinion of Lord Whoa a 
Cate) that the juſtices out of ſeflions may iſſue their warrant „rant for ef. 
for apprehending perſons charged of crimes within the fences copnizable 
cognizance of the ſeſſions, and bind them over to appear _ in the fel. 
at the ſeſſions, although the offender be not yet indifted, © * 
1H. H. 579. | | p | 
But in another place he ſays, this ſeemeth doubtful ; and 
that one thing which ſeemeth to make againſt it is, that in 
| moſt caſes of this nature, though the party were indicted, 
or an information preferred, yet a capias was not the 
firſt proceſs, but a venire facias, and diftringas, 2 H. H. 
113. a 
And Mr. Hawkins on this point ſaith thus: It ſeems that 
anciently no one juſtice could legally make out a warrant 
for an offence againſt a penal ſtatute, or other miſdemeanor, 
cognizable only by a ſeſſions of two or more juſtices ; for 
that one ſingle juſtice hath no juriſdiction of ſuch offence, 
and regularly thoſe only who have juriſdiction over a cauſe 
can award proceſs concerning it; yet the long, conſtant, 
univerſal and uncontrolled practice of juſtices of the peace, 
ſeems to have altered the law in this particular, and to 
have given them an authority in relation to ſuch arreſts, 
not now to be diſputed. 2 Haw. 84. 8 
However, as the authority of juſtices of the peace is by 
the ſtatute law, and no ſtatute hath expreſly given to them 
ſuch power (unleſs in ſpecial caſes; which operate againſt, 
rather than eſtabliſn, a general power); it ſeemeth beſt in 
ordinary caſes, and more conſonant to the practice of the 
ſuperior courts, to iſſue a ſummons againſt the offender, 
and not a warrant, in the firſt inſtance; unleſs in caſes of 
felony, or where the offender in other reſpects is to ſuffer 
corporal puniſhment. EE | 
11. Forafmuch as moſt of the buſineſs of a juſtice of Not to trut ro 
the peace, conſiſteth in the execution of divers ſtatutes, abſtratts and 
which cannot be ſufficiently abridged but that they will ds mens. 
come ſhort of the ſubſtance and body thereof; therefore 
it ſhall be ſafeſt for the juſtices to have an eye to the 
ſtatutes at large, and thereby to take their further and 
better directions, for their whole proceedings: For (as 
lord Coke obſerveth) abridgments are of good and neceſ- 
ſary uſe to ſerve as tables, but not to ground any opinion, 
much leſs to proceed judicially upon them, Dalt. c. 
WL” | 
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12. In like manner, it is not ſafe for them to truſt al- 
together to the care and judgment of their clerks, in 


drawing warrants and other inſtruments; ; much leſs, to 


the {kill of pariſh officers in making copies of orders, and 
the like : But rather it is adviſable to have good printed 
forms; and inſtead of copies to be taken upon occaſion, 


to make out duplicates. 


VI. Their indemnity and protection by the law in the 
right execution of their office ; and their ee 
for the omiſſion of it. 


1. A juſtice of the peace is 8 protected ® the 
law, in the juſt execution of his office. 

Thus in the firſt place, he is not to be flandered or 
abuſed ; as appears by the following report: M. 11 G. 
Aſton and Blagrave. The plaintiff declared, that he was 
a juſtice of the peace, and that upon a eolloquitm of him 
and the execution of his office, the defendant ſaid, You 
are a raſcal, a villain, and a liar, After verdict for the 
plaintiff it was moved in arreſt of judgment, that theſe 
words are not actionable. It was urged for the plaintiff ; 
There is a great difference between magiſtrates and com- 
mon tradeſmen: Words of the latter muſt affect them in 
their particular way of dealing ; but any thing that tends 
to impeach the credit of the former. is actionable: And 
although an ndi/#ment might not lie for theſe words, as 
perhaps not tending to a breach of the peace, yet never- 
theleſs they are ac Tionable; ; for in many cafes words are 


actionable which are not indictable. After conſideration, 


Pratt Ch. J. delivered the opinion of the court, that 
though raſcal and villain were uncertain, yet being joined 
with har, and ſpoken of a juſtice of the peace, they did 

port 2 charge of acting corruptly and partially, and 
thereſore there ought to be judgment for the plaintiff. 
Str. 617. L. Raym. 1 269. 


Afterwards, T. 15 G. 2. Kent and . Theſe words 


ſpoken of a juſtice of the peace in the execution of his 


office, and relating thereto, were held actionable, viz. 


Mr. Kent is a rogue; according to the aforeſaid caſe of 
Adlon and Blagrave. Str. 1168.” 
E. 7 G. K. and Revel, The defendant was indicted, for 


ſaying of Sir Edward Lawrence a juſtice of the peace, in 


the execution of his office, You are a rogue and a liar. It 
was moved, after verdict for the king, in arreſt of judg- 
ment, 
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ment, that though the juſtice might have committed him 


for the contempt, yet the words are not indidtable, ſince it 
is not to be preſumed they would provoke the juſtice to a 
breach of the peace; which is the reaſon why indictments 
have been held to lie for words. 
allowing he might be committed, ſhews they were indic- 
table. It is true, the juſtice may make himſelf judge and 


puniſh him immediately; but ſtill, if he thinks proper to 


proceed leſs ſummarily by way of indictment, he may. 
The true diſtinction is; that where the words are ſpoken 
in the preſence of the juſtice, there he may commit; 
but where it is behind his back, the party can be only in- 
dicted for a breach of the peace. Judgment for the king. 
Sn | 8 | 

7. 14 C. 2. K. and Pococh. An information was moved 
for againſt the defendant, on account of words ſpeken of 


1 Mr. Kent a juſtice of the peace. And the affidavit ſtated, 


that in a converſation about a warrant granted by Mr, 
Kent, the defendant aſked, if Mr. Kent was a ſworn juſtice; 
and being anſwered, to be ſure he was, eiſe he would not 
act, the defendant replied, I be is a ſworn juſtice he is a 


rogue, and a forſiborn rogue. To this it was objected, that 


the words were not ſpoken to him in the execution of his 
office, but only in relation to what he had formerly done: 


And by the court, There ought to be no information; it 


is not the ſame inſult and contempt, as if ſpoken to him in 


the execution of his office, which would make it a matter 


indictable. Str. 1157. Fo, 8 

Nevertheleſs, according to the diſtinction in the afore- 
faid caſe of Afton and Blagrave, although an information or 
indifiment might not lie, yet it doth not follow. but that 


the words were actionabie; and ſo it ſeemeth to have been 


held in the caſe laſt but one abovementioned, of Kent and 
Pococh, which ſeemeth to have been no other than an action 
brought for this very ſame offence, after it had been de- 
termined that an information would not lie. e 

In the next place; he is not puniſhable at the ſuit of 
the party, dut only at the ſuit of the king, for what he 
doth as judge, in matters which. he hath power by law to 
hear and determine without the concurrence of any other 
for regularly no man is liable to an action for what he doth 
as judge: But in caſes wherein he proceeds miniſterially, 
rather than judicially, if he acts corruptly, he is liable to 
an action at the ſuit of the party, as well as to an informa- 
tion at the ſuit of the king: 2 Hau. 85. 9 
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| And more explicitly, in the caſe of the king againft 
Young and Pitts, eſquires, juſtices of the peace for Miliſpire, 
which was upon an information moved for againſt the 


Juſtices, for arbitrarily and unreaſonably refuſing to grant 


an alehouſe licence; lord Mansfield Ch. J. declared, that 


the court of king's bench hath no power or claim to re- 


view the teaſons of juſtices of the peace, upon which they 
form their judgments in granting licences, by way of 
ents, or over- ruling the difcretion 
in that behalf intruſted to them. But if it clearly ap- 


pears, that the juſtices have been partially, malicioufly, 
or corruptly influenced in the exerciſe of this diſcretion, 
and have (conſequently) abuſed the truſt repoſed in them, 
they are liable to proſecution, by indictment, or informa- 


tion; or even, poſſibly, by action, if the malice be very 
groſs and injurious. If their judgment is wrong, yet their 


*heart and intention pure, God forbid that they ſhould be 
punifhed. And he declared that he ſhould always lean 


towards favouring them ; unleſs partiality, corruption, or 
malice ſhalt clearly appear. Mr. Juſtice Deniſon alſo ex- 
prefsly allowed the diſcretionary power of the juſtices in 
granting licences, without appeal from their judgments, 
'or having their juſt and honeſt reafons reviewed by any 
But yet, an improper and unjuſt exercife of their 
diſcretion, he ſaid, ought to be under controul. But it 
mult be a clear and apparent partiality or witful mifbeha- 
viour, to induce the court to grant an information: Not 
a mere error in judgment. Mr. Juſtice Faſter concurred 
in the ſame general principles, 
was alſo very explicit, that the fble diſcretion of granting 
licences is in the juſtices of the diviſion. Which being ſo, 
the rule is invariable, that this court will never interpoſe 
to punifh a juſtice of the peace for a mere error in 
judgment. Therefore, even ſuppoſing the juſtices in the 
preſent caſe to have been miſtaken from beginning to end; 


yet there is no ground, from any of the affidavits, to infer 


any partiality, malice, or corruption. And the court, 
being unanimouſly of opinion, that the juſtices had acted 
in this affair with candour and impartiality, diſcharged 


the rule to ſhew caule, with coſts. Burrow, Mansfield. 


56. | | | 

a And in the caſe of the King and Cox, E. 32 G. 2. On 

fhewing cauſe why an information ſhould not be granted 

againſt the defendant being a juſtice of the peace, for re- 

fuſing to receive an information againſt a baker for r 
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ciſing his trade on a Sunday; the court declared, that they 
would never grant an information againſt a juſtice for a 
mere error in judgment: But in this caſe they were of 
opinion that the juſtice had acted right in refuſing ;, and 
they ordered the rule to be diſcharged, with coſts. urrow, 
Mansfield. 78 5. 5 ge 

And finally, in the caſe of the Xing againſt Palmer and 
Baine, eſquires, and others, E. 1 G. 3, Upon ſhewing 
cauſe why an information ſhould not be granted againſt 
two juſtices of the peace and others, for a miſdemeanor, 
relating to the conviction of a, poacher, and the circùm- 
ſtances attending it; the court thought proper, on conſi- 
deration of the affidavits, to diſcharge the rule, as to all 
the defendants; with coſts to be paid to the juſtices, but 
without coſts as to the others. And they were, upon this 
occaſion, moſt explicit in their declaration, that even 
where a juſtice acts illegally (which however was not the 
preſent caſe), 25 5 he has acted honeſtly and candidly, 
without oppreſſion, malice, revenge, or any bad view or 
ill intention whatſoeyer, the court will neyer puniſh him 
in this extraordinary courle of an information; but leave 
the party complaining .to their ordinary legal remedy or 
method of proſecution, by action or by indict ment. Burrow, 
„ ne” 

And the juſtice ſhall not be liable to be puniſhed both 
ways, that is, both criminally and civilly; but before the 
court will grant. an information, they will require the 
party to relinquiſh his civil action, if any ſuch is com- 


menced. And even in the caſe of an indictment, and 


tho' the indictment is actually found, yet the attorney 


general (on application made to him) will grant a nol: 


proſequi upon ſuch indi&ment, if it appeartzto him that 
the proſecutor is determined to carry on a civil action 
at the ſame time. Burrow, Mansfield. 719. K. and Field- 
ns, | | » | 
In the next place, by the'7 F. c. 5. it is enacted, that 
if any action ſhall be brought againſt a juſtice for any thing 
done by virtue of his office, he may plead the general ifſue, 


and give the ſpecial-matter in evidence; and if he recovers, 


he ſhall have double coſts. | 
And by the 21 F. c. 12. ſuch action ſhall not be laid, 
but in the county where the fact was committed. 
And moreover, by the 24 G. 2. c. 44. it is enacted, that 
no Writ {hall be ſued out againſt, or copy of any proceſs at 
the ſuit of a ſubject ſhall be ſerved on any juſtice, for any 
thing ddne by him in the execution of his office; until 
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notice in writing ſhall have been given to him, or left at 
his uſual place of abode, by the attorney for the party, one 
month before the ſuing out, or ſerving the ſame ; contain- 
ing the cauſe of action, and indorſed with his name and 
place of abode ; for which he ſhall be intitled to a fee of 
20 8. and no more, 3 5 

And unleſs it is proved upon the trial, that ſuch notice 


was given, the juſtice ſhall have a verdi& and coſts. 


And the juſtice may at any time, within one month after 
ſuch notice, tender amends to the party complaining, or to 
his attorney; and if the ſame is not accepted, he may plead 
ſuch tender in bar to the action, together with the plea of 
not guilty, and any other plea with leave of the court ; 
and if upon iſſue joined, the jury ſhall find the amends 
tendered to have been ſufficient, they ſhall give a verdict 
for the defendant; and in ſuch caſe, or if the plaintiff ſhall 


- be nonſuit, or diſcontinue, or if judgment be given for the 


defendant upon demurrer, the juſtice fhall be intitled to 
the like cofts, as if he had pleaded the general iſſue only. 
And if the jury ſhall find that no amends, or not fufficient, 
were tendered, and alſo againſt the defendant on ſuch 
other pta,They ſhall give a verdict for the plaintiff, and 
ſuch damages, as they ſhall think proper, which he ſhall 
recover with coſts, . 2. | 195 | 
And if the juſtice ſhall neglect to tender amends, or ſhall 
have tendered inſufficient, before the action brought, he 
may, 75 leave of the court before iſſue joined, pay into 
court ſuch ſum as he ſhall ſee fit ; whereupon ſuch pro- 
ceedings and judgment ſhall be had, as in other actions 
where the defendant is allowed to pay money into court. 


4. 

And no evidence ſhall be permitted to be given by the 
plaintiff on trial, of any cauſe of action, except ſuch as 
is contained in the notice. /. 5. | 

And no action ſhall be brought againſt any conſtable or 
other officer, or any perſon acting by his order and in his 
aid, for any thing done in obedience to the warrant of a 
juſtice, until demand hath been made, or left at the uſual 
place of his abode, by the party, or by his attorney, in 
writing, figned by the party demanding the ſame, of the 
peruſal and copy of ſuch warrant, and the ſame hath been 
refuſed or neglected for ſix days after ſuch demand: And 
if after compliance therewith, any ſuch action ſhall be 
brought, without making the juſtice, who ſigned the 
wairant, defendant ; on producing and proving ſuch 
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Juſtices of the peace. 


warrant at the trial, the jury ſhall give their verdict for 


the defendant, notwithſtanding any defect of juriſdiction 
inthe juſtice. And if ſuch action be brought jointly againſt 
the juſtice and conſtable, on proof of ſuch warrant the 
jury fhall find for the conſtable: And if the verdict ſhall 
be given againſt the juſtice, the plaintiff: ſhall recover his 
coſts againſt him, to be taxed in ſuch manner by the proper 
officer, as to include ſuch coſts as the plaintiff is liable to 


pay to ſuch defendant, for whom ſuch verdict ſhall be 


found. / 6. 


And moreover, no action ſhall be brought againſt any 


juſtice for any thing done in the execution of his office, 


unleſs commenced within ſix months after the act commit- 


ted. /. 8. | 


2. On the other hand, it is enacted likewiſe, by the laſt His praifhment, - 


mentioned ſtatute, that where the plaintiff in ſuch action 
againſt a juſtice, ſhall obtain a verdict, and the judge ſhall 


in open court certify on the hack of the record, that the 


injury for which ſuch action was brought, was wilfuily and 
maliciouſty committed, the plaintiff ſhall have double coſts, 
24 C. 2. c. 44 7. ; STE 
Moreover, if a juſtice will not, on complaint to him 
made, execute his office, or ſhall miſbehave in his office, 


the party grieved may move the court of king's bench for 


an information, and afterwards may apply to the court of 
chancery to put him out of the commiſſion, Crom. 7. 
2 Ait. 2. | | 

But the moſt uſual way of compelling them to execute 
their office in any caſe, is by writ of mandamus out pf the 
king's bench. . | 

And in actions brought againſt the jultices, (for miſde- 
meanor in the execution of their office), they are obliged 
to ſhew the regularity of their convictions ; and the infor- 
mations laid before them, upon which the convictions are 
grounded, muſt be produced and proved in court. S/. 
Caſ.V. I. p. 372. Hill and Bateman, 12 E. | 
In the caſe of the King and Symonds, E. 9 G. 2. An 
information was moved for againſt the defendant, for 
allaulting and beating the mayor of Yarmouth, being a 
juſtice of the peace, in the execution of his office. Cn 
ſhewing cauſe, the queſtion was, Whether the defendant 


could juſtify, the mayor having ſtruck him firſt. By lord 


Aardwicke chief juſtice; He may juſtify it; for tho' a 
magiſtrate is protected by the law whil{t he is in the 
execution of his office, yet in this inſtance he hath 
forfeited that protection, by beginning a breach of the 

CG 3 | peace 
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Juſtites of the beate. 


peace himſelf. Caſes in the time of lord Hardwicke, 


oo the 18 G. 2. c. 20. If any perſon ſhall act as juſtice 
without a qualification of 100]. a year, and without 
making oath at the ſeſſions, as before is mentioned; he 
ſhall forfeit 1001: half to the poor, and half to him that 
ſhall ſue, with full coſts. | 1 8 


Other matters relating to the very extenſive office of 


this magiſtrate, may be found under their proper heads, 


in almoſt every title of this book. f 


1 


| Labourers. See Servants. 
Landlord and tenant. See Diſtreſs: 


1 8 


Land tax. 


HE land tax hath ſucceeded into the place of the 


ancient fifteenths and ſubſidies : And the land tax 


acts are framed in many reſpects after the manner of the 
ancient ſubſidy acts. 


We meet with the payment of fftcenths as far back as 


the ſtatute of Magna Charta; in the concluſion of which, 
the parliament grant to the king, for the conceſſions by 
him therein made, a fifteenth part of all their moveable 
goods. 5 N 

This taxation was originally ſet upon the ſeveral indivi- 
duals. Afterwards, to wit, in the eighth year of Edward 
the third, a certain ſum was rated upon every town, by 
commiſſioners appointed in the chancery for that purpoſe, 
in like manner as commiſſioners are now appointed by the 
ſeveral land tax acts for carrying the ſaid acts into execu- 


tion; which commiſſioners rated every town at the fifteenth 


part of the value thereof at that time, and their taxation 


was recorded in the exchequer: And the inhabitants rated 
themſelves proportionably for their ſeveral parts, to make 


up 
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up the general ſum upon the whole townſhip. This 
fifteenth amounted in the whole to 29,0001, or near-there- 
abouts. | LATE, % 

But as the neceſſities of government multiplied, and 


the kingdom became pmore populous, and the values of T 


things increaſed, this fifteenth was inſufficient for the oc- 
caſions of the publick ; and thereupon the number of 
fifteents was augmented to two or three fifteenths, 


Which ftill proving defective, another and quite different 


taxation was ſuperadded, namely, the ſub/idy ; which was 
an aid to be levied of every ſubject of his lands or goods, 
after the rate of 4s. in the pound for lands, and 2s. 8d. 
for goods. And accordingly, in the ancient ſubſidy acts, 
there is firſt a grant of ſo many f/teenths, and then the 
grant of a ſubſidy. | | | 
Theſe fifteenths were certain, as hath been ſajd, from the 
time of the eighth of Edward the third; but the ful/idy 
was uncertain, and amounted anciently to about 70,0008. ; 
and a ſubſidy of the clergy at the ſame time (including 
the monaſteries) was 20,000], In the 8 Eliz. a ſubſidy 
amounted to 120,000l. In the 40 El:;z. it was not above 
78,0001. Afterwards it fell to 50,0001, ; and, by reaſon 
of a looſe and uncertain way of aſſeſſing the fame, kept 
continually decreaſing, until the parliament found it ne- 
ceſſary to change the method of taxation, and in the time 
of the long parliament certain ſums were fixed upon the 
ſeveral counties; which courſe of taxation ſtill continues, 


2 Int, 77. 4 Inſt. 33, 34. Humeée's Hift. of Eng. vol. 5. 


p. 226, 7. Fill, Excheq, ch. 14. 

The land tax acts are annual, but with little variation, 
The ſubject matter thereof, according to the natural order 
of the bulineſs, diſtributes itſelf under the following 


heads: 


> pay as 


Land tax. 


J. The firſt meeting of the commiſſioners, for iſſuing 
pPrecepts to return aſſeſſors. 
II. The ſecond meeting : Charge tu the off ffs and 


therein concerning aol manner of ing be 


| aſſeſſment. 
Ii. The third macting : Signing the aſſeſſment, with 


warrant to collect. 

WW. Fourth meeting: The appeal. 

P. Collecting. 

VT. Collector paying to the receiver general. 
VII. Receiver paying into the exchequer. 

VIII. Duplicates to be tranſmitted. 5 
II. General penally on officers not doing their duly, 

X. Indemnity of officers i in doing their duty. 


J. The frſt meeting of the commiſſibners, for ſuing 
precepts to return aſſe 157. 


1. No perſon ſhall be capable to act as commiſſioner in 
any county or riding at large (the counties of Merioneth, 
Cardigan, Carmarthen, Glamergan, Montgomery, Pembroke, 
and Monmouth excepted) unleſs he be ſeiſed of lands, tene- 
ments, or hereditaments, being freehold, copyhold, or 
leaſehold, over and aboye all ground rents, incumbrances 


and other reſervations, pay able out of or in reſpect of ſuch 


leaſchold eſtates, which were taxed or did pay, in the year 
next before, in the ſame county or riding, for the value of 
1001. a year of his own eſtate, 

But this ſhall not extend to commiſſioners. being inhabi- 


tants of cities, boroughs, towns corporate, or cinque ports, 


or the inns of court or chancery, 

And no attorney or ſolicitor, or perſon practiſing as ſuch, 
ſhall a&t as commiſſioner, without having 1001. a year as 
above, Nor ſhall any receiver gerteral, or collector of any 
aid granted to his majeſty, act as commiſſioner, 

And if any commiſſiener diſabled ſhall preſume to act, 
be ſhall forfeit 509 to him whg ſhall the 1 bs months, 
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Land tax. 41 
And if there is not a ſufficient number of qualified com- 
miſſioners within any city or place for which commiſſioners 
are particularly appointed, the commiſſioners of the county 
may act therein, | | Fo 
2. And no commiſſioner ſhall act, until he hath taken To take the 
the oaths of allegiance, ſupremacy, and abjuration, which nns. 
{hall be adminiſtred to him by two or more commiſſioners, 
on pain of 200 l. to the king. Es 
3. And they ſhall meet at the moſt uſual and common Time and place 
places of meeting, on or before April 30, WRONG 
4. At which firſt meeting, they may ſubdivide them- Subdividing. 
ſelves, and the other commiſſioners not then preſent, ſo as 
three or more be appointed for each diviſion ; but ſhall net 
thereby reſtrain any commiſſioners from acting in any other : 
part of the county. | | 
And ſhall ſet down in writing, who, and what number 
of the commiſſioners ſhall act in each diviſion, and ſhall 
deliver a copy thereof to the receiver general. 228 8 8 | 
5. Which receiver general ſhall be appointed by the Receiver general, 
king, or in purſuance of his directions; and ſhall have a Who. 
ſalary allowed to him by the lords of the treaſury, not ex- 
ceeding 29. a pound. | 
And the death or removal of a receiver general ſhall be 
notified to two or more commiſſioners, by the commiſ- 
ſioners for the affairs of taxes, before the time of the firſt 
quarterly payment, 
And thereceiver general ſhall give notice under his hand 
and ſeal of his appointing a deputy (which appointment 
ſhall be alſo under hand and ſea!) to two or more commiſ- 
ſioners, in ten days after the firſt meeting, and in ten days 
after the death or removal of a deputy. 5 | 
6. And the ſaid commiſſioners, at ſuch firſt meeting, Commiſſioners | 
ſhall ſet down in writing the ſums to be charged on cach wa EY 
diviſion, in proportion to the ſums which were aſſeſſed diviſion. 
thereon o Bs land tax act, in the fourth year of the 
reign of W. & M. | 
Note: "There is ſaid to have been a hearing on Feb. 10. 
1746, before the barons. of the exchequer, upon the que- 
ſton, whether the commiſſioners of the land tax, at their 
general meetings for the city and liberty of IVe/ftmin/ter, 
have power to alter the quota's in their ſeveral pariſhes, 
which was continued next day; and that the barons de- 
chared they could not depart from the 4 V. & M. and the 8 | | 
parliament only could redreſs the aggrieved pariſhes. | 
But where the proportion upon any diviſion ſhall ex- | 
ceed 45, in the pound, by reaſon of the eſtates of papiſts 1 
| and 1 
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Charge to the 
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Aſſeſſment on 
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Iſſuing precepts | 


Land tar, 
and nonjurors having been charged double within ſuch 
divifion, in the 4 2 A. (the fum raifed in that year 
on every diviſion governing the proportions at gps and 
the ſaid eſtates. are not now liable to pay double, by rea- 
ſon of their being in the hands of perfons who have taken 


the oaths; in ſuch cafe two or more commiſſioners may 


certify the fame to the barens of the exchequer, who may 


order ſo much of the proportion upon ſuch diviſion, to be 
abated, as exceeds the full ſum of 48. in the pound upon 


the eſtates therein. | 
7. Alſo, at fuch firſt meeting, two or more commiſ- 
ſioners ſhall direct their ſeveral or joint precepts (A) to 


ſuch inhabitants, high conſtables, petty conſtables, bai- 


liffs and other officers and minifters, and fuch number 
of them as they ſhall think moſt convenient, to be pre- 
ſentors and aſſeſſors, requiring them to appear before the 
the ſaid commiſſioners, at ſuch time and place, not ex- 
ceeding eight days after the date of ſuch precept, as they 
ſhall appoint. | | Fo 

They ſhall alſo appoint aſſeſſors and collectors in pri- 
vileged and extraparochial places. 

But no, perſon in a city, borough, or town corporate, 


- ſhall be compelled to be an aſſeſſor or collector Out of 


4 


the limits thereof. 5 


I. The ſecond meeting : Charge to the affeſſors, and 
thenein concerning the manner of laying the 
afeſment, 4g 


1. Aſſeſſor not appearing, without lawful excuſe th be 


made out on the oath of two witneſſes ; or appearing; and 
refuſing to ſerve, halt forfeit to the king, not more than 


51. nor lefs than 40 8. 
2. The commiſſioners ſhalt openly read, or cauſe to be 
read to the aſſeſſors, the ſeveral rates, duties, and charges, 


and openly declare the effect of their charge unto them, and 


how and in what manner they ought to make their aſ- 
ſeſſments, and how to proceed in the execution of the 
act. | 
Which-ſhalt be in the manner following; that is to ſay, 
Towards railing the ſums required, the charge upon 
perſonal eſtates ſhall be thus: viz. All perſons having an 
eſtate in goods, wares, mercHandizes, or other chattels, or 
perſonal eftate whatſgever, within Great Britain or with- 


out, belonging to or in truſt for them, ſhall pay 45. in the 


pound, 
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Land tar. 


to ſay, for every 100 l. of fuch ready money and debts, 
and for every 100 l. worth of goods, 20 8. and after that 
rate for every: greater or leſſer quantity. Excepting and 
deducting thereout ſuch ſums as they bona fide owe, and 
ſuch debts as the. commiſſioners ſhall judge deſperate z and 
except ſtock upon lands and houſhold ſtuff, and debts and 
loans owing from his majeſty. 3 

Every perſon: baving any publick he or employment 
and their ſubſtitutes ſhall pay 4 8. for every 20s. of their 
falaries. Except military officers in the army or navy. 

Every perſon having an annuity or penſion out of the ex- 
chequer, or out of any branch of the revenue, or to be 
paid by any perfon whatſoever, ſhall pay 4 8. for every 
208. except ſalaries charged upon lands which pay ta 
the full, and except annuities eſpecially exempted by a& 
of parliament. And except annuities paid to ſuperannuated 
commiſſion or warrant ſea officers, or to the widows of ſea 
officers ſlain in the ſervice of the crown. And except 
money lent or adyanced to the government, on the ſecu- 
rity of the act. And except turnpike tolls, and the ſala- 


ries of turnpike officers. 


4. The charge upon real eſtates ſhall be as follows :— On real eſtates, 
That the entire ſum may be raiſed, all manors, meſſuages, 
lands and tenements; all quarries, mines of coal, tin and 
lead, copper, mundick, iron, and other mines, iron mills, 
furnaces, and other iron works; falt ſprings, and falt 
works; all allom mines and works; all parks, chaſes, 


| warrens, woods, underwoods, coppices; all fiſhings, 


tithes, tolls, annuities, and all other yearly profits; and 
all hereditaments, whatſoever—ſhall be charged with as 
much equality and indifference as poſſible, by a pound 
rate, to make up the ſeveral ſums charged by the act o 
each county or place. | 3 | 
5. Where manors, meſſuages, lands, tenements, tithes, Rent charged, 
and hereditaments are incumbered with rent charges, an- 
nuities, fee-farm rents, rent ſervice or other rents there- 
upon reſerved. or charged, the owners thereof may detain 
out of- the payment of the ſame, a proportionable ſhare of 
the land tax ; provided that ſuch rent or annual payment 
amount to 20:s, a year or more. : 52 
6. Receivers of fee- farm rents, or other chief rents due Fee. farm rente 
to the king, or to any perſon elaiming by grant or purchaſe a 
from him (by which are meant ſuch fee- farm rents only, 
as are anſwerable to the king, or have been purchaſed from 
the crown by virtue of the ſtatutes of 22 C. 2. c. 6. and 
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Land tax. 


22 & 23 C. 2. c. 24. or one of them, and which before 
March 25, 1693, were not payable to any college, hoſ- 
pital, reader in the univerſities, or other perſon exempted) 


ſhall allow 4 8. for every pound of the ſaid rents, and ſo 


proportionably for any greater ſum than xos. to the party 


paying the ſame; on pain of 291, to the party grieved, 
with full coſts. Provided that ſuch deduction or allow- 
ance do not exceed the ſum aſſeſſed on the whole eſtate out 
of which ſuch purchaſed fee-farm rent iſſues. - 8 


7. But nothing herein ſhall charge any gollege or hall 
in Oxford or Cambridge, or the colleges of Windſor, Eaton, 
Winton or Weſtminſter, or the corporation of the governors 
of the charity for the relief of the poor widows and chil- 
dren of clergymen, or the college of Bromley, or any hoſ- 


pital for or in reſpect of the ſites of the ſaid colleges, halls, - 


or hoſpitals, or any of the buildings within the walls or li- 
mits of the ſame: Or any maſter, fellow, or ſchelar, or 
exhibitioner of any ſuch college or hall; or any reader, of- 


ficer, or maſter of the ſaid univerſities, colleges, or halls, 


or any maſters or uſhers of any ſchools; for or in reſpect 
of any ſtipends, wages, rents, profits, or exhibitions what- 
ſoever, ariſing or growing due to them in,reſpeQ of the 
ſaid ſeveral places or employments : Or 23 of the lands 


' which before March 25, 1693, did belong to the ſites of 


any college or hall, or to Chriſſ's hoſpital, St. Bartholomew, 
Bridewell, St. Thomas, and Bethlehem hoſpitals in London 
and Southwark ; or any other hoſpitals or alms-houſes, in 
refpe& of any rents, or revenues, which before March 
25, 1693, were payable to them, being to be received 
and diſburſed for the immediate uſe and relief of the poor 
of the ſaid hoſpitals and alms-houſes only. 225 
But this ſhall not diſcharge any tenants of any houſes or 
lands belonging to the ſaid colleges, halls, or hoſpitals, 
alms-houſes, or ſchools, who by their leaſes or other con- 
tracts are obliged to pay and diſcharge all rates, taxes, and 
impoſitions. 11 OF | 
In general, all ſuch lands, revenues, or rents belong- 
ing to any hoſpital or alms-houſe, or ſettled to any chari- 
table or pious uſe, as were aſſeſſed in the 4 I. & M. ſhall 
be liable; and no other lands, revenues or rents, then be- 


% 


longing to any hoſpital or alms-houſe, or ſettled to any 


charitable or pious uſe, ſhall be charged, taxed, or aſſeſſed. 

And if there ſhall be any queſtion, how far any lands 
or tenements, belonging to any hoſpital or alms-houſe, 
not exempted by name, ſhall be liable, the ſame ſhall be 
finally determined at the appeal, 
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Land tax. 

[But lands given to charities ſince the 4 VW. & M. ſhall 
not be exempted, becauſe the ſums upon the ſeveral divi- 
ſions being now charged as they were in that year, if any 
lands, not then exempted, ſhould now by. being appro- 
priated to charities or otherwiſe become exempted, this 
would lay a greater burden upon all the reſt. But chari- 
tics then exempted do lay no greater burden upon the reſt 
now ; becauſe they were not charged in the general ſum 
upon the diviſion at that time. And ſuch charities were 


_ exempted all along in the ſubſidy acts before.] | 


8. No poor perſon ſhall be charged with, or liable to the 


pound rate, whoſe lands, tenements, or hereditaments are 


not of the full yearly value of 20 8. in the whole. 

9. The commiſſioners ſhall aſſeſs the aſſeſſors. 

10. And all places, conſtablewicks, diviſions, and al- 
lotments, ſhall be aſſeſſed in ſuch county, hundred, rape, 
wapentake, conſtablewick, diviſion, place, or allotment, 
as they have been uſually aflefſed in. „ 

Every perſon, whether he hath a certain place of reſi- 
dence or not, ſhall be rated for his perſonal eſtate, at the 
place where he is reſident at the time of the execution, of 
the act: Ant if he is out of the realm at the time of the 
aſſeſſment, he ſhall be rated at the place where he was 
laſt abiding in the realm. J 

H. 7 G. Purrett and Weeks, At Taunton aſſizes, before 
Price, baron of the exchequer. The plaintiff was an ex- 
ciſeman, and lived in the county of Devon, and executed 
his office in ſeveral pariſhes in that county, and alſo in a 
pariſh that extended into Somer/et/hire. And the commiſ- 


ſioners of that county, apprehending they had a concur- 


rent power with the commiſſioners of Devon, to tax him 
for his ſalary, on account that he executed his office in 
their county, they tax him accordingly, and for want of 


payment diſtrain. For which, treſpaſs was brought; and 


ruled, that it well lay; for though he rides about to the 
publick houſes in that county, yet he muſt be ſaid to keep 
and there he was only taxable. Str. 417. 

And every aouſholder ſhall, on demand of the aſſeſſors, 
give an account of the names and qualitics of ſuch perſons 
as ſhall ſojourn and lodge in their houſes : on pain of 51. to 
be recovered as the other penalties. | | 

In a city or town corporate, perſons having their houſe in 


his office in the town where he lives and hath his books, 


one pariſh or ward, and goods in another, {hall be aſſeſſed 


for the whole where they inhabit. Vo 
. But 
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Poor exempted. 


Who ſhall aſſ-ſs 
the aſſeſſors. 
In what places 
or diviſions per- 
ſons ſhall bz aſ- 
ſeſſed. : 


— 


true liſts or accounts of all penſions, annuities, ry”. 


Land tax. 


But if a perſon hath goods in any other county than where 


he is reſident, or had his laſt reſidence; he may be aſſeſſed 


for ſuch goods in the county where they are. 


Members of parliament ſhall be aſſeſſed for their perſonal 
eſtate, at their-manſion houſes or places, where they moſt 
uſudlly:refide during the interval of parliament. _ 

Officers ſlrall'pay for the profits of their offices or em- 
ployments, where the office is executed ; and not where 
the ſalary is payable : But all other pen/ions, ſtipends, and 


. Annuities (not charged upon lands) ſhall be aſſeſſed where 


TT ee d a 
flicers in the receipt of the exchequer, and other pub- 

lick offices, ſhall, on requeſt of the 5 deliver gratis 
or other annual payments, and all fees, i ries, and other 
allowances; and if the tax thereupon ll not be after- 
wards paid, it ſhall be ſtopped in ſuch offices, and an 
account thereof ſhall be given to the collectors. | 

And deputies in office ſhall pay for their principals. 

[By the 32 G. 2. c. 33. relating to the duty upon offices, 
it is provided, that in all future aſſeſſments to the land 


tax, ſuch offices ſhall not be aſſeſſed at a higher rate to 


the land tax, than they were in the year 1758. 
If a perſon, having two places of reſidence or otherwiſe, 
ſhall be doubly charged for any perſonal eſtate, office, or 
otherwiſe ; then on certificate, of two commiſſioners for 
the place of his laſt perſonal reſidence, under hand and 
ſeal, of the ſum charged upon him there, and on oath 
made of ſuch certificate before a juſtice of the place where 
the certificate ſhall. be made, the perſon ſo doubly. charged 
ſhall be diſcharged elſewhere... _ | 


If any perſon who ought to be taxed for his perſonal 


effate, ſhall, by changing his place of reſidence, or by 


any other fraud or covin eſcape from the taxation, and 
the ſame be proved before two commiſſioners. or one ju- 
ſtice where ſuch perſon reſideth, within, one year after 
ſuch tax made; he ſhall pay treble, to be levied on his 
lands and goods, on certificate thereof made into the ex- 
chequer by ſuch juſtice or commiſſioners. PN 

Every perſon ſhall be aſſeſſed for lands, where they lie, 


and not elſewhere. 


And ſuch tax ſhall be paid by the tenant, who ſhall 
deduct it out of his rent: and if any difference ſhall ariſe 
between landlord and tenant, the @ommiſſioners, or two 
ef them, ſhall ſettle the ſame, | | | 
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But 


perſons, about paying taxes ſhall not be avoided thereby. 


of allegiance and ſupremacy, 1 V. c. 8. ſhall pay double; 


| duplicates of the aſſeſſment | in Nea Byrd 3 them, delivered in. 


Land tax. : 5 47 


But contracts between landlord and tenant, or other 


11. The tax on wars, wh miniſters houſes ſhall be paid 2 minis. 
by the Jandlord. 0 

12. Every papiſt, or reputed papiſt, being 18 years of 8 
2ge, and upwards, who ſhall not have taken the oaths 3 88 


unleſs he take the ſaid oaths, before two commiſſioners 
in ten days after the firſt meetin 

Alſo every perſon (whether papiſt or not) being 18 
years old and upwards, and not having taken the ſaid 
oaths, and upon ſummons under hand and ſeal of two 
commiſſioners, refuſing to take them, or neglecting to 
appear, ſhall pay double in like manner. 

But quakers refuſing to take the oaths, ſhall nat pay 
double, if they ſhall make and ſubſeribe the declaration 
of fidelity in the act of 1 V c. 18. 

13. And at and after the charge given, the commiſſion- Appointing a 
ers ſhall take care, that warrants be iſſued forth, and di- *i being in 
rected to two at leaſt of the moſt able and ſuffcient DW 
bitants, appointing and requiring them to be aſſeſſors (B); 
and ſhall alſo therein appoint a day and place for the faid 
aſſeſſors to appear before them, and to bring in then 
alelſments in nung | | 


NI, The third meeting: Si * be aſſeſſment, n 
warrant 10 collef3. | 


1. The gelen after be is appointed, negleing or re- Penalty on & 
fuling to ſerve, or not appearing at ſuch third ons 198”. DOT OO 
without lawful excuſe to be proved' on oath of two wit- | 
neſſes, or not performing his duty, ſhall forfeit to oy 
king any ſum not exceeding 401. to be levied 18 the rates, 
and charged to the receiver general. 

2. At ſuch third meeting, the aſſeſſors ſhall Gehrer two Duplicates ts be 


ö the commiſſioners. 
15 And mall then alfo return the names of two ot more ColleAorshames 

and fafficient perſons, living within the places where to be returned. 
they ſhall be chargeable refpeQively; to be collectors; for: | 
whom the pariſſr or place ſhall be aiffwerable. - 

4. Then three or more commiſſtoners ſhall agu ad Signing the du- 
ſeal two duplicates of the aſſeſſments, and deliver one of ?'***: 
them to the collectors (whom they ſhall nominate and 
appoint) with Warrant ta the bad collector to CONE. the 
ſame. (C) | 


—_ Land tar. - 
Appoiting the F. And they. ſhall at the ſame time give notice to the 
rea gd, collectors, at what time and place appeals may be heard 
and determined: which ſhall be at leaſt 30 days from the 
time of ſigning and ſealing and delivering the duplicate to 


the collectors. 
17 Fourth meeting: The appeal. 


Notice of the ap- (7+ Every colleQor ſhall, within ten days after the re- 
peal day to be Ceipt of the duplicates, cauſe publick notice to be given 
py the in every. pariſh church or chapel within his diſtrict, im- 
2 52 mediately after divine ſervice on the Lord's day, (if any 


ſuch divine ſervice ſhall be performed therein within that 


time) of the time and place ſo appointed by the commiſ- 

ſioners for hearing and determining appeals: And ſhall 

alſo, on the ſame day, cauſe the like notices to be fixed 

in writing on the door of ſuch caurch or chapel. 
Collector ſhall * 2. And the collector ſhall permit the duplicates to be 
ſofter the tupli- inſpected, at all ſeaſonable times of the day without fee. 
| In- 2 5 . f . . 
ſpected. 3. Every perſon intending to appeal, ſhall give notice 
Appellant to give thereof in writing to one or more aſſeſſors, that they may 
notice tn Writing. attend, if they think fit, to juſtify the aſſeſſment. 


Commiſſioner 4. And in caſe of any controverſy in apportioning the 
antereſted to b 4 

e Wh aſſeſſments, which concerns any commiſſioner, ſuch com- 

| miſſioner concerned therein in his own right, or in right 

of any other for whom he ſhall. act as ſteward, agent, 

attorney, or ſolicitor, ſhall have no voice, but ſhall with- 

draw until it be determined; on pain of any fum not ex- 

8 ceeding 201. to be levied and paid as the other fines, 
Relief in caſeof 5. And where it appears by proof upon oath, that lands 


overcharge. are overcharged by the pound rate, the commiſſioners at 
the appeal may make abatement, and.cauſe the ſum abated 

to be reaſſeſſed upon the whole hundred, lathe, wapen- 

take, or other diviſion. where the overcharges happen, al- 

though the pound rate of 48. in the pound be thereby ex- 

ceeded ; or upon any perſon therein undercharged; ſo that 
the whole ſum charged on ſuch diviſion, be fully anſwered. 
Appeal deter- 6. And appeals once heard and determined on the ap- 
mined, final, peal day, ſhall be final, without any farther appeal upon 
any pretence whatſoever; and without further trouble or 
ſuit in law, either in the king's bench or any other court. 


is „an ei een 


Demand. 5 . The collectors ſhall make demand of the parties 


themſelves if they can be found, or elſe at the place of 
a. Arc 


their laſt abode, or upon the premiſſes charged. 
2 \ 


the 


Land tar. 
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2. And if any perſon ſhall refuſe or neglect to pay to Diſtreſs, 
heard the collector on demand, he may levy the ſame by diſtreſs 
n the and ſale of the goods of the perſon ſo neglecting or re- 
ate to fuſing: | 5 
| And where any refuſal, neglect, or reſiſtance ſhall be 
made, he may (calling the conſtable to his aſſiſtance) 
break open in the day time any houſe, and by warrant of 
two commiſſioners any cheſt, trunk, box, or other thing, 
je re- where any ſuch goods are: 
given Or he may diſtrain upon the meſſuages, lands, tene- 
„ im- ments, and premiſſes; and the diſtreſs ſo taken, may keep 
f any for four days, at the charges of the owner; and if not 
© as paid in four days, then the diftreſs ſhall be appraiſed by 
Wet two inhabitants or other ſufficient perſons, and ſold by 
hall the collector, returning the overplus immediately (if any 
fixed be) over and above the tax, and charge of taking and 
keeping the diſtreſs. 5 | 
to be And if any difference ſhall ariſe upon taking the diftreſs, 
t fee. the ſame ſhall be determined and ended by two commiſ- 
notice ſioners. | DO OR 
y may In the caſe of the India Compam and Skinner, T. 7 W. 
The defendant pleaded the general iſſue; and upon evi- 
ag the dence it was objected, that the warrant was to break open 
on- in caſe of oppoſition; and this warrant was granted be- 
right fore any default; which ought not to be, no more than a 
agent, warrant to diſtrain for poor rates before demand made; 
. for the firſt ought to be only a confirmation of the aſſeſſ- 
not ex- ment, and afterwards upon refuſal a new warrant is to be 
N made for diſtreſs. And Holt Ch. J. ſaid, that ſtrictly it 
it lands was ſo; but the practice having been, in this caſe of taxes, 
ners at to grant ſuch a conditional warrant to diſtrain, communis 
\ abated error facit jus, Caſes of S. 250. 1 8 8 
wapen- However it is ſafer not to leave the non- feaſance of the 
en, al- party to the judgment of the officers; but fiſt to iſſue 
eby ex- warrants empowering them to collect, as the act directeth; 
ſo that and then on proof of their refuſal, after ſummoning the 
\{wered. party, grant a warrant to diſtrain. ; con os 
the ap⸗ 3. If any perſon ſhall refuſe or negle& to pay for ten Commitment foc 
- we days after demand, or ſhall' convey his goods fo that di- want of diftrefs. 
zuble. or ſtreſs cannot be made, he ſhall be committed (unleſs he is 
r court. a peer) by warrant of two commiſſioners to the common 
. | gaol, until payment of the money aſſeſſed, and of the 
charges for bringing in the ſame. s | 
— 4. Arrears may be levied by the preſent commiſſioners, Leyziog arrears, 
> parties in the ſame manner as the preſent tax. EE 
place of Vor. II. A | Al 


2. þ. ref 


And where lands or houſes are unoccupied, and ne 
diſtreſs can be found: thereon, the collectors for the time 
being may diftrain at any time after; and ſhall diſtribute | 
the money to thoſe who contributed to make it up. 
Tax on wood- 5. Where woodlands are. aſſeſſed, and no diſtreſs can 
lands how to be he had, the collector or conſtable by warrant of two com- 
ws miſſioners, at ſeaſonable times of the year, may cut and 
ſell wood (except timber trees) to pay the tax. 
Taxon tithes, 6. If the tax upon any tithes, tolls, profit of markets, 
tolls and other fairs, or fiſheries, or any other annual profits, not diſtrain- 
ee e able, ſhall not be paid in fix days after demand, the col- 
S lector, conſtable, or other officer, by warrant of two com- 
miſſioners, may ſeize and ſell fo much thereof, whereſoever 
found, as ſhall be ſufficient to pay the tax and charges 
occaſioned by non-payment. 


VI. Collector paying to the receiver general. 


Collefor to ey 1. The collector ſhall pay the money received, to the 
to the receiver. receiver general or his deputy, quarterly; on or before 
June 24. Sept. 29. Dec. 25. and March 25. at ſuch time 

and place as two commiſſioners ſhall appoint; ſo as the 

whole ſums due be anſwered by the reſpective quarterly 


pay days; and fo as the collector ſhall not be obliged to 
travel above ten miles from his uſual place of abode. 
Receiver n- 2. And if the receiver general ſhall wilfully negle to 
gleQting to at- attend at the time and place appointed, he ſhall forfeit 
—_— 1001. half to the king, and half to him who ſhall ſue. 
© [Receiver to gire 3. The receiver general, or his deputy, ſhall give a re- 
—— ceipt gratis. | | | 
Receiver to deli- 4, And at every time and place appointed by the com- 
ee money miſſioners for the collectors to pay the money to the 
receiver general, he ſhall deliver a liſt of the money re- 
ceived by him, to ſuch perſon as two or more commiſ- 
ſioners ſhall under their hands appoint ; on pain of for- 
feiting a ſum not exceeding 201. to be paid into the ex- 
chequer, as the fines on atflors and collectors. 
Collecter to have 5. And the collectors ſhall have 3d. in the pound, for 
cr oo ee and giving receipts, which they may detain out 
| of the laſt payment. | 
Collector ma- 6. If the collector ſhall keep in his hands any part of 
king default. the money by him collected, longer than the time limited, 
or ſhall pay any part of it to any other perſon than to the 
receiver general, or his deputy, he ſhall forfeit 40 l. 
And if any collector ſhall refuſe or neglect to pay any 
ſum by him received, or ſhall detain in his hands any mo- 
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Tand tax. 
ney by him received, and not pay the ſame as the act di- 
rects, two commiſſioners may impriſon him, or may ſeize 
his eſtate as well freehold as copyhold, and all other eſtates 
both real an perſonal, to him belonging, or which ſhaji 
come to his heirs, executors, or adminiſtrators, Which 
ſaid commiſſioners may appoint a general meeting of the 
commiſſioners, and ſhall give publick notice thereof at 
leaſt ſix days before: And the commiſſioners at ſuch ge- 
neral meeting may ſell ſuch eſtates, or any part thereof, 
for payment. | | N 
And the commiſſioners at any general meeting may ſum- 
mon collectors, who have fraudulently converted land tax 
money to their own uſe, and cauſe them to pay the ſame, 
to make up the deficiency if there is any in that place; 


and if there is no deficiency, then to diſcharge ſo much of 


the proportion charged on ſuch place, as that money doth 
amount to: And if ſuch collector ſhall neglect or refuſe ſo 
to pay, the commiſſioners may impriſon him, and ſeize 


and ſell his eſtate for payment. 


And perſons diſtraining upon collectors, may keep in 
their hands ſo much charges for making and keeping, or 
otherwiſe relating to the diſtreſs as two commiſſioners, 
who ordered the diſtreſs, ſhall judge reaſonable. 

7. And incaſe of failure in payment, the receiver ge- Receiver to cer 
neral ſhall. certify the ſame into the exchequer ; and the bit) defaults. 
place or perſons neglecting ſhall be liable to proceſs. 

8. If the full proportion upon any diviſion ſhall not be Peficiency to be 
fully aſſeſſed, levied, and paid; or if any ſhare thereof ied. 
ſhall be aſſeſſed upon an perſon not able to pay, or upon 
any empty or void houſe or land, where it cannot be col- 
lected or levied ; or if through wilfulneſs, neglect, miſ- 
take, or accident, the aſſeſſment ſhall not be paid to the 
receiver general or his deputy : the ſame ſhall be reaſſeſſed 
upon ſuch diviſion. | | 

9. If the receiver general ſhall return any perſons in Receiver falſely 
arrear who have paid, he ſhall forfeit treble damages to ].. 
on party, and double the ſum unjſtly certified, to the 
ing, g 
And no receiver ſhall return any place in arrear, after 
three years; but the ſame ſhall be a debt on him and his 


ſecurities. 


BEBE Receiver paying into the exchequer, 


1. No receiver general, or any of his agents, ſhall Receiver ro\bed. 
maintain an action againſt the hundred, on account of 


being 


52 Land tax. 
being robbed in carrying the money; unleſs they be toge- 
ther in company, and in number three at leaſt, | 
. Paying into the 2. And the receiver general, within 20 days after re- 
exchequer. ceipt, ſhall pay the money into the exchequer. 
Which if he ſhall pay otherwiſe than into the exche- 
quer, or not within the time limited, he ſhall forfeit 500 /. 
to him who ſhall ſue, 


VII. Duplicates to be tranſmitted. (D) 


Duplicktes to be 1. The "commiſſioners on or before Aug. 8. or in 20 
tranſmitted to days after (all appeals being firſt determined) ſhall cauſe to 
ane e into be delivered to the receiver general or his deputy a ſchie- 
the exchequer, dule or duplicate in parchment under their hands and ſeals, - 
containing the whole ſum aſſeſſed upon each pariſh or 
place ; and ſhall tranſmit a like ſchedule or duplicate into 
the king's remembrancer's office in the exchequer ; for 
which the remembrancer, or his deputy, ſhall give a re- 
ceipt gratis, on pain of 101. 
And in the ſchedules to be tranſmitted into the king's 
remembrancer's office, the commiſſioners ſhall diſtinguiſh 
and ſet down the groſs ſum charged in any diviſion for 
double taxes, that it may be known how much the double 
| taxes amount to in ſucn diviſion, 
Ld „ 2. And by the 18 G. 2. c. 18. which e that no 
OY pores ſhall vote in the election of a knight of a ſhire, 
or any lands which have not been aſſeſſed to the land 
tax for 12 calendar months next before, it is enacted, 
- "That the commiſſioners or 3 of them ſhall fign and ſeal 
a duplicate of the copies of the aſſeſſments to be delivered 
to them by the aſſeſſors, after all appeals determined, and 
cauſe the ſame to be delivered to the clerk of the peace, 
to be kept amongſt the records, and inſpected by any 
perſon without fee. | | 
Commiſſioners 3- All which being done, the commiſſioners clerks, for 
13 85 ot their trouble in writing the aſſeſſments, duplicates, and 
£9 ha copies, and all warrants, orders, and inſtructions relating 
thereunto, ſhall have 12d. in the pound, to be paid by the 
receiver genera], according to the warrant of two com- 
miſſioners. = 
And on the death or removal of the commiſſioners clerks, 
into whoſe cuſtody the duplicates of the ſeveral books of 
aſſeſſments, minute books, and other books and papers re- 
lating to the land tax have been delivered; ſuch clerks ſo 
removed, -or the executors or adminiſtrators of ſuch clerk 
dying, ſhall within oge calendar month after notice in wri- 
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tion hereof, may plead the general iſſue, and have treble 


treated of under the title Vindoꝛos. 


Land tax, „ 
ting ſigned by 3 or more commiſſioners, or a true copy 
thereof given or left at the uſua] place of abude of ſuch 
perſon or perſons, deliver up all ſuch books and papers to 
ſuch perſon as the ſaid commiſſioners ſhall by ſuch notice 
appoint: on pain of 501. with full coſts; half to the re- 
ceiver general in aid of the and tax, and half to him 
who ſhal] ſue. 


IA. General penally on officers not * their duty. 


1. If any aſſeſſor, colle&or, or other perſon, ſhall wil- General per. 
fully neglect or refuſe to perform his duty, or ſhall be 
guilty of fraud or abuſe, three or more commiſſioners 
may fine him, not exceeding 40 l. which ſhall not be ta- 
ken off, but by a majority of the commiſſioners who 
impoſed it. To be levied by warrant of the faid commiſ- 
ſioners by diſtreſs and ſale; in default of diſtreſs (if not 
a peer) to be committed to priſon by two commiſſioners 
till payment. 

2. And all fines ſhall be paid to the receiver general, To be paid to 
and paid by him into the exchequer, and ſhall be inſerted OR IN 
in the duplicates to be tranſmitted into the office of the | 
king's remembrancer. 

& 


Other penalties are annexed to the ſeveral offences. 


X. Indemnity of officers in doing their duty. 


1. No commiſſioner, aſſeſſor, or collector, ſhall be Officer liable to 


no f enaltes but 
liable to any other penalties than thoſe IE by the 'thoſe of the ac, 


2. And perſons ſued for any thing done in the execu- Treble coſts. 


coſts, 


Note ; The buſineſs of the commiſſioners of the land 
tax, in relation to the duties upon the perquiſites of of- 
fices, is treated of under the title Offices ; and in relaticn 
to the duties upon houſes and windows, the fame is 


£ 


Land tax, 


A, Precept to the high conſtable to return aſſeſſors, 


„ John — gentleman, high con- 
Weſtmorland. 3 ſtable of the Eaſt Ward within the ſaid 
county. A” 


W E the commiſſioners of the land tax, for the ſaid county, 
whoſe names are hereunto ſet, and ſeals affixed, do 
bereby require you forthwith upon the receipt hereof, to iſſue 
out your warrants to all the petty conflables within your ſaid 


ward, in the form or to the effect here under following ; that 


is to ſay, 


er Ire vc. 


Y virtue of a precept from the commiſſioners of the land 
fax for the 

required forthwith ta give notice to the laſt collectors of the 
ſaid duty within yqur conſlablewick, that they and every of 
them do perſonally appear before the ſaid commiſſioners at 
in in the ſaid county, on the | 
day of- — at the hour of in the forenoon of the 
fame day, in order to be appointed aſſeſſors of the ſaid duty 


for this preſent year; and at the ſame time to receive their 


charge, how and in what manngr to make their aſſeſſments, 
and otherwiſe how to proceed in the execution of their ſaid 
office. And be you then there, to certify what you ſhall have 
done in the execution hereof. Herein fail you not. Given un- 
der my hand the ——day of — in the year of our lord 
John Bowneſs, high con/able. 

And this you the ſaid high conſtable are in nowiſe to omit, 
on the peril that ſhall enſue thereof. Given under our hands, 
and ſeals the day .of —— in the year of our Lord 


0 
— 


B. Appointment of aſſeſſors of the land tax, with 
| their charge. 


| Weſtmorland, B* virtue of an ad for granting an aid ta 
| his majeſty by a land tax, at four ſbil- 
ings in the pound, for the ſervice of this preſent year, We the 
commiſſioners of the ſaid duty for the county aforeſaid do hereby 
nominate and appoint= to be aſſeſſors of the ſaid duty, 
within the townſhip of in the county aforeſaid. And 
due de hereby require you the aid aſſeſſors, to make your aſſeſſ- 
| men; 


* 


ſaid county to me directed, you are hereby 


Land tax. 

ment for the ſame, according to the proportions of the laſi a 
ment for the ſaid duty within your ſaid townſhip. And of 
your ſaid aſſeſſment you are to make out two duplicates in wri- 
ting, and ſign the ſame with your names; and the ſame, to- 
gether with the names of two or more able and ſufficient inha- 
bitants to be collectors, you are to deliver unto us at in 
Ii the county aforeſaid, on the —— day of 
at the hour of: = in the forenoon of the ſame day. And 
you are to give notice to the ſaid perſons to be by you returned 
far collectors, that they alſo do appear at the ſame time and 
place, to receive their appaintment and charge. Given under 


our hands and ſeals, the — day of in the year 
of our 'Lord ; | 


C. Appointment and charge of the collectors of the 
| land tax, with warrant to collect, 


Weſtmorland. E the commiſſioners of the land tax for 


the ſaid county, whoſe names are here- 


unto ſet, and ſeals affixed, ds hereby nominate and appoint 


to be collectors of the land tax for the townſhip, of 
in the ſaid county for this preſent year ; and do hereby 
empower them to demand, collect, and receive the ſame. And 
you the ſaid collectors are hereby required, within ten days 
after your receipt hereof, to cauſe . publick natice to be given in 
the church or chapel immediately after divine ſervice on the 
Lord's day, and to cauſe the like notice in writing to be affixed 
on the door of ſuch church or chapel, that all appeals againſt 
the. aſſeſſment for the ſame, will be finally heard and deter- 
mined by the ſaid commiſſioners, at in in the ſaid 
county, on the — day of now next enſuing, And 1 

after the time of ſuch determination, any perſon ſhall refuſe or 
neglect to pay the ſame upon demand, you are hereby required 
forthwith to give notice unto us thereof, that ſuch further pro- 


ceedings may be had therein, as to law doth appertain. And 


the ſame, when collected, you are hereby required to pay unto 
the receiver general or his deputy, at the times and places here- 
after fallowing ; that is to ſay, —dedufing out of the laſt pay. 
ment thereof 3 d. for every pound by you collected, for you - 
trouble in collecting and giving receipts. Given under our hands 
end ſeals, the. day in ihe year of our Lordi 


D 4 . 


Land tax. 


D. Form of the duplicates to be tranſmitted to the 


receiver general, and into the exchequer. 


Weſtmorland, SCHEDULE, containing the whe!: 

ſum aſſeſſed upon each pariſh or place, 
within the Eaſt Ward of the ſaid county, for and towards an 
aid granted to his majeſty by a land tax to be raiſed in Great 
Britain, for the ſervice of the year one thouſand ſeven hundred 
and ſixty-five, and alſo the chriſtian names and ſurnames of the 
reſpeive aſſeſſors and collectors; made by us whoſe names are 


hereunto ſet and ſeals affixed, commiſſtoners of the land tax for 


the ſaid county, this day in the year aforeſaid. 
7 i . 
6 ———5ß5ß——— . 17 4 
Aſſeſſors 0 _ — 
Collectors 8 To | 
Raiſbecx — 34 1 4 
| LK | | 
Aſſeſſors +3 M 
| N. O. 
Colleftors} PAY (and ſo on.) 


Larceny, 


ARCENY comes from latrocinium, latrociny; and 
by contraction, or rather abuſe, larceny. 3 Inſt. 107. 


J. Of grand larceny in general. 
TI. Of petit larceny. | 
III. Larceny from the perſon. 
TV. Larceny from the houſe. 
V. Larceny in a booth or tent. 
VI. Tarceny on a navigable river. 
VIT. Other larcenies. 

VIII. Receiving ſtolen goods. 


N. Of- 


1: 


the 


IX. Offering goods ſuſpelled to be flolen, to be 
'  pawned or ſold. | | | 
X. Advertiſing or receiving a reward for belping 
to ſtolen goods. 6 : 1 


Xl. Charges of proſecution and conviffion bow to 


be paid. 


I. Of grand larceny in general. 


Grand larceny is 4 felonious and fraudulent taking, and 
carrying away 9 any perſon, of the mere perſonal goods of 
another, above the value of 12d. 1 Haw. 89. | 

Felonious and fraudulent) Felony is always accompanied 
with an evil intention, and therefore ſhall not be imputed 
to a mere miſtake or miſanimadverſion ; as where perſons 
break open a door, in order to execute a warrant; which 
will not juſtify ſuch a proceeding ; for in ſuch caſe there 
is no felonious intention. 1 Haw. 65. | 

For it is the mind that makes the taking of another's 


goods to be felony, or a bare treſpaſs only; but becauſe the 


variety of circumſtances is ſo great, and the complications 
thereof ſo mingled, that it is impoſſible ts preſcribe all the 
circumſtances evidencing a felonious intent, or the con- 
trary ; the ſame muſt be left to the due and attentive con- 
ſideration of the judge and jury; wherein the beſt rule is, 
in doubtful matters rather to incline to acquittal than con- 
vidion. Only in general it may be obſerved, that the 
ordinary diſcovery of a felonious intent is, if the party doth 
it ſecretly or being charged with the goods denies it. 
1 H. H. 509. | 
But nevertheleſs, doing it openly and avowedly doth 
not excuſe from felony. So where a man came to Smith- 
field market to ſell a horſe, and a jockey coming thither to 
buy a horſe, the owner delivered his horte to the jockey to 
ride up and down the market to try his paces, but inſtead 
of that, the jockey rode away with the horſe, this was ad- 
Judged felony, Kel. 82. Tov 
So Where a perſon came into a ſempſtreſs's ſhop, and 
cheapened goods, and ran away with the goods out of the 
ſhop, openly, in her fight, this was adjuged to be fe- 
lony, Raym. 276. WE. 
So where a man comes into a houſe, by colour of a writ 
of execution, and carries away the goods; or ſues out a 
replevin to get another man's horſe, and then runs away. 


Wi n 


Larceny. 
with him; this is felony under colour of law. 2 Ver, 
94. Kel. 83. | | 


Taking} All felony includes treſpaſs ; and every indiQ- 
ment muſt have the words felonioufly took, as well as carried 
away - from whence it follows, that if the party be guilty 
of no treſpaſs in taking the goods, he cannot be guilty of 
felony in carrying them away. 1 Haw. 89, 

And from this ground it hath been holden, that one who 
finds the goods which 1 have loſt, and converts them to his 
own uſe, with intent to ſteal them, is no felon; and a 
Fortiori therefore it muſt follow, that one who has the ac- 
tual poſeſſion of my goods by my delivery, for a ſpecial 
purpoſe, as a carrier who receives them, in order to carry 
them to a certain place; or a taylor who has them in order 
to make me a fuit of clothes; or a friend who is entruſted 
with them to keep for my uſe, cannot be ſaid to ſteal them, 

by embezzling of them afterwards. 1 Haw. 89. 

But yet it hath been reſolved, that if a carrier apen a 
pack, and take out part of the goods; or a weaver who 
has received filk to work, or a miller who has corn to 
grind, take out part thereof, with intent to ſteal it, it is 
felony. 1 Haw. 90. | | | 

So where a man's goods are in ſuch a place, where ordi- 
narily they are or may be lawfully placed, and a perſon takes 
them, with intent to ſteal them, it is felony ; and the pre- 
- tence of finding muſt not excuſe. 1 H. H. 506. 

So if a man's horſe be going upon a common where he 
has a right to put him, and another take the horſe with in- 
tent to ſteal him, it is no finding, but a felony. 1 H. H. 

ob. | 
a So alſo, if the horſe ſtray into a neighbour's ground or 
common, it is felony in him that fo takes him. But if the 
owner of the ground takes him doing damage, or the lord 
ſeize him as a ſtray, though perchance he hath no title ſo to 
do, yet here is not a felonious intention, and therefore can- 
not be felony. 1 H. H. 506. . 

If one man's ſheep ſtray into another man's flock, and 
that other perſon drives it along with his flock, or by bare 
miſtake ſhears it, this taking is not a felony ; but if he 
knew it to be another's, and marks it with his mark, this 
is an evidence of felony. 1 H. II. 507. | 

Lord Hale fays, If one man take another man's hay or 
corn, and mingles it with his own heap or ſtock ; or take 
another man's cloth, and embroider it with ſilk or gold; 


ſuch other perſon may retake the whole heap of carn, 14 
8 | coc 
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Larceny. 

cock of hay, or garment and embroidery alſo; and this 
retaking is no felony, nor fo much as a treſpaſs. 1 H. H. 

13. | 285 
, It ſeems generally agreed, that one who has the bare 
charge, or the ſpecial uſe of goods, but not the poſſeſſion 
of them; as a ſhepherd who looks after my ſheep, or a 


butler who takes care of my plate, or a ſervant who keeps 
a key to my chamber, or a gueſt who has a piece of plate 


ſet before him in an inn may be guilty of felony in frau- 


dulently taking away the ſame. 1, Haw. 90. 
By the 21 H. 8. c. 7. Servants imbezilling their maſter's 

goods to the value of 40s. or above (although this taking 

be no treſpaſs) ſhall be puniſhed as felons, But this ſhall 


not extend to any apprentice, nor to any perſon within 18 


years of age, —And by the 12 An. c. 7. If it is taken out 
of an houſe, or outhouſe, it is felony without benefit of 
clergy. | ; | 
Alſo by the 3 W. c. 9. If any perſon ſhall take away 
with intent to ſteal, or imbezil, any furniture out of his 
lodging, he ſhall be guilty of felony, | 


And carrying away] To make it come within this de- 
ſcription, it ſeemeth that any the leaſt femoving of the thing 
taken from the place where it was before, is ſufficient for 
this purpoſe, though it be not quite carried off : And upon 
this ground, the gueſt, who having taken off the ſheets 
from his bed, with an intent to ſteal them, carried them 
into the hall, and was apprehended before he could get out 
of the houſe, was adjudged guilty of larceny : So alſo was 
he, who having taken an horſe in a cloſe, with an intent 
to ſteal him, was apprehended before he could get him out 
of the cloſe. 1 Haw. 93. - 


By any perſon] A wife may be guilty thereof, by ſtealing 
the goods of a ſtranger ; but not by ſtealing the goods of 
her huſband. 1 Haw. 93. | 3533 

It is ſaid by Mr. Dalton and others, that it is no felony 
for one reduced to extreme neceſſity, to take ſo much of 
another's victuals, as will ſave him 5 ſtarving; but lord 
Hale ſays, that this rule by the law of England is falſe; and 
therefore that if a perſon, being under neceſſity for want 
of victuals or clothes, ſteals another man's goods, it is 
felony. 1 HF H. $4. 


If one ſtealeth another man's goods, and afterwards 


another ſtealeth the ſame from him; the owner may charge 
the firſt or ſecond felon at his choice. Dali. c. 162. f 
| Ein 
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' Larceny: 


An alien, whoſe ſovereign is in amity with the crown 
of England, reſiding here, and receiving the protection of 
the law, oweth a local allegiance to the crown during the 
time of his reſidence. And if, during that time, he com- 
mitteth an offence, he ſhall be liable to be puniſhed for the 
ſame, even as a natural born ſubject. For his perſon and 
perſonal eftate are as much under the protection of the 
law, as the natural born ſubjects ; and if he is injured in 


either, he hath the ſame remedy at law for ſuch injury, 


Poſt. 185. 

So alio, an alien whoſe ſovereign is at enmity with us, 
living here under the king's protection, committing of- 
ſences, may be proceeded againſt in like manner ; for he 
oweth a temporary local allegiance, founded on that ſhare 
of protection he receiveth. id. | 

So alſo a priſoner of war, although he is not properly 
ſubject to the municipal laws of this realm, yet if he 
commits any offence againſt the law of nations, or the 


light of nature and the fundamental laws of all ſociety, he 


is liable to anſwer in the ordinary courſe of juſtice, as other 
perſons offending in like manner are, As in the caſe of 
Peter Molieres, a French priſoner, who was indicted at the 
gao! delivery for the city of Briſtol in Auguft 1758, before 

ir Michael! Fofter, for privately ſtealing in the ſhop of a 
goldſmith and jeweller, a diamond ring valued at 201. Sir 
Michael ſays, he thought it highly improper to proceed 


capitally upon a local ſtatute, againſt a priſoner of war; 


and therefore adviſed the jury to acquit him of the cir- 
cumſtance of ſtealing in the ſhop as by the ſtatute, and 
to find him guilty of ſimple larceny to the value laid in 
the indictment. Accordingly, he was burnt in the hand, 


and ſcent to the priſon appointed for French priſoners. 
id. 188. ers | | 


Of the mere perſonal goods] Mere; for if the perſonal goods 
ſavour any thing of the realty, it cannot be larceny, And 
therefore they ought to be no way annexed to the free- 
hold; therefore it is no larceny, but a bare treſpaſs, to 
ſteal corn or graſs growing, or apples on a tree ; but it is 
Jarceny to take them being ſevered from the freehold, as 
wood cut, graſs in cocks, ſtones digged out of the quarry; 
and this, whether they are ſevered, by the owner, or even 
by the thief hiinſelf, if he ſever them at one time, and 


then come again at another time and take them, 1 Haw. 
93. 1H. II. 510. | 
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But 


But by the 4 G. 2. c. 32. Every perſon who ſhall ſteal, 


rip, cut, or break, with intent to ſteal, any lead, iron 


bar, iron gate, iron paliſadoe, or iron rail, fixed to any 
building, or in any garden, orchard, court yard, fence, 
or out-let belonging to any building; he, his aiders, and 
abertors, and alſo all who ſhall knowingly buy or receive 
the ſame, ſhall be guilty of felony, and be tranſparted for 


ſeyen years. : 


Alſo the goods ought to have ſome worth in themſelves, 
and not to derive their whole value from the relation they 
bear to ſome other thing, which cannot be ſtolen ; as paper 
or parchment, on which are written affurances concernin 
lands, or obligations, or covenants, or other ſecurities for 
a debt, or other choſe in action. 1 Haw. 93. 


0% © | 
But by the 8 H. 6. c. 12. If any perſon ſhall ſteal any 


record or proceſs belonging to any of the courts at Ve- 


minſler, by reaſon whereof any judgment ſhall be reverſed, 
he ſhall be guilty of felony. EO | | 
And by the 2 G. 2. c. 25. If any perſon fhall ſteal, or 
take by robbery, any exchequer order or tallies, or other 
orders, intitling any other perſon to any annuity or ſhare 
in any parliamentary fund; or any exchequer bills; bank 
notes; South Sea bonds; Eat India bonds; dividend warrants 
of the bank, South Sea company, Eaſt India company, or 
any other company; bills of exchange; navy bills or de- 
bentures; goldſmiths notes for payment of money; or 
other bonds or warrants, bills, or promiffory notes for 
payment of money; he ſhall be guilty of felony, with or 
without the _ benefit of clergy, in the ſame manner as he 
would have been, if he had ſtolen or taken by robbery any 
other goods of like value with the money due thereon ; 
But not to work corruption of blood. | - 
The goods. ought alſo not to be things of a baſe nature, 
as dogs, cats, bears, foxes, monkeys, fexrets, and the 
like; which, howſoever they may be valued by the owner, 


; ſhall never be ſo highly regarded by the law, that for their 


fakes a man ſhall die: But yet the ſtealing of an hawk, 
knowing it to be reclaimed, is felony by the canimon law 


and by ſtatute, in reſpect of that very high value which 


was formerly ſet upon that bird. 1 Ha. 93. 


Of another] It ſeems agreed, that the taking of goods, 
whereof no one had a property at the time, cannot he 


felony; and therefore that he who takes any treaſure 


trove, or a wreck, wail, or ſtray, before they have been 
ſeized by the perſons who have a- right thereto, is not 


guilty 
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Larceny, 
guilty of felony, but ſhall be puniſhed by fine. 1 Haw? 


94. 3 5 
But yet the taking of theſe muſt be, where the party 


that takes them, really believes them to be ſuch, and 


colours not a felonious taking under ſuch a pretence ; for 
then every felen would cover his felony under that pretence, 


1 H. H. 506. 


Neither ſhall he who takes fiſh in a river or other great 
water, wherein they are at their natural liberty, be guilty 
of felony; as he may be, who takes them out of a trunk 
or pond. 1 Haw. 94. 3 hed | | 

Upon the like ground it ſeems clear, that a man cannot 
commit felony, by taking hares or conies in a warren, or 
old pigeons being out of the houſe ; but it is agreed, that 


one may commit larceny, in pug ſuch or any other 
t 


creatures feræ nature, if they be for food, and re- 
duced to tameneſs, and known by him to be ſo. 1 Haw, 


Alſo it is ſaid, that there may be felony in taking goods, 
the owner whereof is unknown ; in which caſe, the king 


' ſhall have the goods, and the offender ſhall be indicted for 


taking the goods of a perſon unknown ; and it ſeems, that 
in ſome caſes the law will rather feign a property, where 
in ſtrictneſs there is none, than ſuffer an offender to eſcape. 


1 Haw. 94. 


He who ſteals goods belonging to a pariſh church, may 


be indicted for ſtealing the goods of the pariſhioners, 1 


Haw. 944. 
And it hath been adjudged, that he who takes off a 
ſhroud from a dead corps, may be indicted as having ſtolen 
it from him, who was the owner thereof when it was put 
on ; for adead man can have no property. 1 Haw. 94. 


Above the value of 12 d.] The learned editor of Hales 
hiſtory of the pleas of the crown obſerves, that in former 
times, though the puniſhment of theft was capital, yet 
the criminal was permitted to redeem his life by a pecu- 
niary ranſom ;' but in the 9 H. 1. it was enacted, that 
whoever was convicted of theft ſhould be hanged, and the 


liberty of redemption was entirely taken away; which law 


continues te this day. But conſidering. the alteration in 
the value of money, the ſeverity of it is much greater 


now than it was then; for 12d. would then purchaſe as 


much as 40 8. will now: And yet a theft above the value 
of 12d. is ſtill liable to the ſame puniſhment, Upon 
which Sir 


4 elſe 


74 Spelman juſtly obſerves, that while all things 
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elſe have riſen in their value, and grown dearer, the life of 
man is become much cheaper; and from hence takes oc- 
caſion to wiſh, that the ancient tenderneſs of life were 
again reſtored. 1 H. H. 12. 

And lord Coke, obſcrving that when the ſtatute of the 
3 Ed. 1, was made, which makes ftealing of goods above 
the value of 12 d. to be grand Jarceny, the ounce of ſilver 
was at the value of 20d. and now it is at the value of 55. 
and above, draws this concluſion, that the Sw ſtolen 
ought to be reaſonably valued, that is, having . 
the great alteration in the value of money. 2 Int. 189, 
190. For 208. were then a real pound weight; which 
name we {till retain, although the weight is much diminiſh- 
ed. 
If two perſons or more, together, ſteal goods above the 
value of 12 d. every one of them is guilty of grand lar- 
ceny; for each perſon is as much an offender as if he had 
been alone. 1 Haw. 95. 3 

Alſo it ſeems the current opinion of all the old books, 
that if one at ſeveral times ſteal ſeveral parcels of goods, 
each under the value of 12d. but amounting in the whole 
to more, from the ſame perſon, and be found guilty thereof 
on the ſame indictment, he ſhall have judgment of death 
as for grand larceny ; but this ſeverity is ſeldom practiſed. 


I Haw. 95. 
I. Of petit larceny. 


Petit larceny agrees with grand larceny in the ſeveral 
particulars abovementioned, except only the value of the 
goods (and except as hereafter followeth); ſo that wher- 
ever an offence would amount to grand larceny, if the 
thing ſtolen were above the value of 12d. ; it is petit 


* larceny, if it be but of that value or under. 1 Haw. 


5. | 
And if one be indicted for ſtealing goods to the value 
of 10s. and the jury find ſpecially, as they may, that he 


is guilty, but that the goods are worth but 10 d. he ſhall 


not have judgment of death, but only as for petit larceny. 
1 Haw. 95. ; | 
In petit larceny there can be no acceſſaries, neither be- 
fore nor after. 1 H. H. 530. | 
By the 3 Ed. 1. c. 15. Perſons indicted of petit larceny, 
if they were not guilty of ſome other larceny aforetime, 
are bailable by juſtices of the peace. And it ſeems to be 
agreed, that there is no neceflity, that ſuch perſon be of 
| good 


Larceny. 

good reputation: But yet if the crime be open and manifeſt, 
it ſeems that they ought not to be bailed ; but if there be 
any colour of probability for their innocence, it ſeems 
moſt agreeable to the intention of the ſtatute to bail them. 
2 Haw. 101. | | 

For a juſtice of the peace, before whom an offender 
fhall be brought for petit larceny out of ſeſſions, may not 
punifh the ſaid offender by his rk and ſo let him go; 
but muſt have him committed or bailed, to the intent he 


may come to his trial, as in caſes of other felonies: And if 


upon bis trial, the jury ſhall find the goods ſtolen to ex- 
ceed 12 d. in value, the offender ſhall have judgment to die 
for the fault. Dat. c. 154. 

It ſeemeth that all petit larceny is felony, and conſe- 
quently requires the word felontouſly in an indictment for it; 
= it is certain, that it is not puniſhable with the loſs of 

ife or lands, but only with the forfeiture of goods, and 
whipping, tranſportation, or other corporal puniſhment. 
1 Haw. 95. | 
If a man appear to be obſtinately mute, on an arraign- 
ment of petit larceny, he ſhall not have judgment of. pain 
fort et dure, as in caſes of grand larceny . But he ſhall have 
the like judgment as if he had confeſſed the indictment. 
2 Haw. 329. | | Oe 


III. Larceny from the perſon. 


If the goods are taken from a man's perſon, the offence 
receives a farther degree of guilt; and if it is attended with 
putting him in fear, it is called robbery ; for which ſee that 
title. | $9 | 

If it is without putting him in fear, then it is called 
barely larceny from the perſon. 1 Haw. 95. | 

If it is done privily without his knowledge, by picking 
of pockets, or otherwiſe, it is excluded from the benefit 
of clergy by the 8 El. c. 4. (That is, if the thing ftolen 
be. above the value of 12d. 2 H. H. 366.) But this 
ſtatute extendeth not to acceſſaries, either before or after. 
2 Haw. 350. | 

If it is done openly and avowedly before his face, it is 
within the benefic of clergy, (I Haw. y.) except where it 
is committed in a dwelling houſe, or outhouſe thereunto 


belonging, to the value of 40s. from which the benefit of 


clergy is taken away, by the 12 An. ft. 1. c. 7. hereafter 


following. 
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burglary. 


mall be convicted of breaking any houſe in the day-time, 


the indictment. 1 H. H. 548. 


T 
I. Larceny from the bouſe. 
This muſt be underſtood where the offence falls ſhort of 


1. By the 3 W. c. . Every perſon that ſhall feloniouſſy rs. —_— 
take away any goods, being in any dwelling houſe, any e ee 
perſon being therein, and put in fear; or ſhall rob any thereia, 
dwelling houſe in the day time, any perſon being therein; 
he, his comforters and abettors, ſhall be guilty of felony 
without benefit of clergy. Las 1 

2. And by the 39 El. c. 15. Every perſon who ſhall be eee, "= 
convicted of the feloniouſly taking away in the day time „ius ef 58. 
any money or goods of the value of 58. in any dwelling no perſon being 
houſe, or outhouſe thereunto belonging, and uſed to and herein. 
with the ſame, altho' no perſon be therein, ſhall be guilty 
of felony without benefit of clergy. | ; 

T his requires an aCtual breaking, and not entring by the 
doors being open. 1 H. H. 548. 

3. And by the 12 Ann. ft. 1. c. 7. Every perſon that ſhall Stealing out of 
feloniouſly ſteal any money, goods, or merchandizes, to bene eg 
the value of 40s. being in any dwelling houſe, or outhouſe no perſon being 
thereunto belonging, altho” it be not broken open, nor any es and the 
perſon be therein, ſhall be guilty of felony without benefit en. —_— 
of clergy. 


5 3 Breakin 
4. And by the 1 Ed. 6. c. 12. , 10. Every perſon who bigs. _- 


| A : 5 a ? time, any perſon 
any perſon being therein, and put in fear, ſhall be guilty beiog therein, 


of felony without benefit of clergy, and put in fear. 

And this altho' nothing be actually taken: But it requires 
not only an actual breaking, and putting in fear, but alſo 
an entry with intent to commit felony, and ſo to be laid in 


3. By the 10 C 11 . b. 23. Every perſon that ſhall Soplifringtothe 
by night or by day, in any ſhop, warehouſe, coach-houſe, — 
or ſtable, privately and feloniouſly ſteal any goods, wares, 
or merchandizes, to the value of 5s. altho' it be not 
broken open, nor any perſon be therein, {hall be guilty of 
felony without benefit of clergy. 8 


Warehouſe] In the caſe of John Howard, at the Old Baily, 
Jul 3. 1751. He was indicted on this ſtatute, for pri- 
vately ſtealing goods the property of Meſſieurs Hudyer and 
company, in the warehouſe of John Day : There was 
another count in the indictment, charging that the pri- 
foner ſtole the goods of John Day in his warehouſe, The 

Vor. III. ey | caſe 
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caſe upon evidence appeared to be, that John Day kept a 
common warehouſe by the water fide, where merchants 
did uſually lodge goods intended for exportation, till they 
could have an opportunity of putting them on board, 
The goods in the indictment were ſent by Fludyer and 
company to this warehquſe, in order tb be put on board a 
veſſel] for exportation, and were ſtolen by the priſoner in 
this warehouſe, The court was of opinion, that this is 
not a caſe within the ſtatute, For by the word warehouſe 
in the ſtatute is meant, not a mere repoſitory for goods, 
but ſuch places where merchants and other traders keep 
their goods for ſale, in the nature of ſhops, and whither 
cuſtomers. go to view them. And though the goods 
in this caſe might with propriety enough be charged te 
be the goods of John Day, ſince he had the charge and 
poſſeſſion of them, which made him anſwerable to his 
principals for them; yet ſtill the ſame objeQtion re- 
*curreth, his warehouſe was not a place for ſale, but merely 
ſafe cuſtody. Accordingly the larceny being fully proved, 
the priſoner was by the direction of the court found 
guilty of larceny, to the value laid in the indictment, 
and acquitted of ſtealing privately in the warehouſe, —— 
It has been generally held, that the meaning of this act, 
with regard to ſhoplifting, is, that the goods muſt be ſuch 
as are uſually expoſed to ſale in the ſhop, and not any 
other valuable thing which may happen to be put there, 
And it ſeemeth that the ſame equitable conſtruction ſhould 
take place with regard to warehouſes, The goods ſhould 
be ſuch as are uſually expoſed to ſale in fuch places. 
And tho” coach-Houſes and flables, which are likewiſe named 
in the act, are not places for ſale, yet ſtill in the conftruc- 
tion of ſo penal a law, it will not be amiſs to carry the 
ſame equity as far as may be with regard to them, The 
goods ſhould be ſuch as are ufually lodged in thoſe places. 


Faſt. 77» 


Privately] If it ſhall appear on the evidence, as it often 
doth, that thoſe places were broke open at the time of the 
larceny, the caſe (as it ſeemeth) will not come within 
the act. For the words are, if any perſon ſhal! 
privately ſteal, —— which ſeemeth to exclude all caſes, 
where any degree of force is uſed to come at the goods. 
id. 79. — | 


Any goods, wares, or merchandize,} In which words money 
is not included, For. altho' the word goods may in a large 
ſenſe take in money, and often doth, yet being connected 
with wares and merchandizes, the ſafer conſtruction of 1 
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penal 2 ſtatute will be, to confine it to goods of like kind, 
goods expoſed to ſale. id. 

In like, manner, it was ruled, upon the ſame principle 
at Maidſtone Lent aſſizes 1752, in the caſe of George 
Grimes, indicted on the ſtatute, 24 G. 2. c. 45. for 
ſtealing a conſiderable ſum of money out of a ſhip in 
port: Tho' great part of it conſiſted in Portugal money; 


not made current by proclamation, but commonly cur- 


rent: 

But horſes ſeem clearly to be included under the word 
grods, by reaſon of the mentioning coach-houſes and ſtahles 
before; and horſe flealers are ſpecified in the ſubſequent 
parts of the act. 

6. Every perſon who ſhall apprehend any one guilty of 
breaking open houſes in a felonious manner; or of private- 


Re ward for con- 
victing an offen- 


der; 


Exempt ot 11 


ly and feloniouſly ſtealing goods, wares, or merchandizes; from pariſh effi- 


of the value of 58. in any ſhop, warehouſe, coach-houſe; 


or ſtable, tho they be not broken open, and altho' no 
perſon be therein to be put in fear, and ſhall proſecute him 
to conviction, ſhall have a certificate without fee; under 
the hand of the judge; certifying ſuch conviction, and 
within what pariſh or place the felony was committed, and 
alſo that ſuch felon was diſcovered and taken, or en 
ed or taken, by the perſon ſo diſcovering or apprehending; 
and if any diſpute ariſe between ſeveral perſons ſo diſ- 
covering or apprehending, the judge ſhall appoint the 


CCS. 


certificate into ſo many ſhares to be divided among the 


* concerned as to him ſhall ſeem juſt and reaſon- 
able: 

And if any perſon ſhall happen to be Main by any ſuch 
houſebreaker, or other felon as aforeſaid, in endeavouring 
to apprehend him; the executors or adminiſtrators of ſuch 
perſon ſlain, ſhall have the like certificate : 

Which certificate ſhall be inrolled by the clerk of the 


peace of the county in which it ſhall be granted; for which 


he ſhall have 1s. 


And the ſaid certificate may be once  alligned over, and | 


no more: 

And the original proprietor; or the afignee of the ſame, 
ſhall by virtue thereof be diſcharged from all manner of 
pariſh and ward offices, within the pariſh or ward where 
the felony was committed. 

But the certificate ſhall not be aſſignable, after it has 
been once made uſe of to exempt any perſon trom ſuch 
office, 10 C 11 W. e. 23. | 
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Fon all manner of pariſh and ward offices] E. 29 G. 2. 
R. and Davis. Motion to quaſh a conviction and the 
affirmace of it on appeal, removed into the king's bench 
by certiorari z upon this caſe:— The defendant, being 
aſſignee of a certificate under this act, was appointed by 
the truſtces under an act of the 22 G. 2. to be colleQor of 
the pariſh rates for repair of the roads within the pariſh of 
St. Leonard's Shoreditch ; and refuſing to take the office 
upon him, inſiſting that he was exempted by the benefit of 
his certificate, he was convicted before a juſtice ; and this 
conviction being affirmed upon appeal to the ſeſſions, it 
was now moved to quaſh theſe proceedings as illegal, 
After argument on ſhewing cauſe : ——— By Ryder Ch. J. 
The queſtion is, Whether the defendant has a right to be 
exempted from this office by virtue of his certificate? The 
act exempts the party, and his aſſignee, from all pariſh 
and ward offices, Here are two queſtions : Firſt, whether 
this is a pariſh office; ſecondly, whether it is within this 
act; and tho' the latter may ſeem to be a conſequence of 
the former, yet it may be neceſlary to conſider, whether 
this is the old office of ſurveyor, or a new office, It is 
not neceſſary for a pariſh officer to be choſen hy the pa- 
riſhioners, A pariſh office muſt be exerciſed about pariſh 
buſineſs; and the officer muſt be a pariſhioner: Both which 
ingredients are here, It may be a queſtion cf nicety, 
whether this act extends to new offices; tho' I give no 


opinion as to this point. The office is not co-extenſive 


with that of ſurveyor ; but yet it ſeems part of that old 
office. It cannot be preſumed, that the 22 G. 2. meant 


to take away any privilege which the party had before. 


Therefore as I do not think this is a new office, I think 
the conviction and affirmance thereof ought to be quaſhed; 
without giving any opinion, whether the exemption will 
extend to a new office, which did not exiſt at the time of 
the 10 & 11 /.—Denniſon J. The queſtion is, Whether 


the collector of the pariſh rates in the pariſh, within the 


22 G. 2. is a pariſh officer within the benefit of the certi- 
ficate under the 10 & 11 V. I think the act of 10& 


11 V. ought to have a liberal conſtruction. , The office 


of ſurveyor is partly to be executed by this collector, 
And it is in fact an old office, divided by an act of parlia- 
ment, and to be executed by two perſons. And the col- 
lector is certainly as much a pariſh officer, as the ſurveyor 
appointed under this act of parliament. A covenant to 
pay taxes, extends to ſubſequent taxes of the ſame Kind, 
So a privilege of perſons from offices, The act does not 
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confine it to offices in being. It was intended as a re- 


ward. Therefore the new modelling an old office, ſhall _ 


have the ſame benefit and conſtruction, as the old office it- 
ſelf would be intitled to. 
tainly be taken to be a pariſh office, For the duty is con- 
fined to the pariſh, and to be executed by an inhabitant. 
do not take it to be a new office; for it is part at leaſt of 
the old one. I will go a little further, and ſuppoſe it an 
entirely new. created office; and yet if a pariſh office, I 
ſhould think it within the 10 & 11 J. Clergymen, at 
common law are exempted from all offices ; and therefore 
would be exempted from the new offices. So an attorney's 
privilege extends to all matters of like nature. So diſſent- 
ing miniſters, being exempted from all offices by the tole- 
ration act, are exempt from new offices, as well as old 
ones. ilmot J. The words of the act of 10 C11 
V. are as general as can be. Nothing can more contri- 
bute to the publick ſafety than apprehending felons, which 
is the object of the act. It is not neceſſary to give an 
opinion; but I take it, if this had been a new office, it 
would have been within the exemption. This office has 
every badge of a pariſh office. It muſt be exerciied by a 
pariſhioner ; within the pariſh ; the rates are to be applied 
to a parochial purpoſe ; and I think it not neceſſary that 
a pariſh officer ſhould be appointed by the pariſh, as the 
conſtable is a pariſh officer, tho' not named by the pariſh. 
Nothing can be clearer, than that this is part of the old 
office of ſurveyor, —— Therefore the conviction, and af- 
firmance thereof, were quaſhed. 


Filer J. This muſt cer- 


7. And moreover, as a further reward, every perſon zo1. reward for 
who ſhall apprehend any perſon guilty of the felonious coaviciing. 


breaking and entering of any houſe in the day time, and 
proſecute him to conviction, ſhall have a certificate under 
the hand of the judge, without fee, to be made qut and 
delivered before the end of the aflizes, certifying the con- 
viction, and in what pariſh the ſaid felony was commit- 
ted, and alſo that ſuch felon was taken by the perſon 
claiming the reward ; and if any diſpute ſhall happen to 
ariſe between the perſons claiming, the judge ſhall by the 


| {aid certificate appoint the ſame to be paid amongſt the 
Parties claiming the ſame, in ſuch ſhares and proportions 


as to him ſhall ſeem juſt and reaſonable : 


And on tender of ſuch certificate to the ſheriff, and de- 
| mand made, he ſhall pay to the perſon fo intitled the 


lum of 401, without ſee, within one month after ſuch 
E 3 ; tender 
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treble coſts. 5 An. c. 3 

8. And if any watch or any other perſon be killed 
in endeavouring to apprehend any ſuch: houſebreaker, his 
executors or adminiſtrators ſhall have a certificate de- 
livered under the hand and ſeal of the judge, or "of the 
two next juſtices, of ſuch perſon being ſo killed; which 
certificate 'they ſhall, upon ſufficient proof before them 
Whereupon ſuch executor or 
adminiſtrator ſhall be intitled to receive the like ſum of 
40 J. in like manner. 5 An. c. 31. J. 2. 

9. And moreover, if any perſon being out of priſon, 
ſhal! commit any ſuch houſebreaking in the day time as 
aforeſaid, and afterwards diſcover two or more the like 
porters: ſo as two or more be convicted, he ſhall have 
the like reward and allowance of 401. and alſo all other 


. and demand; . of forfeiting double, with \ 


advantages which are given to perſons who ſhall apprehend 


and convict any the like offenders; and ſhall alſo have 
the king's pardon for all burglaries, robberies, and felo- 
nies (except murder and treaſon) by him committed before 
ſuch diſcovery made ; which pardon ſhall be likewiſe a 
good bar to an appeal. 5 An. c. 31. /. 4. 


10. And the ſheriff: on producing the certificates, and 


receipts for the ſaid rewards, may deduct the ſame on his 


accounts; and if he have not money in his hands, he 


ſhall be repaid out of the treaſury, on certificate from the 
clerk of the pipe. 5 An. c. 31. J 3. 

Or inſtead of charging the ſame in his accounts, he may 
immediately apply to the commiſſioners of the treaſury, 
who ſhall forthwith repay the fame without 8 3G. 


15. / 4. | | 
V. Larceny in a booth or tent. 


Perſons found guil of robbing any perſon in any booth 
or tent, in any fair or market, the owner, his wife, chil- 
dren, or ſervants being within, whether they be ſleeping 
or waking, ſhall ſuffer as felons without benefit of ny: 
5&6 Ed. 6. c. 9. / 5. 


VI. Larceny on a navigable river. 


Ry the 24 G. 2. c. 45. All perſons who ſhall feloniouſly | 
Kcal any goods or merchandize of the value of 40 8. in any 


ſhip, 
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ſhip, barge, lighter, boat or other veſſel or craft, upon 
any navigable river or in any port of entry or diſcharge, 
or in any creek belonging thereto, or from off any wharf 
or key adjacent to any navigable river, port of entry or 
diſcharge, or ſhall be preſent and aſſiſting therein, ſhall 
be guilty of felony without benefit of clergy. 

And by the 2 G. 3. c. 28. Perſons navigating bum 
boats on the river Thames, for the purpoſe of ſelling li- 
quors, flops, tobacco, fruit, greens, gingerbread, or other 
ſuch like ware, except ſuch boats as ſhall be entred at 
Trinity Houſe; and perſons taking in exchange, or by way 
of barter, or unlawfully receiving any ropes, cordage, 


tackle, goods, ſtores, or merchandize of any veſſels in the 


river; or cutting, damaging, and ſpoiling any cordage, 
cable, buoys, buoy rope, headfaſt, or other faſt or rope 


belonging to any ſhip in the river, with intent to ſteal 


the ſame; ſhall be puniſhed as in the ſaid act is directed; 
which act being ſomewhat long, and only local, it is 
thought fit to refer to the act itſelf for a more particular 
deſcription of the offences, and for the manner of con- 
viction and puniſhment, | 


VII. Other larcenies, - 


There are moreover divers other larcenies, which are 


not here ſpecified, the ſame being inſerted under the ſe- 


vera] titles in this book, to which they do more properly 
belong, That is to ſay, 

Larceny in ſtealing woollen cloth off the tenters in the 
night time, is inſerted under the title Woollen manu⸗ 
facture. | 

Larceny in ſtealing linen, fuſtian, callico, or cotton 
cloth, yarn, or ds laid to be printed, bleached, or 
dried, to the value of 10s. under the title Linen cloth. 

Larceny in ſtealiig cattle or ſheep (with a reward of 
10 l. for convicting an offender) under the titles Cattle 
and Dheep, | | 


Larceny in ſtealing deer in parks, conies or hares in 


warrens, or fiſh in ponds, under title Game. 


Larceny in ftealing hawks or ſwans, alſo under title 
Game. . 


E 4 | VIII. Receiving 


4 
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VII. Receiving ſtolen goods. 


. T1. By the 3 . c. 9. If any perſon ſhall) buy or receive 


any ſtolen goods, knowing the ſame to be ftolen; he 
ſhall be deemed an acceſſary after the fact, and ſuffer 
accordingly. / 4. | 

2. And by the 5 An. c. 31. If any perſon ſhall buy or 


receive any ſtolen goods, knowing them to be ſtolen, or 


ſhall receive, harbour, or conceal any felons or thieves, 


knowing them to be ſo; he ſhall be deemed acceſſary to 


the felony, and, being convicted on the teſtimony of one 


witneſs, ſhall ſuffer death as a felon convict. /. 5. 


3. And by the 4G. c. 11. Perſons convicted of re- 
ceiving or buying ſtolen goods knowing them to be fto- 
len, may be tranſported for 14 years. /. 1. 

In the caſe of Abraham Evans, at the ſeſſions at the Old 
Baily in May 1749, John Avery and Abraham Evans were 
indicted, Avery for privately ſtealing from the perſon of 
Sir Giles Payne, one ſilk handkerchief, value 12 d.; and 


Evans for teloniouſly receiving the ſame, knowing it to 


be ſtolen. Avery was found guilty to the value of 10d. 


and was ordered to be tranſported for ſeven years. Evans 


was likewiſe convicted of receiving the goods knowing 


them to be ſtolen ;. but judgment was reſpited as to him, 


upon a doubt whether ſentence for tranſportation for 14. 
years can be given againſt him upon the ſtatute of the 
4 G. in regard the principal felon is found guilty of petty 
larceny only. And at a meeting of the judges to conſider 


of this doubt, they were all of opinion, that no judgment 


can be given againſt Evans on this verdict. For tho' the 
act is expreſs, that perſons convicted of buying or recei- 
ving ſtolen goods, knowing them to be ſtolen, ſhall be 
tranſported for 14, years, yet ſtill it muſt mean perſons 


legally convicted, perſons convicted as acceſſaries after the 


fact under the ſtatutes of the 3 W. and 5 An. But this 
man ought to have been acquitted, the principal felon 
being convicted of petty larceny only, And indeed the 
indictment againſt Avery being for petty larceny, Evans 
ought not to haye been put upon his trial. For the acts 
which make receivers of ſtolen goods knowingly, acceſ- 


ſaries to the felony, muſt be underſtood to make them 


acceſſaries in ſuch caſes only, where by law an acceſſary 
may be; and there can be no acceſſary to petty larceny. 


Accordingly, at the next ſeſſions, Evans was diſcharged. 
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4. And notwithſtanding that regularly the acceſſary 
cannot be tried, till the principal be convicted, yet by the 
5 An. c. 31. it is enacted, that if the principal felon can- 
not be taken, ſo as to be proſecuted and convicted, yet 
nevertheleſs the buyer and receiver of ſtolen goods may be 
proſecuted as for a miſdemeanor, and puniſhed. by fine 
and impriſonment, or other ſuch corporal puniſhment as 
the court ſhall think fit; which ſhall exempt him from 
being puniſhed as acceſlary, if the principal ſhall be af- 
terwards taken and convicted. /. 6. | 
5. And by the 29 G. 2. c. 30. it is enacted as fol- 

ows: 3 | 
Whereas the pernicious practice of ſtealing lead, jron, 
copper, braſs, bell-metal, and ſolder, fixed to, or lying 
or being in or upon houſes, outhouſes, mills, warehouſes, 
workſhops, and other buildings, areas, vaults, yards, gar- 
dens, orchards, or other places; and alſo the ſtealing of 
ſuch materials from ſhips, boats, and other veſſels, and 
from off wharfs, keys, and other places, is become a 
great evil, by reaſon of the difficulty in apprehending and 
convicting the thieves, and in diſcovering the buyers and 
receivers; it is therefore enacted, that every perſon who 
ſhall buy or receive any of the ſame, knowing the ſame 
to be ſtolen or unlawfully come by, or ſhall privately buy 
or receive any ſtolen lead, iron, copper, braſs, bell-metal, 
or ſolder, by ſuffering any, door, window, or ſhutter to 
be left open or unfaſtened, between ſun-ſetting and ſun- 
riſing, for that purpoſe ; or ſhall buy or receive any of 
the ſame at any time in any clandeſtine manner; ſhall, 
on conviction by due courſe of law, altho' che principal 
felon hath not been convicted, be tranſported for 14 years. 
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And one juſtice on complaint on oath by any credible 
perſon, that there is cauſe to ſuſpect that ſtolen lead, iron, 
copper, braſs, bell-metal, or ſolder, is concealed in any 
dwelling houſe, outhouſe, yard, garden, or other place, 
may by his warrant cauſe ſuch place to be ſearched in the 
day time; and if any of the ſame, ſuſpected to be ſtolen, 
ſhall be found therein, may cauſe the ſame, and the perſon 
in whoſe houſe or other place the ſame ſhall be found, to 
be brought before two juſtices : And if ſuch perſon ſhall 
not give an account, to the ſatisfaction of ſuch juſtices, 
how he came by the ſame, or ſhall not in ſome convenient 
time to be ſet by the ſaid juſtices produce the party of whom 
he bought or received the ſame, he ſhall be adjudged: 
guiity of a miſdemeanor, /. 2. 

And. 
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And every conſtable within his conſtablewick, beadte 
within his diſtrict, and watchman whilſt he is upon duty, 


ſhall apprehend or cauſe to be apprehended every perſon 
who may reaſonably be ſuſpected of having, carrying, 
or conveying, after ſun-ſetting and before ſun- riſing, any 
of the ſaid materials, ſuſpected to be ſtolen or unlawfully 
come by; and the ſame, together with fuch perſon, as 
| ſoon as conveniently may be, ſhall carry before two juſ- 
tices: And if the perſon fo apprehended conveying the 
ſame, ſhall not produce the party from whom he bought 
or received the ſame, or ſome other credible. witneſs to 
depoſe upon oath the ſale or deliveyy thereof, or ſhall not 
give an account, to the ſatisfkfon of ſuch ' juſtices, how 
he came by the ſame, he ſhall be 4djudged guilty of a 
miſdemeanor. ,. 3. - FEY” 

In either of which caſes, two juſtices may cauſe the 
ſaid materials to be depoſited with the churchwardens or 
overſeers of the poor where the ſame were found, or in 
any other convenient place, for any time not exceedin 
30 days, and in the mean time may order the ſaid church- 
wardens or overſeers, or one of them, in every pariſh with-, 
in the bills of mortality, to inſert an advertiſement in ſome 
publick paper; and elfewhere cauſe notice to be given by 
ſome publick crier, and by fixing on the church or cha- 


pel door notice deſcribing ſuch materials, and where de- 


pofited : And if any perfon can prove his property thereto, 
upon oath, to the ſatisfaction of ſuch two juſtices, they 
| ſhall order reſtitution thereof to the owner, after paying 
| reaſonable charges of removing, depoſiting, and giving 

publick notice of the ſame. And if at the end of the 30 
days, no perſon ſhall prove his property thereto, the ſame 


| ſhall be ſold for the beſt price that can reaſonably be had; 


and after deducting the charges as aforeſaid, half of the 
money ariſing from ſuch ſale ſhall be given to the perſon 
apprehending, and half to the poor of the pariſh where the 
offence ſhall be committed (if it is known where), or elſe 


where the conviction ſhall be. / 4. | 


And every perſon to whom any of the fame ſhall be 


brought and offered to be fold, pawned, or delivered (there 
being reaſonable cauſe to ſuſpect that the ſame was ſtolen 
or unlawfully come by) ſhall apprehend, ſecure, and carry 
before a juſtice (having it in his power ſo to do) the perſon 
ſo bringing or offering the ſame, together with the ſaid 
materials; and ſuch perſon ſhall be dealt with, _— 
ſaid materials ſhall be depoſited and diſpoſed of, as if he 
had been apprehended by the conſtable, beadle, or watch- 
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man And if it ſhall appear upon the oath of any perſon, 
notwithſtanding he was concerned in ſtealing the ſame, 
if corroborated with other credible circumſtances, to the 


ſatisfaction of two juſtices, that there was reaſonable 
cauſe to ſuſpect that the ſame was ſtolen or unlawfully 


come by, and that the perſon to whom the ſame was 
brought or offered did not (having it in his power ſo to 
do) apprehend, ſecure, and carry before a juſtice the per- 
ſon who brought or offered the ſame ; then the perſon to 
whom the ſame was brought or offered, ſhall be adjudged 
guilty of a miſdemeanor. /. 5 

And perſons for the two former miſdemeanors, in ha- 
ving or carrying any of the ſaid goods, ſhall forfeit for the 
firſt offence 40s. for the ſecond 41. and for every ſubſe- 
quent offence 6 1. and for the other miſdemeanor, in not 
carrying a ſuſpected perſon before a juſtice, ſhall forfeit 
for the firſt offence 20 8. for the ſecond 40s. and for every 


ſubſequent offence 4 l. by diſtreſs; half to the informer, 


and half ta the overſeers for the uſe of the poor where 


the offence was committed (if known) or otherwiſe, where 
the conviction ſhall be. And if no ſufficient diſtreſs 


ſhall be foupd, then to be committed to the common 
gaol or other priſon or houſe of correction for one month 
for the firſt offence, for the fecond two months, and for 
every ſubſequent offence till diſcharged by order of ſeſ- 
ſions. /. 6. 3 5 

The conviction to be on parchment, and to be certi- 
hed to the next ſeſſions, and there filed; in the form or 
to the effect following, via. | 


Middleſex, B E it remembred, that on the ——— day of 

to wit. — in the jr —-— A. O. was con- 
victed before us — of the juſtices of the yas ar. 
of a miſdemeanor, in having in his poſſeſſion lead, iron, cop- 
per, braſs, bell-metal, or ſolder, ſuſpected to be flolen or un- 
lawſully come by, and not producing the party or parties of 
whom he bought or received the ſame, nor giving a ſatisfattory 
account how he came by the ſame [or, in having, carrying, or 


conve) ing of lead, iron, copper, braſs, bell-metal, or ſolder, | 


ſuſpefied to be ſtolen or unlawfully come by, and not producing 
the party or parties from whamihe bought or received the ſame, 
nor any credible witneſs to depoſe upon oath the ſale or delivery 
thereof, and not giving a ſatisfactory account haw he came by 
the ſame; or, of neglecting to apprehend and ſecure the perſon 


who brought and offered to pawn, ſell, or deliver lead, iron, 


copper, braſs, bell-metal, or ſolder, aue to be folen or 


unlawfully | 
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unlawfully come by ; as the caſe ſhall be:] Given under our 
hands and ſeals the day and year aforeſaid. 1 


Which conviction ſhall not be liable to be removed by 


certiorari, but ſhall be final to all intents and purpoſes. 


1 if any perſon being out of priſon, ſhall commit 
any felony by ſtealing any of the ſaid materials, and after- 
wards diſcover two or more perſons who ſhall buy or re- 
ceive any of the ſame, knowing the ſame to be ſtolen, fo 


as two or more be convicted, he ſhall have a pardon, 


which ſhall alſo be a bar to an appeal. / 8. 

And if any perſon ſhall be concerned in ſtealing any of 
the ſame, and ſhall afterwards, being out of priſon diſ- 
cover any perſon to whom he offered to fel], pawn, or 
deliver the ſame, ſo as he be convicted of ſuch miſdemea- 
nor ; he ſhall not be liable to be proſecuted. for ſuch ſteal- 
ing. /. 9. | | 
But this ſhall not repeal any former law for the puniſh- 
ment of ſuch offenders ; and perſons puniſhed by this act, 


ſhall not for the ſame offence be proſecuted by any ſuch 


former law. J. 11. 


* 


TIX. Offering goods ſuſpected to be ſtolen, to be pauned 


or ſold, 


By the 30 C. 2. c. 24. If any perſon who ſhall offer 
by way of pawn, pledge, exchange, or ſale, any goods, 
ſhall not be able or ſhall refuſe to give a ſatisfactory ac- 
count of himſelf, or of the means by which he became 
poſſeſſed thereof; or if there ſhall be any other reaſon to 
ſuſpe& that ſuch goods are ſtolen or otherwiſe illegally 
or clandeſtinely obtained, it ſhall be lawful for any per- 
ſon, his ſervants or agents, to whom the ſame ſhall be 
offered, to ſeize and detain ſuch perſon and the ſaid goods, 
and to deliver him as ſoon as conveniently may be into 
the cuſtody of the conſtable or other peace officer, who 
ſhall immediately convey ſuch perſon and the ſaid goods 
before a juſtice; and if ſuch Juſtice ſhall upon examina- 
tion and inquiry have cauſe to ſuſpect that the ſaid goods 
were ſtolen, or illegally or clandeſtinely obtained, he 
may commit him to ſafe cuſtody for any time not exceed- 
ing ſix days in order to be further examined; and if upon 
either of the ſaid examinations it ſhall appear to the ſa- 
tisfaCtion of ſuch juſtice, that the ſaid goods were ſtolen, 

| | or 
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or illegally or clandeſtinely obtained, he ſhall commit the 


offender to the common gaol or houſe of correction, there 
to be dealt with acording to law. ſ. 7. | | 
Provided, that if ſuch goods fo ſeized and detained as 
aforeſaid ſhall afterwards appear to be the property of the 
perſon who offered the ſame to be pawned, exchanged or 
ſold, or that he was authorized by the owner thereof to 


pawn, exchange or ſell the ſame; yet nevertheleſs the 


perſon who ſhall ſo ſeize or detain the party who offered 
the ſaid goods, ſhall be indemnified for having ſo ay 


[.8. 


A. Adverlifing or receiving a reward for helping to 
| | ſtolen goods. | 


By the 25 G. 2. c. 36. If any perſon ſhall publickly 
advertiſe a reward, with no queſtions aſked, for the retutn 
of things ſtolen or loſt, or ſhall make uſe of words therein 
purporting that ſuch reward ſhall be given, without ſeiz- 
ing or making inquiry after the perſon producing ſuch 
thing; or ſhall offer to return to any pawnbroker, or 
other the money lent thereon, or other reward for the 
return thereof ; he, and alſo the printer and publiſher of 
ſuch advertiſement, ſhall reſpectively forfeit 50 J. with 
coſts, to him who ſhall ſue in ſix moaths. | | 

And by the 4 G. c. 11. Wherever any perſon taketh 
money or other reward, directly or indirectly, under pre- 
tence, or upon account of helping any perſon to any 
folen goods; he ſhall (unleſsyhe apprehend the felon, or 
cauſe him to be apprehended, and brought to trial, and 
give evidence againſt him) be guilty of felony in the ſame 
manner as if he had ſtolen the ſame. /. 4. 


XI. C barges of proſecution and conviftion how to be 
| es paid. 


By the ſtatutes of the 3 F. c: 10. and the 27 G. 2. 
c. 3. The offender, if able, ſhall pay his own charges for 
carrying te gaol, and of thoſe who guard him thither ; 
and if he is not able, then the treaſurer ſhall pay the ſame 
out of the county rates; as is ſhewn more at large in 
title Commitment. 1 

And by the 25 G. 2. c. 36. The court before whom 
any perſon hath been convicted of any grand or petit lar- 
| ceny, 


Larceny. 

ceny, may at the prayer of the proſecutor, and on con- 
ſideration of his circumſtances, order the county treaſu- 
rer to pay him ſuch ſum as they ſhall judge reaſonable, 
hot exceeding the expences he was put to in carrying on 
the proſecution, with a reaſonable allowance for his time 
and trouble: and the clerk of aſſize, or of the peace, ſhall 
forthwith make out ſuch order, and deliver the ſame to 
the proſecutor, on payment of 18. and the treaſurer ſhall 

ay the ſame on fight; which ſhall be allowed in his 
J. 11. ; DER i 

And by the aforeſaid act of the 27 G. 2. c. 3. When 
any poor perſon ſhall appear on his recognizance, in ſuch 
caſe to give evidence, the court may allow him his rea- 
ſonable charges, to be paid in like manner by the trea- 
ſurer; the proper officer to have 6 d. for making out the 
order. Except in Middleſex, where the ſame ſhall be 
paid by the overſeers of the poor where the perſon was 


apprehended; | 
Warrant for larceny: 
Weſtmorland, f To the conſtable of 


7 Oraſmuch as A. I. of in the county of | 
yeoman, hath this day made information and complaint 
upon oath x 4 me ———— one of his majeſty's juſtices of the 
peace for the ſaid county, that this preſent day divers goods 

| | — have feloniouſly 


of him the ſaid A. I. to wit, — - 4 
been folen, taken and carried away from the houſe of him the 


ſaid A. I. at 4 in the county aforeſaid, 


and that he hath juſt cauſe to ſuſpeci, and doth ſuſpef that 
A. O. late of ——— yeoman, felonioufly did fleal, take, and 
carry away the ſame : Theſe are therefore to command you forth 


with to apprehend him the ſaid A. O. and to bring him before 


me to anſwer unto the ſaid information and complaint, and to 
be further dealt with according to law : Herein fail you not. 
Given under my hand and ſeal the =——— day of —— in 
the year | : 


Note; The form of a warrant to fearch for ſtolen 
goods is inſerted under the title Szarch warrant. 
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Indictment for grand or petit larceny in general. 


Weſtmorland, HE jurors for our lord the king upon 
their oath preſent, That A. O. late of 
in the county of .—labourer,. on the 
day of- in the year of the reign of = - 
with force and arms, at in the county aforeſaid, one 
linen ſheet of the value of: of the goods and chattels 
of one A, I. then and there being, felonioufly did ſteal, take, 


and carry away; againſt the peace of our ſaid lord the king, 


his crown and dignity. 


Indictment for picking of pockets, or otherwiſe 
privately ſtealing from the perſon, 


Weſtmorland, HE jurors for our brd the king upon 


their oath preſent, That A. O. late of 

— in the pariſh of ——— yeoman, on the — day 

of in the year of the reign of with 
force and arms, at the pariſh aforeſaid in the county afore- 
ſaid, one ſilver watch of the value of ——— of the goods 
and chattels of one A. I. from the perſon of the ſaid A. I. 
ſubtilly, privily, crafitly, and without the 4nowledge of the 
faid A. I. then and there feloniouſiy did ſteal, take and carry 
away ; againſt the peace of our ſuid lord the king, bis crown 
and dignity. OE OE | 


a 


Indictment for breaking a houſe in the day time, 
ſome perſon beiog therein. | 


Weſtmorland. T HE jurors for our lord the king upon 


| their oath preſent, That A. O. late of 
——in the county of — day 
if——in the year of the reign of —— at the hour 
-in the afternoon of the ſame day, with force and 
arms, at ———— in the county of — the dwelling houſe 
of one A. I. there ſituate, (one B. I. wife of the ſaid A. J. 
in the ſame houſe in the peace of God and of-our ſaid lord the 
king then being) feloniouſly did break and enter, and one ſilver 
ſpoon of the value of — of the goods and chattels of him 
the ſaid A, I. then and there felonmouſly did ſleal, take, and 
carry away, and her the ſaid B. I. then and there in badily 


fear 


labourer, on the 


> 
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Fear and danger of her li 7 feloniouſſy did put; againſt the 
peace of eur ſaid lord the king, his crown and dignity, 


Indictment for breaking a houſe in the day time, 
(no perſon being therein.) 


| Weſtmorland. T HE jurors for our lord the king upon 
. their oath preſent, That A. O. late of 


* 


on the ——— gay of — in the — year 
of the reign of = at the hour of — in the after- 
noon of the ſame day, with force and arms, at. in 


the county aforeſaid, the dwelling hauſe of one A. I. there 
ſituate, felonioufly did break and enter, and one ſilver ſpon 
of the value of — of the goods and chaitels of him the 
ſaid A. I. then and there felonioufly did ſteal, take, and carry 
away; againſt the peace of our ſaid lord the king, his crown 
and dignity. 


Indictment for ſtealing of goods out of a ſhop, 
warehouſe, coach-houſe, or ſtable. 


Weſtmorland. HE jurors for our lord the ting upon 

p het” inch Ea That A. O. ge 
in the county afereſaid, labourer, on the 

0 — in the =— year of fthe reign © 

3 and arms at ——— in 5 cbunty fond, one 
piece of cloth of the value of of the goods and chaitels 
of ane A. I. in the ſhop of him the ſaid A, I. then and there 
being found, then and there privately and feloniouſly did jleal, 
tate, and carry away; againſt the peace of our ſaid lord the 


king, his crown and dignity. Sl 
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: Concerning the duties on leather, ſee title CErcile. 


1 © HERE are ſeveral ſtatutes unrepealed, which were 
made before the firſt year of the reign of K. James 
the firſt, concerning leather ; but the act made in that 


3 year 


repetit 
the ſev 


1. A 
after ot 
to the 
third te 
c. 22. 7 

And 
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uſt the Fo | . ST 
| year renders them all uſeleſs, the ſame being intended to 
reduce all the acts into one relating to that commodity z 
; which ſame thing was attempted in that king's reign, with 
time, ſucceſs, in divers other articles. 
Therefore in this title I ſhall go no further back than 
the ſtatute of the 1 F. c. 22. And to avoid abundance of 
g upon repetitions, I will firſt inſert the methods of recovering 
late of the ſeveral penalties, and will then proceed with this article 
— year in its ſeveral progreſſes, in the order of time, from the 
: after- firſt laying off the hide, to its being at laſt fold and ma- 
— nufactured in leather, or exported. 
I. there c | 
r ſpcon IJ. Of the penalties under this title. 
e II. Of hides before they come to the tanner. 
's Neat III. Of the tanning of hides. 
V. Of the currying of hides. 
| ſhop V. Of the ſearching and ſealing of leather. 
; VI. Of the triers of leather, 
. VII. Of the ſelling and regiſtring of leather. 
1 VIII. Of the manufatturing of leather, or export- 
3 II. 7 ther gloves or mitts. © 
Ne Importing of leather g | ; 
1 chaitels | 
nd there 1. Of the penalties under this title. 
id fleal, T ; 
lord the 1. All forfeitures by the act of the 1 F. c. 22. not here- Afoney and 
after otherwiſe ſpecially directed, ſhall be divided one third goods torfeired 
to the king, one third to nim that ſhall ſue, and one 7 de 7 J: bow 
third to the city, town, or lord of the liberty. 


. 22. f. 46. | | | 

And all leather, ſhoes, or other things made of tanned or 
| Curried leather, ſeized and condemned by the triers here- 
after mentioned, by the ſaid ſtatute of the 1 F. c. 22. if 
in London, ſhall be brought to Guildhall, and prized by in- 
different perſons, and the value thereof divided, one third 
to the ſeizor, one third to the chamber of London, and 
onethird to ſuch poor as the mayor and four aldermen ſhall 
appoint: If in any other city, town, or place, they ſhall 


convenient and open place to be appointed by the lord of 
V ok ME 1 the 


be brought to the common hall of ſuch town, or to ſome 


to be diſtributed 
x7. : 


the 1 J. and on 
the 9 An. how 
£0 be recovered. 


Leather. 

the liberty whete no common hall is, there to be prized as 
aforeſaid, and the value divided, one third to the poor and 
in other deeds of charity after the diſcretion of the mayor 
or lord of the liberty, one third to the mayor for the uſe 
of the commonalty, or to the lord of the liberty where 
there is no mayor or other ſuch like officer, and one third 
to the ſeizor. 1 FJ. c. 22. f. 46. i 

2. And the aboyeſaid forſeitures on the 1 J. may be ſued 
for in any court of record, by action of debt, bill, plaint, 
or information, or otherwiſe. 1 J. c. 22. /. 46. 

And likewiſe all juftices of aſſize, juſtices of the peace, 
mayors, and ſtewards of leets, may inquire thereof in their 
ſeſſions, leet, or law day, and hear and determine the ſame, 

1 7. 22. + $0. | . 
And moreover by the 9 An. c. 11. Any two juſtices 
near where the forfeitures on the ſaid act of the 9 4, 
ſhall be incurred, or offence committed, or where any of- 
fence ſhall be committed againſt the aforeſaid act of 17. 
c. 22. may hear and determine the ſame 3 who ſhall on in- 
formation or complaint, in three months after any ſeizure 
made, or offence committed, ſummon the party accuſed, 
and the witneſſes; and on appearance or contempt in not 
appearing (on proof of notice given) ſhall proceed to exa- 
mine witneſſes on oath, and give judgment, and iſſue war- 
rants for levying the penalties, and cauſe the diftreſs to be 
fold, if not redeemed in fix days. And if either party is 
not ſatisfied with the judgment, he may appeal to the next 
ſeſſions, who ſhall determine the ſame, and in caſe of 
conviction, iſſue warrants for levying the penaltics. 
30. | | 
3. All forfeitures and ſums by the act of the 13 & 14 
C. 2. c. 7. ſhall be recovered in any court at Weſtminſter 


or in any court of record in the city, town, county, ot 


place where the offence ſhall be committed; to be diftribu- 
ted half to the $f and half to the informer. /. 10. 


II. Of bides before they come to the tanner. 


1. If any raw hide or calf ſkin ſnall wilfully or negli- 
gently be gaſhed or cut in laying, or being gaſhed or cut 
ſha!l be offered to ſale; the butcher or other perſon who 
impaired the fame or the perſon offering the ſame to ſale, 
ſhall forfeit 2 8. 6d. for every hide, and 15. for every calf 
| kin, half to the poor of the pariſh where it is found or 
offered to ſale, and half to him that fhall ſue. 9g An. c. II. 
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in open fair or market, unleſs of perſons killing the beaſt 
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2. No butcher ſhall] water any hide, except in June, Watering hides, 


Fuly, and Auguſt 4 on pain of 3s. 4d. 1 F. c. . / 2. 
3. No butcher ſhall offer any hide to ſale, being putre- Rotten hides, 
hed 3 on pain of 38. 4d. 1 F. c. 22. .. 2. 


4. None bur tanners ſhall buy any rough hide or ſkin Who may buy 


(except ſalt hides for the uſe of ſhips) ; on pain of forſeit- . 
ing the ſame, or the value thereof. 1 J. r. 22. . 7. ; 
5. No perſon ſhall foreſtal any hides, nor buy any but Forefalling 


des, 


for their own houſhold, on pain of 6s. 8d. 1 F. c. 22. 


7.7. 


III. of the tanning of hides. 


1. No perſon ſhall be a tanner, but who hath ſerved Who may be a 
ſeven years, except the wife or ſuch ſon of a tanner as hath tanner. 
uſed the trade four years, or the ſon or daughter of a tanner, 
or ſuch perſon who ſhall marry ſuch wife or daughter to 
whom he ſhall leave a tan houſe and fats; on pain of for- 
feiting all ſuch leather by him tanned, or of which he 
ſhall receive any profit, or the value thereof. 1 "Fx: the 


22. . 5. 5 ; 

x; tanner ſhall be a butcher, on pain of 6s. 8 d. a day. 
1 7.42 $6 44 | 

No tanner ſhall be of any craft exerciſed in the cutting. 
or working of leather ; on pain of forfeiting the ſame, or 
the value thereof. 1 F. c. 22. / 6. == | 

2. No perſon ſhall regrate or ingroſs any oaken bark; Oak bark. 
on pain of forfeiting the ſame, or the value thereof. 1 J. 
c. 22. f. 19. | | | | : 

No perſon ſhall fell any oak trees meet to be barked, 
where bark is worth 28. a cart load, over and above the 
charges of, barking and pilling (except timber for houſes, 
ſhips or mills) but between April 1. and June 30. on pain 


of forfeiting the ſame, or double value thereof. 1 J. c. by 


22, . 20. | | 
No puryeyor of timber ſhall fell for the king's uſe, any 
oak timber tree meet to be barked, but in barking time 
(except for the king's houſes or ſhips) : or ſhall receive any 
profit by any lops, tops, or bark of trees to be taken by 
tem; or ſhall take or diſpoſe from the owner, any more 
of any tree ſo to be taken, than only the timber thereof to 
be uſed only about the king's buildings or ſhips : on pain 

ot forfeiting to the party grieved, for every tree, and for 
the lops, tops, and bark of every tree, 40s. And the 
oer may with-hold any bark, lop, or top, any com- 
1 miſſion 
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miſſion or other matter notwithſtanding. 1 F. c. 22. 
| F. 1 . 
Manner ef tan-" 3. No tanner ſhall ſuffer any hide or ſkin to lie in the 
a limes till they be overlimed ; nor ſhall put them into any 
tan fats, before the lime be perfectly ſokened and wrought 
out of them ; nor ſhall uſe in the tanning thereof any thing 
but aſh bark, oak bark, tap wort, malt, meal, lime, cul- 
ver dung, or hen dung; nor ſhall ſuffer it to lie wet till it 


Mall tan any hide or ſkin putrefied-or rotten; nor ſhall 
ſuffer the hides for utter ſole leather to lie in the woozes 
leſs than 12 months, nor the hides for upper leathers leſs 
than nine months; nor ſhall negligen ly work the hides in 

the woozes, but ſhall renew and make ſtrong their woozes, 
as often as ſhall be requiſite ; nor ſhall put to ſale any lea- 
ther tanned in any other ſort than by this ſtatute is limited : 
on pain of forfeiting every hide or ſkin tanned and offered 
to ſale contrary to this act, or the value thereof, 1 J. 
tt. 


converted to backs, bend leather, clouting leather or any 
other ſole leather, except they be for largeneſs, ſtate, and 
growth fit for that purpoſe, to be tried by the triers here- 
after mentioned; on pain of forfeiting the ſame. 1 J. 
e. . . 12, 13. 7 | 
: No perſon ſhall ſet the fats in tan hills, or other places, 
where the woozes or leather may take any, unkind heats; 
or ſhall put any leather into any hot or warm woozes; or 
ſhall tan any hide or ſkin with any hot or warm woozes; 
on pain of 101. and the pillory on three market days in 
| the next market town. 1 F. c. 22. /. 16, 17. 


If any tanner or other perſon ſhall ſhave or cauſe to be 


ned, whereby it ſhall be impaired ; he ſhall forfeit the 
ſame or the value, half to the king, and half to him that 
ſhall ſue. 9 An. c. wy I2. | 
Every tanner, who ſhall ſhave, cut, and rake the upper 
leather hides all over, or the necks of their backs and 
butts ; ſhall forfeit the ſame, or the value thereof, and 
the ſearchers and ſealers hereafter mentioned may ſeize 
them. 13 & 14 C. 2. c. 7./. 8. | 
If any tanner ſhall offer to ſale any leather not tho- 
roughly tanned or dried, to the ſatisfaction of the triers; 
he ſhall forfeit ſo much as ſhall be ſo deficient, whether 
whole hides or part thereof. 1 F. c. 22. f. 15. 
P 7 ＋ 15. 17. 07 


be frozen; nor ſhall dry it by the fire, or ſummer ſun ; nor 


No tanner ſhall raiſe with any mixtures any hide to be 


ſhaved any hide or calf ſkin, before it be thoroughly tan- 
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IP. Of the currying of hides. 
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I. No currier ſhall be a tanner, ſhoemaker, butcher, or Who may be 
other artificer uſing cutting of leather; on pain of for- rer. 
feiting 68. 8 d. for every hide he ſhall curry during the 
time that he ſhall occupy any of the ſaid miſteries. 1 F. 

44 1-6 : | | 

2. Every artificer dealing in cutting of leather, or L. eliv 
other perſon, who ſhall buy 5 red ae leather, Dry to — 
in London, er three miles thereof, ſhall before the next 
market day for ſale of leather, give notice thereof to one 
of the curriers company, and in three weeks after ſhall 
deliver the leather ſo bought (except what ſhall be uſed 
for ſoles without being curried, tallowed, or dreſſed) to 
the ſaid currier, to be curried, tallowed, cr dreſſed; on 
pain of 6s. 8d. for every back, butt, hide, or calf ſkin, 

13 Y-14 6. 6 Ä | | 

3. No currier ſhall refuſe to curry any leather to him In what time he 
brought by any artificer being a cutter of leather, and ſhall curry is. 
bringing with him ſufficient ſtuff for the perfect liquoring by 
the ſame, with as convenient ſpced as may be, not exceed- 
ing eight days in ſummer, and 16 in winter, in the pre- 
ſence of the ſaid artificer, if he will be preſent, otherwiſe 
in his abſence; on pain of forfeiting to the party grieved 
for every hide or piece of leather not in this manner cur- 
ried, and well and ſpeedily dreſſed, 10s. 1 F. c. 22. 


And by the 12 G. 2. c. 25. If any currier ſhall refuſe to 
curry any leather brought or ſent to him by any perſon 
dealing or working in leather, or ſhall neglect to curry 
the ſame in 16 days between Sept. 28. and March 25. and 
in 8 days in the remaining part of the year; he ſhall, on 
conviction before one juſtice, on the oath of one witneſs, 
forfeit any ſum not exceeding 5 l. by diſtreſs; half ta the 
informer and half to the poor. Perſons aggrieved may 
appeal to the next ſeſſions. /. 4, 5, 6. 

1 4. No perſon ſhall curry any leather in the houſe of any Manner of cur- 
hoemaker or other perſon, but only in his own houſe ins: 
ltuate in a corporate or market town; nor ſhall curry 
any leather except it be perfectly tanned; nor ſhall curry 
7, hide or ſkin being not thoroughly dry after his wet 
eaſon; in which wet ſeaſon, he ſhall not uſe any ſtale : 
WE or any other deceitful cr ſubtle mixture or means 
to hurt the ſame; nor ſhall curry any leather meet ſor 
atter ſole leather, with any other ſtuff than with bard tal- 

| | F 3 t low, 
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low, nor with any leſs of that than the leather will re- 
ceive; nor ſhall curry any leather meet for over leather, 


and inner ſoles, but with ſufficient ſtuff, being freſh and 


not ſalt, and thoroughly liquored till it can receive no 
more; nor ſhall burn or ſcald any hide or leather in the 


currying ; ner ſhall ſhave any leather too thin, nor ſhall 


gaſh or hurt any leather in the ſhaving, or by any other 
means; but ſhall work the ſame ſufficiently in all points: 
on pain of forfeiting for every ſuch offence (other than in 
gaſhing or hurting in ſhaving) 6s. 8 d. and the value of 
ſuch ſkin or hide marred by his evil workmanſhip-; and 
for every offence in gaſhing-or hurting by ſhaving, double 
ſo much to the party grieved as the leather ſhall be im- 
p?ired thereby, by the judgment of the wardens of the 
curriers, and of the warden of the company whereof the 
party grieved ſhall be. 1. c. 22. /. 22. a 


FV. Of the ſearching and ſealing of leather. 


1. The mayor and aldermen of London (on pain of 401, 
for every year they make default, half to the king, and 
half to him that ſhall ſue) ſhall yearly appoint. 8 freemen 
of ſome of the companies of cordwainers, curriers, ſadlers, 
or girdlers {whereof one ſhall be a ſealer, and keep a ſeal 
for the ſealing of leather); who ſhall be ſworn before them 
to do their office truly : And they ſhall ſearch and view all 
tanned leather brought to market, whether it is thoroughly 
tanned and tried; and if it is, ſhall ſeal the ſame. 1?. 
.. : 


And four of the ſaid ſearchers ſhall be removed at the 


end. of the year, ard four new ones choſen ; and no one 
{hall continue in the office above two years together, nor 
ſhall be employed again till after the end of three years; 
on pain of 101. a month. 1 FJ. c. 22. /. 36. 

2. And all mayors, and lords of liberties, fairs, and 


markets, out of the compaſs of three miles from London, 


ſhall (on like pain of 401.) appoint and ſwear yearly two, 
three, or more honeſt and ſkilful men, to be Jearchers 
within their precincts; who ſhall ſearch as often as they 
ſhall think good, or need ſhall be, and ſhall ſeal what 
they find ſufficient: And if they find any leather offercd 
to be ſold, or brought to be ſealed, which ſhall be inſuf- 
faciently tanned or curried, or any boots, ſhoes, bridles, 
or other thing made of tanned or curried leather, inſufi- 
Fiently tanned, curried, or wrought, they may ſeize and 
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Leather. | : "i 
keep the ſame, till they be tried by the triers. 1 J. c. 

22. j}» 32. a ö | 
mh wardens of the curriers ſhall ſearch and try all Fee for ſgaling. 
ſuch curried leather as ſhall be brought to any of their com- 
pany to be curried, and ſhall with a ſeal therefore to be 
prepared, with«convenient ſpeed, not exceeding one day 
after the currying and requeſt made, ſeal ſuch leather as 
they ſhall find ſufficiently curried ; taking for every hide 
ſo ſealed after the rate of one penny for the dicker, and 
for every ſix dozen of calf ſkins one penny, to be paid by 
the currier: on pain of forfeiture for every hide not 
ſearched and ſealed 6s. 8d, 1 F. c. 22. 27. : 
But they ſhall not viſit, ſearch, or ſeize any leather 
hide, or ſkin, but ſuch as ſhall be curried or dreſſed with- 
in London or three miles thereof, by ſome member of their 
own company, nor in any other place, but in the open 
market, or in the ſhops, houſes, or warehouſes of ſuch 

curriers, 1 W. ſeſſ. 1. c. 33. J. 4. 35 

4. If any ſearcher or ſealer ſhall refuſe with convenient penalty on the 
ſpeed to ſeal any leather which is ſufficient, or do allow that ſearcher or ſealer 
which is inſufficient; he ſhall forfeit 40s. If he ſhall wilbehaving. 14 
receive any bribe, or exact any other fee than by this act ii 
is appointed, he ſhall forfeit 201. And if he ſhall refuſe $83 
n execute his office, he {hall forfeit 1ol, 1 7. c. 22. ; 
« Mite > 7 | | 
5. If any perſon ſhall deny, or withſtand, or not ſuffer Penalty on h'n- 
the ſearehiog or ſeizing of inſufficient wares, he ſhall for- e, Ea 
fit. 5 1. 1 J. c. 2, J. 40, | Ns 


VI. Of the triers of leather, 


1. The mayor of London (on pain of 51. half to the Tiers in Lon · 
king, and half to him that ſhall ſue) ſhall within fix days den. 
after notice given to him of any ſeizure of any leather, red Ws 
and unwrought, appoint fix triers, two of the cordwain- 141 
ers company; two of the curriers, and two of the tanners 
uling Leadenball market; who upon their oaths to be ta- 
ken before him, ſhall on the ſecond or third market day 
for leather (to be holden on Tueſday, 13 & 14 C. 2. c. 7. 
J 9.) in the afternoon, try whether the ſame be ſufficient 
or not. 1 J. c. 22. J 337 38. ; | = 

2. Every other mayor, or lord of liberty, out of the Ia other places. 
compaſs of three miles fram London within whoſe pre- 
cincts any ſeizure of any tanned leather, red or curried, 
or of any ſhoes, boots, or other wares made of tanned lea- 
ther, ſhall be, ſhall (on like pain) with all convenient 
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88 Leather. 

| | ſpeed after notice given to him of ſuch ſeizure, appoint fix 

honeſt and expert men, to try whether the ſame be ſuffi- 

cient or not; the ſame trial to be openly on ſome market 

day, and within 15 at the fartheſt from the time of the 

_ ſeizure, upon the oaths of the ſaid triers. 1 F. c. 22. 

fe 34 | 

, withe- 3. Triers not doing their my, ſhall forfeit 51. 1 J. 
having. F. 22, 7. 3 5. 


VI. Of the ſelling and regiſtring of leather. 
p 
1. No perſon ſhall put to ſale any tanned leather red and 
unwrought, but in open fair or market, unleſs the fame 
hath been firſt ſearched and ſealed ; nor ſhall offer to ſale 
any tanned leather red and unwrought before it be ſearched 
and ſealed ; on pain of forfeiting the ſame, or the value 
thereof, and alſo for every hide or piece 6s. 8d. and for 
every dozen of calves ſkins 3s. 4d. 1 F. c. 22. . 14. 
But no perſon ſhall incur any penalty for ſelling or 
oy, 05 any ſheep ſkins unſearched or uniealed. 4 7. c. 
6. 
Where to be ſold 2. "An red. tanned leather ſhall be bought only in the 
and regiftred. open fair or market, and not in any houſe, yard, ſhop, 
| or other place; on pain of forfeiting the. ſame, or the 
value thereof,” and the contract to be void. And all ſuch 
leather ſhall be ſearched and ſealed before ſale, and on 


\ * 


ſale ſhall be regiſtred, and an entry made both by the 


buyer and ſeller, both being preſent, and their names 
and dwellings entred into the book of the regifter ; on 
pain that every ſuch buyer or ſeller who ſhall make de- 
fault, ſhall forfeit the ſame or the value thereof. 13 ©& 14 
"EO I | | 

3. Searchers and ſealers ſhall keep a regiſter, wherein 
they ſhall enter all bargains made for leather, hides, or 
M7 {xins, during the fair or market, being thereunto required 
| by the buyer or ſeller, with the prices; taking for ſeareh- 
ing, ſealing, and regiſtring of every ten hides, backs, or 
butts, of the ſeller, 2 d. and ſo after the ſame rate; and for 
every fix dozen of calves ſkins or ſheep ſkins, 2d. and of 
the buyer after the ſame rate. 1 FJ. c. 22. /. 41. 


Fee for regiſtring. 


Reęiſtring in 


London, or within three miles threof, ſhall be brought to 
Leagenhall before it be houſed, and there viewed whether 


it hath been ſearched or ſeated; and ſhall be regiſtred by 


the ſearchers, with half ſuch (obs to be paid for ſuch of 


the faid tanned leather as ſhall be bought out of London, 
er 


4. All red tanned leather which ſhall be brought into 


or tl 
ſealec 
ever) 


hall : 


Leather, — 


point fix or three miles compaſs from the ſame, and ſearched and 
de ſuffi- ſealed before it be brought within the city; on pain that 
market every perſon houſing or not bringing his leather to Leaden- 
of the hall as aforeſaid, ſhall forſeit for every hide or ſkin 6s. 8 d. 
. 1 J. e. 22, / 38. © ; 
| F. By the 1 J. c. 22. No perſon ſhall buy any tan ned Buyer of leather 
ey bas leather unwrought, but who ſhall work the fame into ing an: 
wares z on pain of forfeiting the ſame, or the value there- NE es 
ol. | | 
er, pd; by the 12 G. 2. c. 25. All perſons who deal or 
work in leather, may buy all ſorts of tanned leather in 
red and open fair or market, whether curried or uncurried, bein 
he ſame firſt ſearched and ſealed ; and may cut and ſel! the tame 
- to ſale in any ſmall pieces in their open ſhops. /. 1. | 
ſearched And by the 1 . e. 1. c. 33. All dealers or workers 
je value in leather may buy all ſorts of red tanned leather in open 
and for fair or market, whether curried or uncurried, being firft 
F234: ſearched and ſealed, and may fell it again in their open 
ling or ſhops, or cut and convert it into other made ware. 
5 7. 5. | 
+7 0. Within London, or three miles thereof, no perſon Where it may be 
y in the ſhall ſell any wares appertaining to the miſtery of any ar- ſold in n 
d, ſhop, tificer, cutting leather, but only in open ſhop, common he 
or the fair or market, whereby the wardens may have ſearch 
all ſuch thereof; on pain of forſeiting the ſame, and alſo 10 8. 
and on 1 . A.. | e Lot 
1 by the | 85 ; be. 42 | 
r names VII. Of the manufauring of leather, or exporting it. 
ſter; on bet ö ; | 
nake de- 1. No ſhoemaker ſhall make any boots or ſhoes, or Shoemaker's 
13814 any part of them, of Engliſh leather wet curried (other duty. 448 
than deer ſkins, calves ſkins, or goat ſkins made and 1 
wherein dreſſed like Spaniſb leather), but of leather well and truly 1 
\ides, or tanned and curried in manner aforeſaid, or of leather well 
required and truly tanned only, and well ſewed, without mixing 
r ſeareh- overleathers that is to ſay, part being neats leather, and 
acks, or part calves leather; nor ſhall put into any part of any 
and for ſhoes or boots, any leather made of a ſheep ſkin, bull 
. and of hide, or horſe hide; nor in the upper leather of any ſhoes, 
or into the nether part of any boots (the inner part of the 
zght into ſhoe only excepted) any part of any hide from which the 
ought to ole leather is cut, called the wombs, necks, ſhanks, flank, 
whether powle, or check; nor ſhall put into the utter fole any 
iſtred by other leather, than the beſt of the ox or ſteer hide; nor 
ſuch of into the inner, ſole, any other leather than the wembs, 
London, neck, powle, or cheek ; nor into the tteſwells of the dou- 
er | : | | 
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= Leather, 

: ble ſoled ſhoes, other than the flanks of any the hides 
aforeſaid ;. nor ſhall make or put to ſale between September 
30. and April 20. any ſhoes or boots meet for any perſon 
above four years old, wherein ſhall be any dry Engliſb lea- 
ther, other than calves ſkins or goats ſkins made or dreſſed 
like Spaniſh leather; on pain of forfeiting for every pair 
of ſhoes or boots 3s, 4 d. and the value thereof, 3 
6. 4. / A. 

2. And if any ſhoemaker, ſadler, or other artificer 
uſing of leather, do make any wares of any tanned leather 
inſufficiently tanned, or of tanned and curried leather be- 
ing not ſufficiently tanned and curried; he ſhall forfeit the 
ſame, and the value thereof. 1 F. c. 22. . 44. 

3. If any ſhoemaker or cobler within London or three 
miles thereof, ſhall put any tanned leather into any boots 
or ſhoes, or other things made of tanned leather, which 
ſhall not be well and perfectly tanned; or do put any cur- 
ried leather igto boots or ſhoes or other things made of 
leather, which ſhall not be ſufficiently tanned and curried, 
and alſo ſealed ; he ſhall forfeit the fame, and the lus 
thereof. 1 J. c. 22. /. 44. 

4. And the maſter and wardens uf the miſteries of cord- 
wainers, curriers, girdlers, and. ſadlers of London (on pain 
of 40 l. for every year they make default, half to the king 
and half to bim that ſhall ſue) ſhall once a quarter or 
oftner make ſeatch and view of all boots and ſhoes, and 
other wares made of tanned leather, within three miles of 
London, and if they are not truly wrought, they may ſeize 
and carry the fame to their ſeveral comman halls, I 7. 
c. 22. / 2 
| And by __ K 2 126. 83 W. 3. Every hide, ſkin, 
or piece of tanned leather ſhaved. or liquored, of what co- 
Jour ſoever, with any lawful liguar or drefling, and being 


Artificers work- 
ing bad leather, 


Shoemakers in 


Search in Lon- 


don for inſuffi- 
cient wares, 


well and truly curried, ſhall be deemed ware within the 


ſaid ſtatute of the 1 J. c. 22. 
5. All ſorts of leather and ſkins, tanned or dreſſed, 
ee. 20 C. 2. c. 5. 9 As. c. 6. J. 4. 


Exportation. 


TX, Importing of , leather glaves er mills, 


44K For encouragement of the importation of foreign 


kid and lamb ſkins unmanufaRured ; if any foreign ma- 
nufactured leather gloves or mitts ſhall he imported, the 
ſame ſhall be forfeited, and may be ſearched for and ſeized: 
any officer. of the cuſtoms or excile: And every, per- 
fon. importing the ſame, or aiding therein; or, being a 
| ” 5 vender 
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Leather, 
vender or retailer of any kind of leather gloves or mitts, 
in whoſe poſſeſſion any ſuch foreign manufactured leather 
gloves Or mitts ſhall be found; or who ſhall fel] or ex- 

oſe the ſame to ſale; or conceal the ſame with intent ta 
prevent the forfeiture; ſhall over and above the forfei- 
ture of the ſaid goods, and all intereſt he may have there- 
in, forfeit alſo 200 J. wich double coſts. 6 G. 3. c. 19. 


£ 


I | 5 8 
/ 2. If the ſeizure ſhall be out of the limits of the bills 
of mortality, and not exceed the value of 201. two ju- _ 
{tices may hear and determine the ſaid cauſe of ſeizure of 
the ſaid goods. /. 2. | | GEE 

3. After condemnation, the fame to be publickly ſold 
to the beſt advantage, by the candle, for exportation; 
and not to be delivered out, till ſecurity be given that 
the ſame ſhall be exported, and not landed in any part 
of his majeſty's dominion. /. 3. "2 

4. Half the produce ariſing by the ſale, to go to the 
king; and half to the officer who ſhall ſeize and ſecure 
the ſame, id. 2 | | 

5. And if any doubt ſhall ariſe where the ſame were 
manufactured, the proof ſhall lie on the perſon in whoſe 
poſſeſſion they ſhall be ſound, and not on the proſecutor ; 
and if no proof be given that they were manufactured in 
Great Britain, they ſhall without any further proceed- 
ing be taken to have been manufactured out of Great 
Britain, /. 4. | | | 

6. Provided, that if any perſon, 'in whoſe poſſeſſion 


ſuch goods ſhall. be found (ſuch perſon not importing or | 


concealing the ſame) ſhall diſcover upon oath, before one 
juſtice, the perſon who ſold the ſame to him, ſo as ſuch 
vendor may be convicted; he ſhall be indemnified. 


7. The ſaid pecuniary forfeitures to be ſued for in the 
courts at Weſtminſter : and to be diſtributed half to the 
king, and half to the officer who ſhall inform and ſue, 

6 


8. But if the officers of the cuſtoms or exciſe ſhall _. 
neglect or refuſe, for one calendar month after condem- 
nation, to proſecute for the pecuniary penalty; any other 
perſon may ſue for the ſame, to be diſtributed as afore- 
laid, half to the king, and half to him that ſhall ſue, 


9. Provided, that nothing herein ſhall extend to ſub- 
ject any wearer of ſuch gloves or mitts, as part of his 
vrels only, to any forfeiture or pecuniary penalty. / 8. 


Leckurer. 


— . CODE CO . . ann 
„ — 


ä EO 


r 


—— 
— ET dd 


— 


— —⅛—¾ — 


U— — 


— —2 PL. 


n 


—— 
RR 
N — _ — _ 
—— — = « . w — 
2 — 8 * A — . 5 . 2 
>” ” — R * — . e's, re 7 
* — - 8 * 


_ 
od 
* 


Meaning of the 
word. 


Leet. What. 


Leet derived 
om the torn. 


Frankpledge. 


Lecturer. 


the 13& 14 C. 2. c. 4. Lecturers in churches, un- 

licenſed, and not conforming to the liturgy, ſhall he 
diſabled, and ſhall alſo ſuffer three months impriſonment 
in the common gaol; and two juſtices (or the mayor in 
a town corporate) ſhall, upon certificate from the orgi- 
nary commit-them accordingly. /. 19—23. 


B 


Teet. 


LF 6 ET (leth, lzthe, lathe) is of Saxon original, and 
ſeemeth to be no other than the court of the lathe; 
as the county court is the court of the county. For in 
ancient times the counties were ſubdivided into lathes, 
rapes, wapentakes, hundreds, and the like. And the ſhe- 
riff twice a year performed his fourn or perambulation, for 
the execution of juſtice throughout the county. After- 
wards this power of holding courts was granted to divers 
great men, within certain diſtricts, 
theſe courts, holden within particular parts of the coun- 
ty, have deſcended unto us without variation, under the 
name of the leet, leih, or lathe courts. : 

2. The court leet is a court of record, having the fame 
Juriſdiction within ſomes particular precinct, which the 
ſheriff's torn hath in the county. 2 Haw. 72. 

3. For the leet, or view of frankpledge, was by the 
king (for eaſe of the people) divided, and derived from 
the torn; who did grant to the lords to have the view of 
the tenants and reſiants within their manors; ſo as the 
tenants and refiants ſhould have the ſame juſtice that they 


had before in the torn done unto them at their own 


doors, without any charge or loſs of time. 2 Inf. 71. 
4. The inſtitution hereof for keeping of the king's 
peace, was, that every freeman at his age of 12 years 
(except peers, clergymen, and tenants in ancient de- 
mefne, 2 Haw. 57.) ſhould in the Jeet, if he were in any 


leet, or in the torn if he were not in any leet, take the 
oath of allegiance to the king; and that pledges or ſure- 
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Lee. 2 93 
his people, or elſe to be kept in priſon: This frank- | 
pledge conſiſted moſt commonly of ten houſholds, which 
the Saxons called theothung, in the north parts they call 
them renmentale, in other places of England tithing ; 
whereof the maſters of the nine families who were bound, 
were of the Saxons called freoborgh, which in ſome places 
is to this day called freeborrow, that is, free ſurety, or 
frankpledge, and the maſter of the tenth houſhold was 
called theothungmon, to this day in the weſt called tithing- 
men, and tithenbeofod, and freoborher, that is capitalis plegius, 
chief pledge; and theſe ten maſters of families, were 
bound one for another's family, that each man of their 
ſeveral families ſhould ſtafid to the law, or if he were not 
forthcoming, that they ſhould anſwer for the injury or 
offence by him committed. And the precinct of this 
frankpledge was called decenna, becauſe it conſiſted moſt 
commonly of ten houſholds; and every man of thoſe 
ſeveral houſholds, for whom the pledge or ſurety was ta- 
ken, were called deœnnarii; which names are continued 
as ſhadows of antiquity to this day. 2 1. 73. 

And by the due execution of this law, ſuch peace was 
univerſally holden within this realm, as no injuries, homi- 
cides, robberies, thefts, riots, tumults, or other offences 
were committed; ſo as a man with a white wand might 
ſafely have ridden before the conqueſt, with much money 
about him, without any weapon, throughout England. 
2 Infl. 7 3. | © 

But 5 perſon is obliged to appear at any leet, within 
the precincts whereof he doth not reſide. 2 Haw. 57. 

5. He that claims a leet by charter, muſt hold it on the Leet when to be 
days preſcribed by the charter; he that claims it by pre- holden. 
ſeription, may claim to hold it once or twice every year, 
at any ſuch days as ſhall' upon reaſonable warning be ap- 
pointed, if the uſage hath been ſo that it hath been 
kept at uncertain times; or elſe it ought to be kept at 
ſuch certain days and times, as by preſcription hath been 
certainly uſed. 2 It. 72. | 

6. If a nuſance done within the juriſdiction of the leet, Ofences within 
be not preſented in the leet, the ſheriff in his torn cannot the leet, not in- 
inquire of it; for that which is within the precinct of the ER 00 
leet is exempt from the torn, otherwiſe there might be a 
double charge; but in that caſe a writ may be directed to 
the ſheriff to inquire thereof. 4 Int. 261. | 

7. It ſeems that a court leet is ſo far intruſted with the Steward may 
keeping of the peace within its own precinct, that the pr vg ara 
lle ward of it may by recognizance bind any perſon to the 

| peace, 


94 = Leeft, 


peace, who ſhall make an affray ih his preſence, fitting 


the court, or may commit him to ward, either for want of 
ſureties, or by way of puniſhment, without demanding 
any ſureties of him, in which caſe he may afterwards im- 
poſe a fine according to his diſcretion, 2 Haw. 4. 
| What felonies 8. The leet hath power to receive indictments of fe. 
are cognizable in Jonjes at the common law, but not of felonies by a& 
the leet. ; . . te * 

| of parliament, unleſs ſpecially limited thereto, 2 U. 


H. 7: 
SET TS . — 
Other publick 9. Furthermore, this court hath cognizance of a great 
alences. number of offences, both by the common law; and by ſta- 


tute; as for inſtance, tipling in alehouſes; aſſaults 
whereby bloodſhed enfueth ; common barators; bawdy 
houſes ; defects in bridges and highways; deſtroyers of 
ancient boundaries; bakers; brewers; butchers ; cur- 
riers ; cottagers and inmates; deciners or ſuitors not ap- 
- pearing in the leet; eſtrays; waifs, and treaſure trove; 
eave droppers; foreſtallers, regrators, ingroſſers; de- 
ſtroyers of game; gameſters; hedge breakers; negleQors 
of hue and cry; higlers; innholders; millers; night 
walkers; common nuſances; want of pillory and ſtocks, 
and common pounds; reſcous; ſcolds; ſhoemakers; 
ſearchers of leather; ſtoned horſes of two years old put 
on the common; viCtuallers; conſtables neglecting 
watch and ward ; weights and meaſuresz and many 0- 
thers by particular ſtatutes. Mood. b. 4. c. 1. 
10. But a man cannot be preſented in the leet for ſur- 
charging the common, or for digging in the common; 
becauſe this concerns the private, not the publick intereſt, 
and belongs rather to the court baron to inquire of it. 
7 Mood. b. 4. Cob 65 | 
Within what 11. Allo no offence is cognizable in the leet, unleſs it 
eee aroſe ſince the holding of the laſt court. 2 Haw. 66. 
Conftables cho- 12. The conſtables of common right are to be choſen 
ſen in the leet. and ſworn in the leet or torn. 2 Haw. 62. | 
oonen- 13. The leet ſeems not to be within the equity of the 
ſtatute of 1 R. 3. which requires that the jurors in the 
torn ſhall have 208. a year freehold, or 26s. 8d. copybold 
or cultomary ; for it is faid, that any perſon happening to 
de preſent at the leet, or to be riding by the place where 
it is holden, may for the want of jurors be compelled by 
the ſteward to be ſworn, whether he be reſident within 
the leet or not; by which it ſeems to be implied, that any 
perſon whatſoever is capable of being put upon the jury in 
a court. leet. 2 Haw. 69. 5 
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diſtreſs or action of debt, without farther proceeding. 2 


Teet. 95 
14. Indictments in the leet ought to be by roll indented, „ 
one to remain - with the indictors, and the other with the nc | 
ſteward, to prevent imbezilling. 2 Haw. 69. | 
15. Although the leet may receive indictments of felony, aaa of 
yet it. cannot hear and determine them, but muſt ſend them reggae 5 H_g wy 
to the gaol delivery, there to be heard and determined, if 
the offenders are in cuſtody ; or remove them by certiorari 
into the king's bench, that proceſs may be made upon them 
to outlawry. 2 H. H. 71. | | 
16. It ſeems to be agreed, that a preſentment in the leet Traverſe, 
of any offence within the juriſdiction of the court, being 
neither capital nor concerning any freehold, ſubjects the 
party to a fine or amerciament without any farther proceed- 
ing, and admits of no traverſe to the truth of it: But if 
it touch the party's freehold, it may be removed into the 
king's bench, and there traverſed. 1 Haw. 217, 219. 
2 Haw. 71. 1 et : 
17. A fine is a pecuniary puniſhment, aſſeſſed by the Fine. 
ſteward, for an offence or contempt committed in court, 
or by publick officers out of court, in adminiſtration of 
their offices; a fine is always aſſeſſed by the_ſteward, and 
is not to be affeered, though ſometimes it is called an a- 
merciament; and the lord by a ſpecial warrant to the 
bailiff may diſtrain, or he may have an action of debt, 
ſor a fine impoſed; but he cannot impriſon: But this is 
the only court that can fine and not impriſon. Mood. b. 4. 
t. 1. 2 Haw. Or. | | 
18. An amerciament is a pecuniary puniſhment, aſſeſſed Amercamez:, 
by the homage or jury, for offences committed aut of court 
by private perſons, to be mitigated by affeerers (from 
affeurer, to tax), who are to affirm the reaſonableneſs 
thereof upon their oaths, where no expreſs penalty is in- 
flicted by ſtatute 3 and for this alfo the lord may have an 
action of debt, or may diftrain of common right, and 
impound the diſtreſs, or fell it at his pleaſure, but cannot 
impriſon for it. Mood. b. 4. c. 1. Y 
19. And upon preſentment of a nuſance, the ſteward Amerciament 
may either amerce the perſon, and ordet him alſo to re- he. ecoy gents 
move it by ſuch a day, under pain of forfeiting a certain 
ſum; or he may oraer him to' remove it, under ſuch a 
pain, without amercing him at all: And on preſentment 
at another court, that he hath not removed ſuch nuſance 
(having had notice thereof) the pain may be recovered by 


Haw. 61. 
| 26, It” 


Pillory and 
Atocks, - 


Buſineſs devolved 
en the ſeſſions. years ; and is devolved on the quarter ſeſſions. 


Leet. 


20. It ſeemeth that of common right any court leet, 
with the aſſent of the tenants, may make by- laws under 


certain penalties, in relation to matters properly within 


the cognizance of ſuch court, as the reparation of the 
highways, and the like: And alſo a court baron by cuſtom 
may make by-laws, for the well regulating of commons, 


and ſuch like private matters. And therefore where a2 


court leet and baron are holden together, as they uſually 
are, it ſeems, that what 1s tranſacted therein, in relation 


to publick matters, ſhall be applied to the juriſdiction of 


the court leet, and what is done in relation to private 
matters, ſhall be intended to be done by the court baron. 
2 How. 68. | 
21. Ihe lord of the leet ought to have a pillory ani 
tumbrel ; and for want thereof, he may be fined, or his 
liberty ſeized. Cro. El. 698. | | 
But the ſtocks are to be provided at the charge of the 
town ; ior originally they were not to puniſh, but to keep 
men in hold. Wood. b. 4. c. 1. 
22. But the buſineſs of the leet hath declined for many 


Letter. 


B Y the 9 G. c. 22. and 27 G. 2. c. 15. If any perſon 


ſhall knowingly ſend any letter, without any name 
ſubſcribed thereto, or ſigned with a fictitious name, de- 
manding money, or other valuable thing ; or threatning 


to kill or murder any of his majeſty's ſubjects, or to burn. 


their houſes, outhouſes, barns, ſtacks of corn or grain, 
hay or ſtraw ; tho' no money or veniſon or other valuable 
thing be demanded by ſuch letter; or ſhall reſcue any 
perſon in cuſtody for ſuch offence ; he ſhall be guilty of 
felony without benefit of clergy. ” "x 
Seditious or defamatory letters, belong to title Libel, 
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| Lewdneſs,. 


] F any offend their brethren.by adultery, whoredotn, 
inceſt, or any other uncleanneſs, the churchwardens 
ſhall preſent them to the ordinary, and they ſhall not be 
admitted to the holy communion, till they be reformed. 
Can. 109. 


2. But altho' lewdneſs be properly puniſhable by the | 


eccleſiaſtical law, yet the offence of keeping a bawdy- 
houſe cometh alſo under the cognizance of the law tem- 
poral, as a common nuſance, not only in reſpect of its en 
dangering the publick peace, by drawing together diſſolute 
and debauched perſons, but alſo in reſpect of its apparent 
tendency to corrupt the manners of both ſexes. 3 rt. 
205, 1 Haw. 196. | 

3. And in general, all open Jewdnels groſsly ſcandalous 
is puniſhable upon indillment at the common law. 1 


Haw..7. 


4. And offenders of this kind are puniſhable not only 
with fine and impriſonment, but alſo with ſuch infamous 
puniſhment as to the court in diſcretion ſha!l ſeem proper. 
i Haw. 196. 5 ; 

5. And upon information given to a conſtable, that a 
man and woman are in adultery or fornication together, 
or that a man and woman of evil report are gone to a 
ſuſpected houſe together in the night, the officer may take 
company with him, and if he find them ſo, he may carry 
them before a juſtice, to find ſureties of the good behaviour. 
Dalt. c 124. 2 Haw. 61, | 

6. For it ſeems always to have been the better opinion, 
that a man may be bound to his good behaviour, for 
haunting bawdy houſes with women of bad fame, as alſo 
for keeping bad women in his own houſe, 1 Haw. 
132, | 
7. And a wife may be indicted together with her huſband 
and condemned to the pillory with him, for keeping a 
bawdy houſe; for this is an e as to the government of 
the houſe; in which the wife has a principal ſhare ; and 
alſo ſuch an offence as may generally be preſumed to be 
managed by the intrigues of her ſex. 1 Haw. 2. 

8. And if a wife go away, and remain with an adulterer 


without being reconciled to her huſband, ſhe ſhall loſe her 


dower. 2 Inſt. 435. | | 
Vo I. III. . G 9. But 
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Lewdneſs. 
9. But if a perſon is indicted for frequenting a bawdy 
houſe, it muſt appear that he knew it to be ſuch a houſe; 
and it muſt be expreſsly alledged that it is a bawdy houſe, 
and not that it is ſuſpeCted to be ſo. Wood. b. 3. c. 3. 
10. On an indictment for keeping a diſorderly houſe, 
a female witneſs ſwore, that ſhe was a ſailor's wife, and 
during her huſband's abſence out of the realm ſhe had often 
proſtituted herſelf there: Lord Raymond ſaid, it was an 
odious piece of evidence and ought not to be heard. Bari. 
Bawdy-h. ; 

11. But it is ſaid a woman cannot be indicted for being 
a bawd generally, for that the bare ſolicitation of chaſtity 
is not indiftable. 1 Haw. 196. 1 Salk. 382. 

/ | | 


/ 


Indictment for keeping a diſorderly houſe. 


Weſtmorland. T HE jurors for our lord the king upon their 
V oath preſent, that A. O. late of= 


day of in 


in their ſaid county, labourer, on the 
the year of the reign o/. and ai divers other times 
as well before as after, with force and arms at afore- 
ſaid, in the county aforeſaid, did keep and maintain, and yet 
doth keep and maintain, a certain common, ill- governed and ij- 
orderly houſe, and in the ſaid houſe, for his own lucre and gain, 
certain evil and ill-diſpeſed Perſons as well men as women, of 
evil name and fame, and of diſhoneſt converſation, to frequent 
and come together then, and the ſaid divers other times, there 
unlawfully and wilfully did cauſe and procure ; and the ſaid 
men and women, in the ſaid houſe, at unlawful times, as wel 
in the night as in the day, then and the ſaid other times, there it 
be and remain, drinking, tipling, whoring, and miſbehaving 
themſelves, unlawfully and wilfully did permit, and yet di 
permit, to the great damage and common nuſance of all the ful. 
Jets of our ſaid lord the king, and againſt the peace of our ſai 
lord the king, his crown and dignity. | 
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7 houſe, J. What tt is. 
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ad often III. How puniſhable. 


Was all 


d. Bar. 1. What it is. 
or being 


chli A Libel is a malicious defamation of any perſin, expreſſed 

either in printing or writing, ſigns or pictures, to aſperſe 
the reputation of one that is alive, or the memory of. one that is 
dad. Wood. b. 3. c. z. N 


iſe, A malicious defamation}, And the ſcandal which is ex- 

2 preſſed in a ſcoffing and ironical manner, is as properly a. 
upon their malicious defamation; as that which is expreſſed in direct 
of— terms; as where a perſon propoſes one to be imitated for 
— his courage, who is known to be a great ſtateſman, but 
other times no ſoldier; and another to be imitated for his learning; 
— ofort- who is known to be a great general, but no ſcholar ; and 
u, and yet the like ; Which kind of writing is as well underſtood to 
wed and di mean only to upbraid the parties with the want of theſe 
e and gain, qualities, as if it had directiy and expreſly done ſo. 1 
women, of Haw. 194. | 


to frequent 
imes, there 
d the ſaid 
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And from the ſame foundation it hath alſo been reſolved; 
that a defamatory writing, exprefling only one or two 
letters of a name, in ſuch a'manner, that from what. goes 
before and follows after, it muſt needs be underſtood to 
henify ſuch a particular perſon, in the plain, obvious; 


miſbehaving and natural conſtruction of the whole, and would be 
nd yet doth perfect nonſenſe if reſtrained to any other meaning, is as 
all the ſub- properly a libel, as if it had expreſſed the Whole name at 
F our ſaid large; for it brings the utmoſt contempt upon the law, 


to ſuffer its juſtice to be eluded by ſuch trifling evaſions: 
And it is a ridiculous abſurdity to ſay, that a writing 
which is underſtood by every the meaneſt capacity, 
ra ans; be underſtood" by a judge and jury. x 
aw. 104. | | id; ris ©, 
And it matters not whether the libel. be true, or whether 
| the party againſt whom it is made be of good or bad fame; 
[ for in a ſettled ſtate of government, the party grieved 
Tibt ost to complain, for any injury done to him, in the 
ordinary courſe of law, and not by any means to revenge 
| 2 2 | him- 


Libel- 


himſelf, either by the odious courſe of libelling, or other- 
wiſe, 5 Co. 125. But this is to be underſtood, when the 
proſecution is by information or indictment ; but in an 
action on the caſe, which is to repair the party in damages, 
the defendant may juſtify the truth of the facts, and ſhew 
that the plaintiff hath received no injury. 3 Blackft. c. 8, 
p. 126. | | 


Of any perſon] Where a writing inveighs againſt man- 
kind in general, or againſt a particular order of men, as for 
inſtanee, men of the gown, this is no libe] ; but it muſt 
deſcend to particulars and individuals to make it a libel, 
3 Salk. 224. : : 


Expreſſed either in printing or writing, ſigns or pictures] 
A libel ts either in writing, or without writing : In writing, 
when an epigram, rhyme, or other writing is publifhed to 
the contumely of another, by which his fame or dignity 
may be prejudiced : Without writing, may be by pictures, 
as to paint the party in any ſhameful and ignominious 
manner; or by figns, as to fix a gallows, or other re- 
proachful and ignominious figns at a man's doors. 5 C. 
125. 5 5 
| . 7 G. Mayor of Northampton's caſe. He ſent lord 
Halifax a licence to keep a publick houſe, which the court 
faid was a libel in the caſe of a perſon of his quality, and 
granted an information for it. Str. 422. 


Or the memory of one that is dead] For the os is the 
ſame, whether the perſon libelled be alive or dead. 5 CG. 
12850 | 5 


II. Who are puniſhable for it, | 


It is certain, that not only he who compoſes a libel, 
or procures another to compoſe; it, but alſo he who pub- 
liſhes, or procures another to publiſh it, are in danger of 
being puniſhed for it; and it is ſaid not to be material, 
whether he who diſperſes a libel know any thing of tie 
contents or effect of it or not; for nothing would be more 

_ eaſy, than to publiſh the moſt virulent papers with the 
greateſt ſecurity, if the concealing the purport of then 
from an illiterate publiſher, would make him ſafe in di- 
perſing them. x Haw. 195. gag? broth 5 

Alſo it hath been ſaid, that if he who hath either read 
libel himſelf, or hath heard it read by another, do alter 

wards maliciouſly read or repeat any part of it, in 
| pz 6 
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other - preſence of others, or lend or ſhew it to another, he is 
en the uilty of an unlawful publication of it. 1 Haw. 195. 
in an Alſo it hath been holden, that the copying of a libel ſha!} 
mages, be a concluſive evidence of the publication of it, unleſs 
d ſhew the party can prove, that he delivered it to a magiſtrate to 
As examine it. 1 Haw. 195. | : | 
And it hath been ruled, that the finding a libel on 
1 a bookſeller's ſhelf, is a publication of it by the book- 
ll ſeller; and that it is no excuſe to ſay, that the ſervant 
gs 1 took it into the ſhop without the maſter's knowledge; 
xy bel for the law preſumes the maſter to be acquainted with 
SITY what the ſervant does. S/. C. V. 1. p. 33. X. and Dodd, 
10 G. 
bictures] And it ſeems to be the better opinion, that he who firſt 
writing, writes a libel dictated by another, is thereby guilty of 
liſhed to making it, and conſequently puniſhable for the bare 
- dignity writing; for it was no libel, till it was reduced to wti- 
pictures, ting: For the eſſence of a libel conſiſteth in the writing 
minious of it; for if a man ſpeaks ſuch words, unleſs the words 
ther re- be put in writing, it is not a libel. 2 Salk, 419. 1 Haw. 
© 195. | 
lo it hath been reſolved, that the ſending of a letter 
ſent lord full of provoking language to another, without publiſhing 
the court it, is highly puniſhable, as maniſeſtly tending to a diſtur- 
lity, and bance of the peace. 1 Haw. 195. 
But it hath been reſolved, that he who barely reads a libel 
Te in the preſence of another, without knowing it before to 
DEE 0 be alibel, or who is only proved to have had a libel in his 
d. 5. cuſtody, ſhall not in reſpect of any ſuch act be adjudged 
the publiſher of it. But the having in one's cuſtody a 
written copy of a libel publickly known, is an evidence of 
the publication of it. 1 Haw. 196. | 
es 2 libel, t 1 . 
nga III. How min. 5 
danger of There ſeemeth to be no doubt, but that the offenders 
b material may be condemned to pay ſuch fine, and alſo to ſuffer ſuch 
ing of tic corporal puniſhment, as to the court in diſcretion ſhall » 
Id be * ſeem proper, according to the heinouſneſs of the crime, 
s with t and the circumſtances of the offender, 1 Haw. 196. 
RY And it hath been adjudged, that libels, as having a direct 
a 


and immediate tendency to a breach of the peace, are in- 
dictable before juſtices of the peace. 2 Haw. 40. by 


ither reads 1 . 2 
ither read On an indictment ſetting forth the offence, according to 


r, do * the tenor and to the ect following, it was agreed by the court, 
f it, * that to the e fect following had been naught, being vague and 
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Libel. 


ufdels words; for the court muſt judge of the words them- 
ſelves : But the words, according to the tenor, do correct 
the defect; for they import the very words themſelves, 
for the r of a thing is tne tranſcript and true copy of it, 


to which it. may be compared : And therefore of words 


ſpoken there can be no tenor, becauſe there is no written 


original. 2 Salk. 417. 3 Salk. 225. 


And it muſt be proved to be written or publiſhed, in 
the county laid in the indictment ; all matters of crime 


being local. Read. Lib. State Tr. V. 3- 774» 775 V. 4. 
6572. 


. for a libel, 


HE jurors for our lord the king upon their oath preſent 
that A. O. late of: in the county of 


— — 


gentleman, not having God 1750 bis eyes, but moved by the 


inſtigation of. the devil, and falſi ? and malicioufly contriving 
r 


and intending to bring our ſaid lord the king into hatred and 
infamy amongſt. his ſubjects, and to move ſedition amongſt the 
ſubjefts of our EY lord the king, did on the — day if 
in the Hear of the reign of ——-with 
force and arms, at aforeſaid, in the county afore- 
faid, falſly, ſeditioufly, and maliciouſtyj write and publiſh, 
and cauſe to be written and publiſhed, a certain falſe, ſedi- 
tious, and ſcandalous libel, intitled ———— In which ſaid 
libel are contained, among cher things, divers falſe, ſeattious, 
ſcandalous, and malicious matters according to the tenur 
following, to wit, And in another part of the ſam 


— 


libel are contained divers other falſe, ſeditious, ſeandalms, 


and malicious matters, according to the tenor following 
to the evil example of all athers in the like caſe offending, 
and againſ1 the peace of 0 our ſaid lord the king, his crown and 


dignity, 


Linen cloth. 


P. O R the duties on linen cloth printed or ſtained; ſc 


title Exciſe. 
For journeymen and other workmen imbezilling the 
qaterials 0 of the linen manufacture, ſee title ds Free” 
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Linen cloth. - 


1. Any perſon, native or foreigner, may without paying 


any thing, in any place, privileged or unprivileged, cor- trades in the linen 


porate or not corporate, ſet up and exerciſe the occupation 
of breaking, hickling, or dreſſing of hemp or flax; as alſo 
for making and whitening of thread ; as alſo of ſpinning, 
weaving, making, whitening, or bleaching any cloth 
made of hemp or flax only; as alſo the miſtery of making 
twine or nets for fiſhery, or of ſtoving of cordage ; as 
alſo the trade of. making tapeſtry hangings. 15 C. 2. c. 


. 


ſaid three years, ſhall (taking the oaths of allegiance 
and ſupremacy before two juſtices near unto their dwel- 
lings) enjoy all privileges as natural born ſubjects, 


. 2. Whereas certain evil diſpoſed perſons, by ſundry de- 


vices, ſtretch linen cloth both in length and breadth, and 
then with battledores or otherwiſe beat the ſame, caſting eloch. 4 


thereupon certain deceitful liquors mingled with chalk and 
other like things, whereby the cloth is made finer and 
thicker to the eye, but the threads are thereby looſened 
and made weak : If any perſon ſhall hereafter uſe the ſaid 
deceits, or do any other act with any linen cloth whereb 
it ſhall be made worſe, the ſaid cloth ſhall be forfeited, 
and the oftender puniſhed by one month's impriſonment at 
the leaſt, and pay ſuch fine as the juſtices ſhall aſſeſs. 1 El. 
& . ba | | 
Por the judges of aſſize, and juſtices of the peace or 
three of them (1 ©.) may hear and determine the ſame in 
their ſeſſions, by information, indictment, or upon the tra- 
verſe of any preſentment or indictment found before them, 


J. 2. . 


And if any perſon ſhall ſeize any ſuch deceitful linen 
cloth, he ſhall at the next ſeſſions, or before two juſtices 
() make due information of the offence and of the 
ſeizure, or elſe ſhall procure the offender to be indicted at 
the next ſeſſions, and ſhall alſo be bound by recognizance 
or obligation to purſue the ſame with effect, and to give 
eyidence, and to pay the moiety of what he ſhall recover, 
to the ſheriff or other accountant to the uſe of the king. 
And the other half ſhall go to the informer or proſecutor. 


And the juſtices before whom the offence ſhall be tried, 
ſhall certify the ſame by eſtreat into the exchequer yearly 
at Michaelmas as they do other eſtreats, and thereupon the 
barons may make proceſs for ſo much thereof as apper- 


39 | 
And all foreigners that king any the trades afore- 
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Linen cloth, | 


taineth to the king, in like manner as for other fines. 


J. 4. 
Defroying in the 3. By the 18 G. 2. c. 27. Every perfon who ſhall, by 


work ng, or 
tcaling linen 
cloth. 


day or night, feloniouſly ſteal any linen, fuſtain, calico, 
or cotton cloth; or cloth worked, woven, or made of any 
cotton or lizen yarn mixed ; or any thread, linen, or 
cotton yarn ; linen or cotton tape, incle, filleting, laces, 
or any other linen, fuſtian, or cotton goods, laid to be 
printed, whitened, bowked, bleached, or dried, to the 
value of 108. or ſhall knowingly buy or receive any ſuch 
wares ſtolen, ſhall be guilty of felony without benefit of 
clergy. | 

And by the 4 G. 3. c. 37. If any perſon ſhall, by day 
or night, break into any houſe, ſhop, cellar, vault, or 
other place or building, or by force enter into any houle, 
ſhop, cellar, or vault, or other place or building, with 
intent to ſteal, cut, or deſtroy any linen yarn, or any linen 
cloth, or any manufacture of linen yarn belonging to any 
manufactory, or the looms, tools, or implements uſed 
therein; or ſhall wilfully or malicioufly cut in pieces or 
deſtroy any ſuch goods, when expoſed either to bleach or 
dry ; he ſhall be guilty of felony without benefit of clergy, 


A. 


Aﬀixingcounter- 4. If any perſon ſhall cauſe any ſtamps to be affixed to 


feit ſtamps on 
nen cloth. 


any foreign linens imported, in imitation of the ſtamps put 
on Scotch or Iriſh linens; he ſhall forfeit 5 1. for each piece: 
Or if any perſon ſhall expoſe or pack up for ſale any 
foreign linens (knowing them to be ſo ſtamped} as the ma- 
nufacture of Scotland or Ireland; he ſhall forfeit the ſame, 
and alſo 51. for each piece. And if any perſon ſhall athx 
any count-rfeit ſtamp on any linen of the manufacture of 
Great Britain or Ireland, in order to-vend- the ſame as 
linens duly ſtamped; he ſhall forfeit 51. for each piece: 
And if any perſon ſhall expoſe or pack up for fale, any ſuch 
linens, knowing them to be ſo ſtamped ; he ſhall forfeit 
the ſame, and alſo 51. for each piece. 17 G. 2. c. 30. 
41. a | 
5 And one juſtice may convict the offender on the oath of 
one witneſs, and may grant his warrant for diſtreſs and ſale; 
and for want of ſufficient diftreſs, any juſtice, on proof 
thereof made on oath by the perſon executing the warrant, 
may commit him to go! for ſix months, unleſs it be paid 
ſooner ; Which penalty ſhall go to the informer, deducting 
28. in the pound to te paid to the conſtable who {hail 
execute the warrant. J. 2. : 
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Linen cloth. 


C. 2. c. 32. and 7 G. 3. c. 43. there are many reſtrictions 
relating to the imporiation of foreign cambricks and French 
lawns, which not falling under the cognizance of juſtices 
of the peace, are here omitted, Eo 5 

Concerning the wearing of the ſaid (foreign) cambricks 
or French lawns, it is enacted, that no perſon ſha!! wear 
any cambrick or French lawn, on pain of 51. to the infor- 
mer, on conviction by oath of one witneſs before one juſ- 
tice z who ſhall, on information on oath in fix days after 
the offence committed, ſummon the party, and on his ap- 


pearance or contempt proceed to examine the matter, and 


on due proof thereof made, either by confeſſion, or oath 
of one witneſs, hear and determine the ſame, and cauſe 
the penalty to be levied by diſtreſs. The party aggrieved 
may appeal to the next ſeſſions, giving ſix days notice, 
16S; 2. e, 6. 1 | | 
And if any perſon ſhall ſell or expoſe to ſale any cam- 
brick or French lawns, made or not made up (except for 
exportation); he ſhall forfeit 51. in like manner, 18 G. 2. 
. 30. J. 2. | | ; 
ut if the wearer ſhall, on oath before a juſtice, diſ- 
cover the ſeller ; he ſhall be diſcharged, and the ſeller 


only ſhall be liable. 18 G. 2. c. 36. /. 3. 21 C. 2. c. 26. 
2 


And where ſuch wearer ſhall be excuſed by diſcovering 
the vender, the penalty on the vender ſhall go to the 
perſon who informed againſt the wearer. 21 G. 2. c. 26. 
And any milliner or other perſon, who ſhall for hire 
make up any cambrick or French lawn for any wearing 
apparel, ſhall be liable to the penalties inflicted on the 
vender. 21 G. 2. g. 26. f. 5. . 

And where an offender is a feme covert, living with her 
huſband, the penalty ſhall be levied on the goods of the 
huſband. 21 G. 2. c. 26. /. 4. 1 | 5 

6. By the 4 G. 3. c. 37. and 7 G. 3. c. 43. there are 
divers regulations concerning the making and ſtamping 
cambricks and lawns made in England; and if any perſon 
ſhall forge and counterfeit ſuch ſtamp, he ſhall be guilty 
of felony without benefit of clergy. 23 


Ling. Burn ing of it. See Burning: 


London. 
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5. By the 18 G. 2. e. 36. and 21 G. 2. c. 26. and 32 Foreign cam - 


bricks and lawnz, 
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England. 
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Reforting to 
church on the 
lord's day, 


4 
Sports on the 
lord's day. 


London. 


HERE are many act of parliament relating to the 
city o London and other places within the bills of 
mortality, which being only local are not within the com- 
paſs of this work; and which would require a diſtinct vo- 


Jume of themſelves. Sir John Fielding, in bis“ Extract 


<« of the penal laws relating to the peace and good order 
of the city of London,” - hath collected theſe partly, 
amongſt other more general Jaws, for the inſtruction of ig- 
norant offenders, and admonition of the unwary. It would 


be a work of further ſervice to the metropolis, if ſome 


perſon would undertake a compleat collection and digeſt 
of all the laws relating to the cities of London and //}- 
minſter, and other places within the bills; out of which 
might be ſelected again, ſuch only as concern the office 
of a juſtice of the peace in particular. : 


Toꝛd's day. 


Ls LL perſons, not having a reaſonable excuſe, ſhall 
refort to their pariſh church or chapel (or to ſome 
congregation of religious worſhip allowed by the tolera- 
tion act) on every ſunday ; on pain of puniſhment by the 
cenſures of the church, or of forfeiting 18. to the poor 
for every, offence. 1 El. c. 2. , 14, 24. To be levied 
by the churchwardens by diſtreſs, by warrant of one 
Juſtice. 3 7. & 4. / 27, 28. | | 
2. King Fames the firſt, in 1618, publickly declared to 
his ſubjects, in what was called the book of ſports, theſe 
games following to be lauful, viz. dancing, archery, 
leaping, vaulting, maygames, whitſon ales, and morris 
dances ; and did command that no ſuch honeſt mirth or 
recreation ſhould be forbidden to his ſubjects on ſunday 
after evening ſeryice : But reftraining all recuſants from 
this liberty; and commanding each pariſh to uſe theſe 
recreations by itſelf; and prohibiting all unlawful games, 
bear baiting, bull baiting, interludes, and bowling by the 
meaner fort" Dalt. c. 46. 1 


After 


o the 
Is of 
com- 
Xt vo- 
xtract 
order 
artly, 
of ig- 
would 
ſome 
digeſt 
IWejt- 
which 
office 


s, theſe 
urchery, 
| morris 
nirth or 
| ſunday 
ats from 
ſe theſe 
[ games, 


8 by the 


After 


7 
Low's day. 

After which it was enacted by the ſtatute of the 1 C. 
c. 1. that there ſhall be no concourſe of people out of their 
gun pariſhes on the lord's day, for any ſport or paſtimes; 
nor any bear baiting, bull baiting, interludes, common 
plays, or other unlawful exerciſes and paſtimes uſed by 
any perſons within their own pariſhes ; on pain that every 
offender, being convicted within a month after the offence, 
before one juſtice on view, or confeſſion, or oath of one 


' witneſs, ſhall forfeit for every offence 3s. 4d. to the poor, 


to be levied by the conſtable and church wardens by di- 


. ſtreſs: In default of diſtreſs, the party to be ſet publickly | 


in the ſtocks for three hours. — 


3. By the 1 J. c. 22. No /hremaker ſhall ſhew, to the — 5 
intent to put to ſale, any ſhoes, boots, buſkins, ſtartops, "2.7 s 


he lord's 
ſlippers, or pantofles, upon the /znday ; on pain of 3s. 8 9 


a pair, and the value thereof: to be recovered at the aſſizes, 
ſeſſions, or leet; one third to the king, one third to him 
who ſhall ſue, and one third to the town or lord of the 
leet. /. 28, 46, 50. x 


And by the 3 C. c. 1. No carrier with any horſe or 


horſes, nor. waggonmen with any waggon or waggons, nor 
carmen with any cart or carts, nor wainmen with an 

wain or wains, nor drovers with any cattle, ſhall by them- 
ſelves, or any other, travel on the Jord's day, on pain of 
208. or if any butcher, by himſelf, or any other for him, 
with his privity and conſent, ſhall kill or ſell any victual 
on the lord's day, he ſhall forfeit 6s. 8 d. The conviction 
to be in ſix months before one juſtice, or mayor, on view, 
or conſeſſion, or oath of two witnefles ; to be levied by 
the conſtable or churchwarden, by diſtreſs ; or to be re- 
covered in any ceurt of record, in any city or town cor- 
porate, before the juſtices in ſeſſions; to be applied to 
the uſe of the poor, except that the juſtice may reward the 
informer or proſecutor with part of the forfeiture, not 


exceeding one third part, 
And by the 29 C. 2. c. 7. it is further enacted, that no 


drover, horſe courſer, waggoner, butcher, higler, or any of 


their ſervants, ſhall travel, or come to his inn or lodging 
on the lord3s day, on pain of 20s. and in general, that ne 


tradeſman, artificer, workman, labourer, or other perſon, ſhall 


do or exerciſe any worldly labour, buſineſs, or work of 
their ordinary callings on the lord's day ; (except works of 


neceſſity and charity; and except dreſſing of meat in fami- 


hes, and drefling and ſelling of meat in inns, or cooks 


mops, 


— 


Led's day, © 


ſhops, or victualling houſes, for ſuch as cannot other. 
Wiſe be provided; and by the 9 Anu. c. 23. /. 20. except 
licenſed hackney coachmen and chairmen within - the 
bills of mortality ;) on pain of every offender above 14 
years of age forfeiting 5 8. and alſo that no perſon ſhall 
publickly cry, ſteto forth, or expoſe to ſale, any wares, mer- 
chandizes, fruit, herbs, goods ur chattels whatſoever, on 
the lord's day, (except crying and ſelling of milk, before 
nine in the morning and aſter four in the afternoon; 
and except mackare], which may be ſold on ſundays, be- 
fore or after divine ſervice, by the 10 & 11 W. c. 24. . 
14.) ; on pain of forfeiting the fame; and alſo that no 
perſon ſhall uſe, employ, or travel on the Jord's day, with 
any boat, wherry, lighter, or barge (unleſs allowed by a 
Juſtice of peace, on extraordinary occaſion; and ex- 
cept 40 watermen who may ply on the Thames on fun- 
days betwixt Vauxhall and Limehouſe, by the 11 & 12 VV. 
c. 21. / 13.) on pain of 5s. and if any perſon offending 
in any of the premiſſes, ſhall be thereof convicted in ten 
days after the offence, before one juſtice, on view, or 
confeſſion, or oath of one witnels, the juſtice ſhall give 
_ warrant to 1 or churchwardens, to ſeize the 
goods cried, ſhewed forth, or put to ſale, and to ſell the 
ſame; and to levy the other forfeitures by diſtreſs; to 
the uſe of the poor, except that the juſtice may out of 
the ſame reward the informer with any ſum not exceeding 
one third part. And for want of diſtreſs, the offender 
Mall be ſer publickly in the ſtocks for two hours. 

By the 2 G. 3. c. 15. Fih carriages ſhall be allowed to 
paſs on ſundays and holidays, whether laden or returning 
empty. /. 7. | 
E. 32 G. 2. K. and Cox. An information was moved 
for againſt a juſtice of the peace, for refuſing to receive an 
information againſt a baker, for exerciſing his trade on 2 
ſunday, contrary to the aforeſaid ſtatute of the 29 C. 2. 
c. 7. On ſhewing cauſe, it appeared, that the charge 
againſt the baker was, not for baking bread, but for ba- 
king puddings, and pies, and other ſuch things for dinner. 
And the court were of opinion, that this was not an of- 
fence within the act; but falls within the exception of 
works of neceſſity and charity, and within the equity of 
the proviſo as being a cook's ſhop ; there being the ſame 
reaſon that the baker ſhould bake for others, as that-a cook 
ſhould roaft and boil for them: And it is better that one 
baker and his men ſhould ſtay at home, than many fa- 
milies and ſervants, And the rule to ſhew cauſe was diſ- 
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Lod's day. 


4. By the 10 G. 3. c. 19. If any perſon ſhall, on a Ki 
ſunday, take, kill, or deſtroy, or uſe any gun, dog, 9? 
ſnare, net, or other engine for taking, killing or deftroy- 
ing, any hare, pheaſant, partridge, moor game, heath 
game, or grouſe ; he ſhall, on conviction- on the oath of 
one witneſs before one juſtice, forfeit not exceeding 30l, 
nor leſs than 20; and if not forthwith paid, the juſtice 
ſhall levy the ſame by diſtreſs ; half to the informer, and 
half to the poor: And if no ſufficient diſtreſs can be had, 
the juſtice ſhall commit the offender to the common gaol 
or houſe of correction for any time not exceeding ſix ca- 
lendar months, nor leſs than three: As is ſet forth more 
particularly under the title Game. | | 

5. No perſon upon the lord's day, ſhall ſerve or exe- g. 


LOU 


ling game 
the locd's 


day. 


rving procefs 


cute any writ, proceſs, warrant, order, judgment, or de- on che lord's day. 


cree (except in caſes of treaſon, felony, or breach of the 
peace), but the ſervice thereof ſhall be void; and the per- 
ſon ſerving the ſame ſhall be as liable to anſwer damages 
to the party grieved, as if he had done the ſame without 
any writ, proceſs, warrant, order, judgment, or decree. 
20 Go, $i Yo Io Ob + | ; 9 5 

But this doth not extend to eccleſiaſtical proceſs, as ci- 
tations, or excommunications.  Grbſ. 271. 

A juſtice iſſued a warrant to the conſtable, to make a 
perſon find ſureties for his good behaviour : the conſtable 
executed the warrant on a ſunday, and he was juftified by 


the court; who reſolved, that a warrant for the good be- 


haviour is a warrant for the peace, and more; and that 
this ſtatute is to be favourably interpreted for the peacc. 
Raym. 250. | 


6. No hundred ſhall be anſwerable for any robbery on Robbery on the 
the lord's day : Nevertheleſs the inhabitants ſhall make e 


hue and cry after the offenders, on pain of forfeiting to 
the king as much money as might have been recovered 
by the party robbed againſt the hundred, if he had been 
robbed on any other day. 29 C. 2. c. 7. . 5. 


Warrant 


4 


Lozd's day. 


Warrant on the 3 C. c. 1. and 29 C. 2. c. 7. to levy 

208. on a carrier for travelling on the lord's day; 

which ſame will do, mutatis mutandis, for the 
other penalties under this title. - 


T Io the conſtable of —— in the ſaid 
Weſtmorland. ö county, and to the churchwardens of 
| the pariſh of in the ſaid county, 


LORAS MUCH as A. O. ff in the county 
of carrier, is duly convicted before me J. P. 
eſquire, one of his majeſly's juſtices aſſigned to keep the peace in 
the ſaid county, and alſo to hear and determine divers felonies, 
treſpaſſes, and other miſdemeanors in the ſaid county committed, 
for that he the ſaid A. O. on the day of — in 
the year of the reign of — being the lord's day, 
commonly called ſunday, with his horſes into and through the 
faid pariſh of did travel, contrary to the ſtatutes in that 
caſe made and provided; whereby" he hath forfeited the ſum of 
20 8. of lawful money of England; theſe are therefore to com- 
mand you forthwith to levy the ſaid ſum of 20 8. by diſtrain- 
ing the goods and chattels of bim the ſaid A. O. And if 
within the ſpace of ,[ five] days next after ſuch diſtreſs by you 
taken, the ſaid ſum ſhall not be paid, together with the rea- 
ſonable charges of taking and keeping the ſame, that then you 
do fell the ſaid goods and chattels ſo by you diftraintd, and out 
of the money ariſing by ſach ſale, that you do pay the ſum of 
68. 8 d. part of the ſaid ſum of 20 8. to A. I. of 
yeaman, - wha informed me of the ſaid offence, a that you ſet 
the remaining. ſum of 13. 4 d. employed to the uſe of the poor 
of -your ſaid pariſh of returning to him the ſaid A. O. 
the overplus upon demand, the reaſonable charges of taking, 
keeping, and ſelling the ſaid difireſs, being firft deducted. 
And you are to certify to me, with the return of this precept, 
what your ſhall have done in the execution hah Herein fail 
you not, Given under my hand and ſeal at in the ſaid 
county, the — day of . 
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Lotteries. See Gaming. 
Low wines. See Exciſe. 
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Una- 


um compos before conviction, he ſhall not be arraigned; eb“ before 
criminal, who at his trial in appearance is a lunatick, be ther he is non 


office, to be returned by the ſheriff ; and if it be found by 


ther take the oath in that caſe required, nor wage battle. b. an approver. 1 
3 Infl, 129. a 1 


Lunaticks. 


V O'N campos mentis is of four kinds; 
Firſt, Ideots; who are of non ſane memory from Who. 
their nativity, by a perpetual infirmity. | 

decondly, Thoſe that loſe their. memory and under- 
ſtanding by the viſitation of God, as by ſickneſs, or other 


accident. a 


Thirdly, Lunaticks; who have ſometimes their under- 
ſtanding, and ſometimes not. | 
Fourthly, Drunkards; who by their own vicious act 


for a time deprive themſelves of their memory and under- 


ſtanding. 1 nfl. 247. | 1 

2. He who incites a madman to do a murder, or other Inciting him to 1 

crime, is a principal offender, and as much puniſhable as commit a crime, ³ 
1 


if he had done it himſelf. 1 Haw. 2. : | a 
3. But ideots and Junaticks, who are under a natural Not puniſhable 
diſability of diſtinguiſhing between good and evil, are _> criminal of- 
not puniſhable by any criminal proſecution. 1 Haw. 2. 
Yet drunkards ſhall have no privilege by their want of 
ſound mind ; but ſhall have the ſame judgment as if they 
were in their right ſenſes. 1 It. 247. 1 Haw. 2. 
1 H. H. 32. | 4 | 
4. But if a perſon, who wants diſcretion, commit a Puniſh»ble for 
treſpaſs againſt the perſon or poſſeſſion of another; he ©! offences. 
ſhall be compelled in a civil action to give ſatisfaction for 
the damage. 1 Haw, 2, ad 
5. If one who hath committed a capital offence become Becoming non 


. z rial. 
and if after conviction, he ſhall not be N 1 
Pl, 10. 1 Haw. FE 


6, By the common law, if it be doubtful whether a How tried whe- 


ſuch in truth or not, it ſhall be tried by an inqueſt of res. 


them, that the party only feigns himſelf mad, and he 
ſtill refuſe to anſwer, he ſhall be dealt with as one that 
ſtands mute. 1 Haw. 2. | 85 . | 
7- An ideot cannot bring an appeal. 1 Haw. 162. Whether he may 


8. Ne 7 ENT . bring an appeal. 
either can he be an approver ; becauſe he can nei- nbcher b. 55 


4 


4 | . 


TI2 


Friends re- 


Lunaticks, 


. Any perſon may juſtify confining and beating his 


ſtraining him. ind being mad, in ſuch manner as is proper in ſuch cir. 


Overſeers re- 


training him, 


cumſtances. 1 Haw. 130. 
10. By the 17 G. 2. c. 5. it is ned, that e 


there are ſometimes perſons, who by lunacy, or otherwiſe, 


are furiouſly mad, or are ſo far diſordered in their ſenſes 
that they may be dangerous to be permitted to go abroad, 
it ſhall therefore be lawful for two or more juſtices re 
ſuch lunatick or mad perſon ſhall be found, by warrant 
direted*to the conſtables, churchwardens,' and overſeerg 
of the place, or ſome of them, to cauſe ſuch perſon to 
be apprehended, and kept ſafely locked up in ſome ſecure 
place, within the county or precinct, as ſuch juſtices ſha]] 
under their hands and ſeals direct and appoint, and (if 
ſuch juſtices find it neceſſary) to be there chained, if the 


ſettlement of ſuch perſon ſhall be within ſuch county or 


recinct. 

And if ſuch ſettlement ſhall not be there, then ſuch 
perſon ſhall be ſent to his ſettlement by a vagrant paſs 
(mutatis mutandis) ; and ſhall be locked up or chained by 
warrant of two juſtices of the county or precinct, to which 
ſuch perſon is ſo ſent, in manner aforeſaid; 

And the reaſonable charges of reinoving, and of keep- 
ing, maintaining, and curing ſuch perſon,. during ſuch 
reſtraint (which ſhal! be during ſuch time only as ſuch 
lunacy or madneſs ſhall continue), ſhall be ſatisfied and 
paid (ſuch charges being firſt proved upon oath) by order 
of two juſtices, directing the churchwardens or overſeers, 


where any goods, chattels, lands or tenements of ſuch 
perſon ſhall be, to ſeize and ſell ſo much of the goods 


and chattels, or receive ſo much of the annual rents of 
the lands, as is neceſſary to pay the ſame; and to account 
for what is ſo ſeized, ſold, or received, to the next quarter 
ſeſſions: But if ſuch perſon hath not an eſtate to ſatisfy 


the ſame, over and above what ſhall be ſufficient to main- 


tain his family, then ſuch charges mall be paid by the 


pariſh, town, or place, to which ſuch perſon belongs, by 


order of two juſtices, directed to the churchwardens or 


 overſeers for that purpoſe. / 20. 


Provided that any perſon aggrieved by any act of ſuch 
Juſtices out of ſeſſions, may appeal to the next ſeſſions, 
giving reaſonable notice; whoſe order therein ſhall be fi- 
nal. , 26. 

But nothing haven ſhall reſtrain or bridge the power 
of the king, or lord chancellor; nor ſhall reſtrain or pre- 
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Wunaticks. 113 
vent any friend from taking den under their own care 
and protection. / 8 
11. The king is the n cuardian of ideots arr lu- King the guar- 
maticks. 17 Ed. 2. fl. 1. c. 90, 10. en enen 
12. A perſon of non fane memory ſhall not eld his Whether he may 
own act, by realgn of this defect; but his heir or executor 5 
may. 40 0, Bederty's caſe. 5 
13. If an idedt takes 4 wife, they are huſband and wife PT ee, 
in law; and their iſſue legitimate; for he is allowed to be © ate. 1 
capable of conſenting to marriage. 1 Sid. 112122 
But by the 15 C. 2. c. 30. Lunaticks found ſo by i in- 
quiſition by-oommiltion under the great ſeal; or any luna- 
tick or perſon under a phrenzy, whoſe perſon and eſtate is 
veſted in truſtees by act of Parliament, if they marry be- 
fore they are declared of found mind by the lord chancellor, 
or the truſtees or major part of them e every 
ſuch marriage ſhall be void. 
14. A lunatick may fürchder-a leaſe in the court of In what manner 
nancery or exchequer, in order to renew the 2 292 . 
0 2. 3 rend er of leaſes. 
Alſo, by difectlen of 158 lord chancellor, he boy ac- | 
cept a ſurrender” of ſuch leale, and execute a NEW one. 
I 0 oy RR? = 2 40 
15. To mikea wil! „ it is not turktiebt that the teftator Whether he may 
have memory -to'atiſwet to familiar and uſual queſtions, make a will, 
but he ought. to hive a diſpoſing memory, ſo as to de able 
to make a diſpoſition of his eſtate, with entirfnstiNg and 
en 4 Mt IS. 


Madder. 
To any Leif ſhall ſteal and take away, or wilfully and 
.malicioufly pull up or deſttoy any madder roots; and 
ſhall be convicted thereof before one juſtice, by confeſ- 
fon or oath, of one witneſs ; he ſhall, for the firſt offence, 
pay to the owner ſuch CatisfaQtion for damages and in ſuch, 
time as the juſtice ſhall appoint, and moreover ſhall | pay 
down upon. the conviction to the overſeer for the uſe of 


Vor. T a the 


-  Padder. | 


the poor ſuch ſum not exceeding 108. as to the juſtice ſhall 
ſeem meet ; and if he ſhall not make ſuch recompence, and 
alſo pay ſuch ſum to the uſe of the poor, the ſaid juſtice 
mall commit him to the houſe of correction for any ſpace 
not exceeding one month, or may order him to be whip. 
ped by the conſtable or other officer, as to the ſaid juſtice 
ſhall ſeem meet: and for the ſecond offence, ſhall by ſuch 
Juſtice be committed to the houſe of correction for three 


months. Proſecution to be commenced within thirty 
days. 31 C. 2. c. 35. J 55 6. 
Madmen. See Lunaticks. 


Maim. 


1. M*; M is ſuch a hurt of any part of a man's body, 
whereby he is rendred leſs able in fighting, either 
to defend himſelf, or annoy his adverſary, 1 Haw. 111, 
2. For the members of every ſubject are under the ſafe- 
guard and protection of the Jaw, to the end a man may 
ſerve his king and country, when occaſion ſhall be offered: 
and therefore a perſon who maims himſelf, that he may 
have the more colour to beg, may be indicted and fined, 
I Tit. 127. . 
And by the like reaſon, a perſon who diſables himſelf, 
that he may not be impreſſed for a ſoldier. 
3- The cutting off, or diſabling, or weakening a man's 
hand or fin 


D 


caſtrating him, are ſaid to be maims, but the cutting off 


his ear, or noſe, were not eſteemed maims at the common 
lac, becauſe they do not weaken but only disfigure him, 
1 Haw. 111, 112. 5 


4. It is ſaid, that anciently caſtration was puniſhed 


with death; and other maims with the loſs of member for 
member: but afterwards no maim was puniſhed in any 
caſe with the loſs of life or member, but only with fine 
and imprifonment. 1 Haw. 112. 
But now by the 22 & 23 C. 2. c. 1. (which is called 


the Coventry act, becauſe it was made on the occaſion of 


Sir John Coventry's being aſſaulted in the ſtreet, and his 
noſe ſlit) If any perſon, on purpoſe, and of malice fore- 


thought, 


ger, or ſtriking out his eye, or foretooth, or | 
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thought, 


deim. 
thought, and by laying in wait, ſhall unlawfully cut out 
or diſable the tongue, put out an eye, ſlit the noſe, cut 


off a noſe or lip, or cut off or diſable any limb or mem« 
ber of any ſubject, with intention in ſo doing to maim or 


disfigure bim; the perſon ſo offending, his counſellors, 
aiders, and abettors (knowing of and privy to the offence) 


ſhall be guilty of felony without benefit of clergy ; but 
not to work corruption of blood. 1 5 
5. If a man attack another with intent to murder him, 
and he does not murder, but only maim him; the offence 
js nevertheleſs within this ſtatute, 1 Haw. 112. 
The caſe was, one Mr. Cote a gentleman of Suffolt, and 


one Moodburn a labourer, were indicted, in 1722, Coke for 


hiring and abetting Woodburn, and Woodburn for the actual 


fact of ſlitting the noſe of Mr. Criſpe. The murder of 


Criſpe was intended, and he was left for dead, being ter- 
tibly hacked and disfigured with a hedge bill; but he 
recovered, Now the bare intent to murder is no felony : 
but to disfigure, with an intent to disfigure, is made ſa 
by this ſtatute; on which they were therefore indicted, 
And Cote reſted his defence upon this point, that the aſ- 
fault was not committed with an intent to disfigure, but 
with an intent to murder, and therefore not within the 
ſtatute. But the court held, that if a man attacks ano- 


In ſuch attack happens not to kill, but only to disfigure 
bim; he may be indicted on this ſtatute; and it ſhall 
be left to the jury whether it was not a deſign to mur- 
ler by disfiguring, and canſequently a malicious intent 
0 disfigure as well as to murder. Accordingly the jury 
Irder to effect their princpal intent to murder. And 
bey were both condemned and executed, 
5. P. 207. , | ; 
b. If the maim comes not within any of the deſcriptions 


hay be puniſhed by fine and imprifenment : Or an appeal 
2y be brought for it at the common law; in which the 


rally ſucceeded into the place of appeals in ſmaller of- 
nces not capital. 2 Haw. 157—160. | > 
7. It doth not ſeem, that in maiming there may be ac- 
ſſaries after the fact. 2 Haw. 311. | 


H 2 | Fog 


ther to murder him with ſuch an inſtrument as a hedga 
bill, which cannot but indanger the disfiguring him; and 


bund them guilty of ſuch previous intent to disfhgure, in 


4 Black. 0. : : 
the act, yet it is indiftable at the common law, and 


ty injured ſhall recover his damages: or he may bring 
action of treſpaſs ; which kind of action hath now ge- 


Maim 


For maiming of cattle, ſee auge Cattle | 1 
eee Maingrize. . 8 See Vall. 
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1 Of maintenance in general. 
II. Of champerty in particular. 
III. Of e in En 


J. of maintenance in general. P 


Concerning which 1 will ſhow, ol | 8 0 £1 
. bat it is. e e : 

ii. How puniſhable 25 the common u . 
iii, How eee N ; | el t 
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Fro i bes it is. 


y b 


1. Maintenance 6 nanu tener) is an » unlawful taking in 


hand or upholding. of 
hindrance 0; 
2. And it is twofold ; 


5 or ſides, to the diſturbance or 
1 Haw, 249. | 


One i in the country; - as where one alffts another in 10 


pretenſi ons to certain lands, by taking or holding the pol- 


ſeſſion of them for him by force or ſubtilty; or where ons 


ſtirs up quarrels, and ſuits in the country, in relation t0 
matters wherein he is no way concerned: And this kind 
of maintenance is, "puniſhable at the king's ſuit by fur 
and impriſonment, whether the matter in diſpute any Way 
depended in plea. or not; but it is laid not to be action- 
able. 1 Haw, 249. 
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Maintenance. 
Angther ants outs of. juſtice ; 5 where e, one off iouſly i in- 
termeddles in a ſuit depending in any ſuch court, which no 


way belongs to him, by affiſting either party with money 
cr otherwiſe, in the W or defence of any ſuch 


ſuit. 1 Haw. 249, 75 
3. Of this ſecond End if maintentance, thers are three 
pecte 88.3 13 Wo, „ "4 *A »4 


Firſt where dire ihaintains ahother, without aby con- 
tract to have part of the thing. in Tut; "which generally 
goes under the, common, name 'of e A: 2 

S:condly 15 Where one, maintains 8 one ide to haue part 
of tae thing 1 in Tvit ; which is called champerty.” ; 

Thirdly, where. oh Taboutetiy a“ Jurys which is called 
empracery, 1 Haw. 249. | | 

4. But it | ſeemeth to,be agreed, that wherever any per- 
ſons claim a common interel in the fame thing, as in a 


may. maintain one another i in A fair relating to the ſame, 
;. 5. Alſo, that Nie is any way of Ein or. affinity to 
the party, may counſel and aſſiſt him, but that he cannot 
jultily, the laying out any of his awn money in the cauſe 
unlels he be either n or fon, . or heir apparent, ES 
Hau. 252. : 

6. Alfo, that any one in charity may La pful) give W 


ney to a ag tang, tc to "Enable kim by Carty « on his Tuit, 


I a> Ad 44a ” 
1 81 V. 5 N A" * & A * A Ids 82 Nr \ . 4 4 o * 


; 12 
nf; _— oppor 2 common 2 WJ 1 
Ju?! en N 03 1e 228 4 15 £ 1 £463 no 


7 


"rl 1 N bot is alſo- Stun 4, and fi by 
þ Mole, * — 50 ets 8 A * anifeſt 


bann at the ſuit of the party, grieved , wherein 4 
all render ſuch damages as fhal! be anſwerable to the 
Jory” done konte plintiff, but alle tpüt they may be 
ndicted as offenders àgüinſt fubhek juſtite; and adjudged 
bereußoh te felt fine and impriſomhenws ſhall be ngfec- 
ble to the circumſtanee & ef the oſſence. Allo it ſeemetin; 
hat a court of record may commit a man for an act of 

H 3 | maintenance 
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lords ball ordain ; if he 1s a leſſer officer, he ſhall fi 5 * 
[ 


maintenance. 1 Haw. 256. 
| T hald plea] It hath been holden that in ah information 


- Maintenance. 


maintenance done in the face of the court, 2 In}l. 211. 


ni. How by ftatute. 
1. By the 1 Ed. 3. ſt. 2. c. 14. No perſon ſpall tak 


upon him to maintain quarrels, nor parties in the country, to th 


Alſturbance of the common law, 


2. And by the 20 Ed. 3. c. 4. None ſhall take in hand 


them nor by other, for gift, promiſe, amity, favour, doit, 

fear? nor other cauſe, in diflurbance of lau, and hindrance if 

right. | : | „ 
3. And by the 1 R. 2. c. 4. None ſball take or ſuſan 


; 7 — other than their own, nor the ſame maintain, jj 


any quarrel by maintenance in the country, nor elſewhere, a 


pain, F he is a great officer, as the king by advice uf ile 


office, and be impriſoned and ranſomed at the king's will; and 


all other perſons, on pain of impriſonment, and ranſom at th 


king's will, 5 | 8 3 

4. And by the 32 H. 8. c. 9. No perſon ſtall unlauful) 
maintain, or procure any unlawful maintenance, in any aflin, 
demand, or camplæint, in any court having power to hold plu 
of lards ; nor ſball unlawfully retain any perfon for maint- 
"nance of any plea, io the diflurbance or hindrance of juſice; 
on pain of 10 l. half to the ki g, and half to him that ſhall ſit 
within one year, 


Unlawfully maintain] It ſeemeth that in an information 
on this ſtatute, it is not ſufficient to ſay, that the defen- 
dant maintained the party, without adding that he did it 


| unlawfully. 1 Haw. 25b. 4 Hi 9 


Having power to hold plea of lands) It is faid to have bett 
adjudged, that maintenance of a' ſuit in a ſpiritual court, 
is neither within this nor any other ſtatute concerning 


on this ſtatute, ĩt is neceſſary to ſhew, that a plea was de- 
pending; and therefore that it is not ſufficient to ſay thit 
@ bill was exhibited, 1 How, 256. | 
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© Maintenance. 


Infl. 212, 
II. Of champerty in particular. 


1 Wk itin | 
ii, How puniſhable by the common law. 


ſhall take DOT ® 
utry, to the ii, How by flatute. 

ke in hand | ' gr 

intain, bj Wb What it is. 

pur, doubt, | | 
1ndrance if Champerty (from campi parte) is the unlawful mainte- 


Mp: nance of a ſuit, in conſideration of ſome bargain to have part 
or ſuſtain of the lands or thing in diſpute, or part of the gains. 1 Haw. 


ſewhere, un 156, 33 Ed. 1. £. 2. | * 

tvice of ile Every champerty is maintenance, but every mainte- 
[ Jorfel br nance is not champerty ; for champerty is but a ſpecies of 
5 will ; and maintenance which is the genus. 2 Inſt, 208. * 
nſom at th | 


1 unlawful ii. How puniſhable by the common law. 
1 any afiun, | 
to hold plu 
for mann 
7 of Juſtict; 
that ſhall ſut 


Champerty was an offence at the common law, and as 
ſuch is puniſhable in like manner as hath been expreſſed 
in treating of maintenance in general. 2 Ig. 208, 


information l ti, How by Ratute. 
the defen- 


bar be den . By the 3 Ed. e. 25. No officer of the king, by vine 


ſelf, nor by other, ſhall maintain pleas, ſuits, or other matters. 
banging in the king's courts, for lands, tenements, or other- 


o have been things for to have part or profit thereof, by covenant made be- 
ritual court, Wh tween them; and he that doth ſhall be puniſhed at the king's 


pleaſure, . 


By covenant made] That is, by agreement either by word 
or writing; for albeit in the common ſenſe, a covenant. 
is taken for an agreement by writing, yet in a larger ſenſe 
it is taken. (as it. is here) for an agreement by writing or 
dy word. 2 l 2096 %/%/ę 1 uit: 0 14 0 
| 2. And by the 28 Ed. x. c. 11. No perſon ꝛbbatſoever, 

for to have part of the thing in plea, fhall take upon him the 

buſineſs that is in ſuit, nor ſhall any upon ſuch covenant give 

up his right to another; on you that the taker ſhall forfeit 
. | 4 7 


concerning 


information 
plea was de- 
t to ſay tha 


II. 0 


to the king the 2 ” pi + 5 j*$ Forth ks 62 ſacß 
maintenance. But no perfon ſhall be prohibited herely to have 
counſel of pleaders, or of men eee in the law, * their fee; 
or of bis parents and next Flond. nee I 


3. And by the 33 Ed. 1. ſt. 3. 5 perſon who Hall tale | 


fer maintenance, or the like bargain, any ſuit or plea again 
another; he, and alſo.t, 7 757 Herne, ſhall be unpri- 
foned three years, and ma fine at the Rings leafe ure. | 
4. And by the 1 R. 2. c. 9. RE en tent of lands, or 
gift of goods, for maintenance, ſhall be void, and the perſon 
* Heiſed ſhall recover the lands Gang the firſt diſſei ſors, with 
anuble damages, without' having a n to uch aliena- 
tions. 


"Shall, ba. „ avid] But it is N that. it, © Gall Le he void 
with regard to him that. ath right, and not between the 
feoffor and feoffee. 1 IH. 369. 0 
F. And by tne 31 El. (TP The * of Sender 
may. le . in * ee. at the Ne. 5 the [ohio 
4. 8 i 4-5 #4 £4046 4 
III. Of embracery, er. 
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111. Hot by atute. 
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1. It ſeems 3 that any attempt whatſoever to ar, 
or Influence, or inſirud a jury, or any way to "incline them to be 
more favourable to the one fide than to the e other, "by money, pro- 
miſe Sy letters, threats, or Letſugſons, is 4 proper act of en- 


| bracery,. whether: the juror on whom ſuch attempt is made 


give any verdict or n t, © or whether the verdict given be 
true or falſe. 1 Haw. 259. 

2. And the law ſo far abhors all corruption of this kind, 
that it prohibits everything which has the leaſt tendency 


to itz what ſpecious pgetence ſoever it may be covered 


wich, and'ethereforer ir ill not ſuffer a mere ſtranger ſo 


much as to labour a juror to appear and * aecording 0 


* 


his conſcience f RA. 


3. But any perſdn ae may puff iny — <a act of, 


maintenance, may ſafgly labour a juror to appear and give 
a verdict according to tas conſcience ; ; but no one what- 
4 ſoever 
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ſoever can juſtify the e a juror not to e, 1 
Hao. 260. 
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ii. How 0 9 "7-7 law. 
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Tut H E; jurors for our 14 50 Fran upon — — * e 

that A. O. late of ——— in the county afor eſaid, 
Jeman, ow "the += day! gf mn iber ear of 
the reign of of -— i pre and arms t aforeſaid, 
in the county aforeſqid, 74 unjuſtly and unlawfully maintain 
and uphold a certain uit, tohich tas then depending in the 
court of our faid lord the king, before the king himjelf, between 
A. P. plaintiff, and A. D. defendant in a plea. of debt, on 
the bebalf of the faid A. P. againſt the ſaid A. D. contrary to 
the form of the flatute in * caſe 4227 and provided, and to 
the manifeſt hindrance and uU 128 of juſtice, and in con- 
tempt of our ſaid lord the king, and to the great damage of the 
ſad . D, and eat deu aur ſaid lord the, gh 4 
f ch > . | 1 n It; 1 70 Ant 
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Marriage. 


B matrimony in any other place than a church or pub. 
Uck chapel” (unleſs by ſpecial: licence from the archbiſhop 
of Canterbury ;) or without publication of bans, or licence, 
in a church or chapel ; he ſhall (on proſecution in 3 years) 
be adjudged guilty of felony, and tranſported for 14 years; 
and the marriage ſhall be void. //. 8, 9. But not to ex- 
tend to Scotland, nor to the marriages of quakers, or jews, 
ID 5 2 18. "F* 1 : | | 
. 120 if any perſon ſhall knowingly and Dan inſert, 
or cauſe to be inſerted, in the regiſter book, any falſe entry 
of any matter or thing relating to any marriage; or falſly 


make, alter, forge, or counterfeit, any ſuch entry in the 


regiſter, or any marriage licence, or cauſe the ſame to be 
done; or aſſent thereunto, or utter as true any ſuch falſified 
regiſter or copy thereof, or any ſuch forged licence; he 
' ſhall be guilty of felony, without benefit of clergy. / 16. 


For other matters relating to this title, ſee Women 
and. Polygamy. x Fr . ec 


Maſter. See Servant, Apprentice. 


Militia, | 


Y the 2 G. 3. c. 20. all former acts relating to the 
raiſing of the militia are repealed, except in ſuch 
caſes as are therein ſpecially directed to be ſubject to the 
proviſions of the ſaid former acts or any of them. /. 144 
W hich ſpecial directions relate only to certain particular 


places therein mentioned, and not to the militia within any 


of the counties at large: ſo that as to the general forming 

and regulating of the militia throughout the kingdom, the 

old militia acts ſeem to ftand at preſent wholly repealed, 

and are only in force in ſome reſpects (as will appear) with 
yy regal 


the 26 G. 2. c. 33. If any perſon ſhall ſolemnize 


F 


hy 


1 


* 


emnize 
IT pub- 
a biſhop 
icence, 
years) 
years; 
to ex- 
Ir Jews. 


inſert, 
e entry 
or falſly 
y in the 
1e to be 
falſified 
ice; he 


7. ſe 16. 
Uomen 


g to the 
in ſuch 
& to the 


fe 144 
particular 


ithin any _ 


| forming 
dom, the 
repealed 
car) with 


| regard 


Militia. 


regard to the . of London, the tower hamlets, and the 


cinque ports. evertheleſs as the militia within theſe 
places ſpecified doth make up a moſt conſiderable and ne- 
ceſſary part of the whole militia of the kingdom; it is 


judged requiſite to inſert firſt of all the ancient militia 
las as they ſtood before, and then to inſert the new mili- 


tia laws as they ſtand upon this preſent act, and ner acts 
e ee | 


(old Militia, 


L Of the appointing lieutenants and any lieu- 
tenants. | 
II. Conſtituting 1 1 
III. Perſons chargeable to find ſoldiers.” 
V. Inliſting. 4160 | IT 
V. Muſtering, training, and leading: OPS 


VI. Trophy money; for ammunition, corriags and 


other neceſſaries. 
VII. Power to ſearch for arms. 
VIII. Conſtables to be affifting. 
IX. Puniſhment for deſertion or diſobedience, 
X. Puniſhment for zmbezilling horſe or Lari. 
XI. Officers pay. 


XII. Soldiers pay. 


AIII. Penalties 15 recoverable 
AV. Double coſts, - *, 


I. lf; the appointing Hieutenants and 2 hi eute- 


The ws may iſſue b to tuch e as he 
ſhall think fit, to be lieutenants for the ſeveral counties, 
cities, and places. 13 & 14 C. 2. c. 3. ſ. 2. 

Which lieutenants ſhall preſent to his majeſty the names 
of ſuch perſons as they ſhall think fit, to be deputy lieu- 


tenants; and upon his majeſty's approbation of them, ſhall 


give them hg accordingly: always underſtood, 


that 


; I23 


(OW);Mijitia. 


„that the king... haye, power, to direct and, order otherwiſe; 
and accordingly: at. hig pleaſure. may point and eommiſe 
 Lionate of. diſplace fuch officers. id. 3 

And the {aid deputy lieutepaats; ſhall: hoy (wok. anders 

4 25 they hall receive from the heutgnan's, : ide 13. 

But no peer ſhall be. capable of acting as lieutenant or 
. deputy. lieutenant, unleſs he fhall.firſt before ſix of the pri- 
vy council, or ſuch others as ſhall be authorized by the 
king, take the oaths of allegiance and ſupremacy. 14, 
J. 18. 1 WW. ſefſi x. c. S. f. 11. 

And no perfon under the degree of a peer, mall be ci- 
pable of acting as lieutenant or deputy lieutenant, unleſs 
he ſhall firſt take the, ſaid-oaths;; which oaths, any one 
juſtice, of the county or place, may adminiſter to ſuch 
lieutenant as is not a peer; and the ſaid lieutenant, or any 
one ſuch juſtice, may adminiſter the fame to the deputy 
lieutenants not being Prey. > So 9 85 rens 3 19. 


Ne * 


Il. Conſtituting 3 infertor 0 Feers. 
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e Newtenarity” may give commiſſions each Soon 
as they ſhall think. fit to TG n Kapthingg.and 
other commiſſion. officers, | 3. -þ. 2 
Which offcers likewiſe,” bd efore' les "hari be capa eo of 
acting, ſhall firſt take the ſaid oaths; Gs be adminiſtred by 
the lieutenants, and in their abſehce;'or by their directions, 
the deputy lieutenants, on'any.twe of them. 1. / 19. 
Always underſtood, that His majeſty . {ball. have power 
to order other wife, and accordingly at his p!caſure_may ap- 


point and eomhiiflionate, or'difp Abe ſuch officers. 14. 4 2. 
ee sn N 1 


II. Perſons cha rgeadle to find Jakes. 


. 1 


Who chargeable 1. The lieutenants and deputies, or the 
with horſe, them then preſent, or in the abſenct᷑ of the litutehant, the 
| major part of the deputy lieutenants then preſent, _ which 


* 


any perſon, in the county, city; or town corporate, where 
his eſtate lies, having reſpect unto, and not ding the 
following proportions ;, vis. =o 
- No. psrſen, ſhall be gharged;,with 3a} ag a Lanz hare 
man, and arms; unleſs he have a revenue of g b 2-year 
ia peſſeſſonze ot an eſtate of 66091- in goods! or money, 
| beſides the furniture of his houſe; and fo propontionably 
for à greater eſtate, as they ſhall ſee.” eee n rea- 
——__— 138 14 C. 2. — 3 Lugo. U 13 
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D 2 And 


gther incident charges, as they ſhall.affeſs according to the. 


foot. 1 5 C. ag. 4. 18: * 


thall be compellable to contribute in finding any horſe and MN 
/ ᷣͤ ind; ox6ts iejborss Wap Mi 
6. And ng, perſon; chargeable to- find a horſe and horſe- Perſon charge. $A 
man, or to be contributory thereunto, ſhall for the ſame me = | | l 
eſtate be chargeable towards finding a foot ſoldier with with foot, #1 
Fr 5 i arms, i 

Ji 
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2. And they ſhall not charge any perſon with finding a Who chargeable 
ſoot ſoldier and arms, that hath not a yearly revenue of n en 
50 1. in poſſeſſion, or a perſonal eſtate of 600 J. in goods 
or money, other than ſtock upon the ground; and after 
the ſaid rate proportionably for a greater or leſſer revenue 
or este: A , 3d e t : En ice a 
But they may require the conſtables to furniſn, at a rea- 
ſonable time and place to be appointed, on a penalty not 
exceeding 408. fo many ſufficient arms, with wages and 


ſaid proportions, upon revenue under 501. a year, or on 
perſonal eſtates leſs than 600 J. And in order thereunto, if 
any perſon ſhall on demand refuſe or neglect to provide a 
foot ſoldier os ſoldiers according to the proportions afore- 
ſaid, or to pay any ſums of money whereat he ſhall be aſ- 
ſeſled by a pound rate (according to a liſt ſigned by the lieu- 
tenants and deputies or three of them) towards defraying . 
the neceſſary charge in providing ſuch arms as aforeſaid, + 
the conſtable, by warrant may levy fuch ſum by diſtteſs and _ 
ſale, rendring the overplus, charge of diſtraining being firſt 
deducted: and the tenant ſhall pay the ſame, and deduct it 
out of his next rent; and in default thereof, his goods alſo 
ſhall be liable to be diſtrained and. ſold. 15 C. 2. c. 4. 

« dy 55 AYR 3 ANF CNV) 4 1 nenne 
/ Bus no perſon, having an eſtate of 200 l. a year, or per- 
ſonal eſtate of 2400 l. ſhall be charged with finding any 


3. And they may charge any perſon having an eſtate of Who may be 
1001, a year, and under 200. or who hath, a perſonal e 
eſtate of 1200 l. and under 2400 l. towards the finding of fact. 
foot or horſe, as to them ſhall ſeem, moſt expedient. 15 
c / i; 16th fb dog | 
4. But they ſhall not charge any perſon. with finding None chargeable 
my and foot in the ſame county. 138 14 C. 2. . 

5. And they may impoſe the finding of horſe, horſeman, To or more 
and arms; by joining two, three, or more perſons together Re) WY 
in the charge. 13.89.14 C. 2. c. 3. / 4. 1 

But no perſon not having 100 J. a year in poſſeſſion in 
lands, leaſehold or copyhold, or 1200 J. perſonal eſtate, 
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Who ſhalt fine 7- Where two or more are charged to find any horſe 
and who contri- Or foot ſoldier and arms, three deputy. lieutenants ma 
dure. * appoint who ſhall find the ſame, aud who ſhall be the 
contributors, and ſettle the ſums to be paid by every con- 
tributor, in caſe the ſame contribution be not aſcertained 
by agreement of the parties. 10& 11. c. 12. J. 3. 


Perſons may te . And for the better diſcovery of the ability of the per- 


examined on ſons ſo to be aſſeſſed and charged, and of all miſdemea- 


_ nors tending to the hindrance of the ſervice, they may 
examine on oath ſuch perſons as they ſhall judge neceſſary 
or convenient, or ſhall be produced by the party charged 
or accuſed, other. than the perſons themſelves to be aſſeſſed 

: or accuſed. 13 & 14 C. 2. c. 3. J 11. 
Hearing and de- 9. And they may hear complaints, and give redreſs, 
plan. come according to the merits of the cauſe. 13& 14 C. 2. c. 3. 


— en 7 dh peer ſhall be charged otherwiſe than as follows, 
ged. 


viz. the king may iſſue out commiſſions under the great 


ſeal, to ſo many peers (not fewer than 12) as he ſhall. 


think fit; who, or any 5 of them, ſhall have power to 
aſſeſs all or any peers, according to the proportions herein 
mentioned (except 'the monthly taxes hereafter following) 
and to execute all the powers of this act, as well for lay- 


arms, or contributory thereunto, 13 & 14 C. 2. c. 3˙ 


ing aſſeſſments, as impoſing of penalties (impriſonment 


only excepted). Which aſſeſſment or charge ſo made, 
and penalties impoſed, ſhall be certified to the lieutenants. 
And in caſe of default in performance of any thing to be 
done or paid by any peer, the lieutenant and deputies, or 
any three of them, may cauſe diſtreſſes to be taken in the 
lands of ſuch defaulter; and if ſatsfaction ſhall not be 
made in one week after ſuch diſtreſs taken, then the ſame 


< 


to be fold : and if a tenant be diſtrained, he may deduct 


the ſum levied out of his next rent. 13 & 14 C. 2. c. 3. 


1.33. 3 
11. Every commiſſioned foot officer ſhall be exempted 


| ſoidier, for his whole eſtate, if it is but charged with one 
horſe, or a leſs charge, or for ſuch part of his eſtate as is 
charged with one horſe, if his whole eſtate be charged 


from finding, or contributing to find, any horſe or foot 


with a greater charge than one horſe in the county or lieu- 


tenancy where he ſo ſerves as a foot officer, in reſpect of 
the expence which the ſaid employment doth neceſfarily 
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12. Where any papiſt, -reputed papiſt, or other perſon Papifts bow te 
refuſing to take the oaths, is chargeable in reſpe& of his be charged. 


eſtate, the lieutenant, or in his abſence the deputies, or 
three of them, may appoint ſuch perſon as they ſhall think 
moſt meet, to furniſn the ſame ; and may charge the ſame 
eſtate with the payment of the yearly ſum of 81. for a 
horſe, horſeman, and arms, and of 30 s. for a foot ſoldier 
and arms. And if he ſhall not pay the ſame on demand, 
they may by their warrant levy the ſame by diſtreſs and 
ſale of the goods of ſuch perſon, ar of his tenants, ren- 
dring the overplus, all neceſſary charges in levying thereof 
being firſt deducted ; and ſuch tenant. ſhall deduct the 
fame out of his rent. 10 & 117. c. 12. /. 2. 


13. Where any perſon ſhall be charged in the county, Perſons reſiding 
city, or place, where he doth not reſide, they ſhall ſend out of the libers 


notice of the charge, if he have any land in his own occu- 
pation, to ſuch perſon as he employs as his ſervant in ma- 
naging the ſame; and if all his eſtate be let to farm, then 
to one or two of the molt ſufficient tenants ; who ſhall 


forthwith, with all convenient ſpeed, convey the ſame to 
| their maſter or landlord ; and in ſuch time as ſhall be ap- 


pointed, bring an account of his anſwer : And on neglect 
or refuſal of the landlord, to provide ſuch horſe or foot, 


ty, how to be 
charged, 


as is duly charged upon him, for the yearly rent reſerved 


upon every demiſe or other grant, and not otherwiſe, with- 
in the time limited; then the tenant ſhall provide and do, 
a the landlord in that behalf ought to have done: And if 
the tenant ſhall refuſe or neglect, within the time limited, 
the lieutenants, and in their abſence, or by their direc- 
tions, the deputies, Or two of them, may levy by their 
warrant all ſuch penalties as are appointed by this act, by 
* and ſale of the offender's goods. 13 C 14 C. 2. 
c. 4% J* 1 6 

Aud the tenant may defalk out of his next rent, all 
ſuch money as he ſhall neceſſarily lay out in providing the 
ſame, or (hall be levied upon him by diſtreſs for any de- 
fault; unleſs the landlord ſhall make it appear in two 
months after ſach levying, before the lieutenant, or in 


his abſence, or by his direction, the deputies, or any two 


of them, that the default and penalty was occaſioned by 

the tenant's wilful negle&. id. ſ. i117. 
But this ſhall not avoid any covenant between land- 

lord and tenant, concerning the finding horſes or arms, 


or the bearing of any charges by any tenant; but all 


charges ſhall be born by ſuch tenant, according to the 
azreement. id. /. 29; | 
| 1 14. If 
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14. If any perſon ſhall refuſe or neglect, by & reaſon. 
able time to be appointed, to provide ſuch” hotle, hotſe- 
man, arms and other furniture, or to pay fucii' ſum to. 
wards providing the fame as aforeſaid; ; the lieutenants and 
8 ot three of them, may infli u penalty on ſuch 
perſon. not exceeding 201. änd by their warraht may 
y ſuch ſum or the value of ſuch horſe, arms, and fur. 
niture, and ſuch penalty inflicted, by diſtreſs and ſale, 
vendring the overplus, all neceſſary charge in levying 
thereof being firſt deducted; the ſame to be employed to 
the uſes in default whereaf the ſame was 1 13 U 
14 C. 2. c. 3. , 9. | 

And if any perſon ſhalt refuſe or negleel, b a reaſon- 
able time to be appointed, to provide and furni HE foot 
ſoldier and arms as ſhall be charged upon Him; the lieu- 
tenants and deputies, or three of them, may inflict a pe⸗ 
nalty not exceeding 5/1. to be employed to the Uſes in de- 
fault whereof it was impoſed: And the conffable, by war- 
rant for that purpoſe, may levy ſuch ſum by diftreſs and 

ſale, rendrins the overplus, charges of diſtraining being 
fir ſt deducted; and the tenant ſhall pay the ſame, and le. 
duct it out of his next rent, and in default thereof his 
N an ſhall be Hable to be diſtrained and fold. 15 C. 


2. 0 


And if A per "OP charged as a eniviButor, being an in- 
habitant, mall refuſe to pay his proportion on demand; 
or if he be not an inhabitant; if his tenant ſhall” not pay 
the ſame upon demand; three” deputy lieutenants by their 
warrant may levy the ſame by diſtreſs and file, rendrißg 
the overplus, all neteffary charge in levyins. thereof being 
firſt eee and ſuch tenant may deduct the ſame out 
of his rent; 10 C11 V. e. 12. %. 3. 


None compella- 15. But no perſon charged with the fading horſe or 


ble to ſerve in 
perſon. 


foot] or with contributing therèunto; ſtlall be compbellable 
to ſerve in perſon, but ma find ons to ſerve for him, to 
be approved by the captain; ſubject neverthele!s to be 
altered upon appeal to the lieutenant, of in his ab- 
ſence to two deputy lieutenants, 1 3 & 14 C. 2. c. 3 


7 25. „ fy 1; en 
I. "nf. TE 


Tec) f. man be ſhall 10 in bi G Von Feile, or ſuch 
perſon +: as fffall be accepted in nis ſtead, ſhall. at the nest 
*mufter of | ris troop or company, give in his name and 
place of abode, unto ſuch perſon as the licutenant, or in 
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reaſon- his abſence, or by his direction, any two deputy lieute- 

hotſe- nants ſhall appoint; to the end that the fame may be 

um to- lited. 1 C. a. r. g. . 28. GK th 5 5 

tits and But he ſhall not be capable of acting as a ſoldier, unleſs 

on ſuch he firſt take the ſaid oaths abovementioned, to be admini- 

ft may ſtred by the lieutenant, or in his abſence, or by his di- 

2 — rection, the deputy lieutenants, or any two of them. id. 

+ 5 . TEL : g © — : 

Jevying FR: : | 

99776 V. Muſtering, training, and leading. 

Ts 1. By the 13 & 14 C. 2. c. 3. The lieutenants ſhall Power ro rate 

; 5 have power to call together the militia, and to arm and nd lead. 

uch foot array them, and form them into companies, troops, and 

the lieu- Tegiments, and in caſe of inſurrection, rebellion, or in- 

Ct a de- vaſion, them to lead, conduct, and employ, or cauſe them 

les in de- to be led, conducted, and employed, as weil within the | 
by wu. ſeveral counties, cities, and places for which they ſhall be | 
ſtreſs and commiſſioned reſpectively, as alſo into any other counties * 
ng being and places, for the ſuppreſſing of all ſuch inſurrections and } 
and de- rebellions, and repelling of invaſions, as may happen to i 
ereof his be, according as they fhall receive directions from his ma- 4 
J. 15 C. jeſty. /. 2. . 3 | | \t 
33 And by the 15 C. 2. c. 4. The lieutenants, and in 4 
Ng an la- their abſence, or by their directions, the deputy lieutenants, 15 
demand; or two of them, ſhall have power to lead, train, and exer- 1 
1 l bY ciſe, or by warrant under their hands and ſeals, cauſe to i 
ts 1 be led, trained, and exerciſed, the perſons fo raiſed, ar- tt 
„ Fendring rayed, and weaponed. / 1. | | 1 19 
:reof being But nothing herein ſhall extend to the giving any power 1 
e ſame out for marching any ſubjects out of the realm, otherwiſe than : 'F | 
bs cle by the Jaws of England ought to be done. 13 & 14C. 2. 6 1 
2 | 


0. 3. 1. 32. N 


ompellabl 2. The ordinary times for training, exerciſing, and muſ- Time of muſters 0 


5 ky tering, ſhall be theſe: The general muſter and exerciſe of 
dlels to hy regiments, not above once a year; The training and ex- 
in his 155 ereiſing of ſingle companies, not above four times a year, 
C. 2. 6. 3 unleſs ſpecial directions be given by the king or his privy 
© council; And ſuch ſingle companies and troops ſhall not 
3 | at any one time be continued in exerciſe above the ſpace of 
| two days; And at a general muſter and exerciſe of regi- 
„ ments, no officer or ſoldier ſhall be conſtrained to ſtay 8 
fon, or ſuch 


above four days together from their habitations. id. /. 21. 
3 1 of At every ſuch muſter and exerciſe, every muſque- Accoutrement, 
s name an teer ſhall bring with him half a pound of powder, and half 
enant, ot 1 a pound of bullets; and every muſqueteer that ſhall ſerve 
f hi Vol. III. | 5 with 


at the next 


* 
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with a match lock; ſhall bring wich him three yards of 
match; and every horſeman ſhall bring with him 2 
quarter of a pound of powder, and a quarter of a pound 
of bullets; all which ſhall be at the charge of him who 
provides the (aid ſoldier and arms: on pain of 58. ſor 
| every omiffion. 13 & 14 C. 2. c. 3. , 21. 15 C. 2. 

. ; 5 
And the arms offenſive and defenſive, with the futni. 
ture for horſe, ſhall be as follows; the defenſive arms, 2 
breaſt, and pot, Fol proof; the offenſive arms, 2 
ſword and a caſe of piſtols, the barrels not under 14 inches 
in length; the furniture for the horſe, a great ſaddle ci 
pad with burs and ſtraps to affix the holſters unto, a bit 
and bridle, with a pectoral and crupper: for the foot, : 
muſqueteer ſhall] have a muſket, the barrel not under three 
foot in length, and the gauge'of th to be for 12 bul- 
lets to the pound, a collar of bandileers, with a ſword: a 
pikeman to be armed with a pike of afh, not under 16 
foot in length (head and foot included) with a back, 
breaſt, head-peace, and ſword. - 13& 14 C. 2. c. 3. / 21. 
Kaftcr matter, 4. The muſter maſter- ſhall be an inhabitant of the 

F ant, 15 C. % 9 


* ” ; 


And once a year each ſoldier ſhall pay to him ſuch ſum, 
not exceeding 15. for a horfeman, and 6d. for a footman, 
as the lieutenants and deputies, or three of them, ſhall un- 
der their hands and ſeals direct; who ſhall have power to 
levy the fame, by diſtreſs and ſale of the goods of the per- 
ſons charged to find ſuch horſeman, or foot ſoldier, unlcls 
the default be by the neglect of ſuch ſoldier, who in that 
| caſe ſhall be accountable for the ſame. 7d. | 
Penalty on not F. If any perſon charged ſhall refufe or neglect to ſend 
furniſhing. in, or deliver his horſe, arms, or other furniture, at the 
eat of drum, ſound of trumpet, or other ſummons, the 
lieutehants, and deputies or three of them, may inflict 
penalty not exceeding 51. to be levied by diftreſs and ſale, 
rendring the overplus, neceſſary charges for levying being 
firſt deducted. 13 & 14 C. 2. c. 3. /. 10. 
Exception as to 6. Provided, that no officer or ſoldier of the militia, 
corporaion* belonging to any city, borough, or town corporate, be- 
ing a county of itſelf, or to any other corporation 0 
port town, who have uſed to be muſtered only within 
4 their own precindts, ſhall be compellable to appear out cl 
* ſuch precincts at any muſter or exerciſe only. 13 C 14 


5 C. ö 28. g | 
| 1 VI. Tra 
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-& 


And for furniſhing ammunition and other neceſaries, 
the lieutenants and deputies, or three of them, ſhall have 


power to lay rates on the reſpectiwe counties and places, 


not exceeding in the whole in any one year the proportion 
of a fourth part of one month's aſſeſſment in each county, 
after the rate of 70000 l. a month, charged by the act of 


the 12 C. 2. c. 29. Which ſhall be aſſeſſed, collected, 


and paid by ſuch perſons, and according to ſuch dis ections 
as ſhall be given by the lieutenants and deputies, Or three 
of them; under the like penalties, and by the like ways 
8 means yok are preſcribed in the ſaid act. 130 14 
2. C. 3. /. 
Which ſaid act of the 12 C. 20. 29. directs the ſum 
of 700001. a month to be raiſed in the like manner as b 
the act of the 12 C. 2. c. 21. which act did direct the 


ſame to be raiſed, according to the proportions, and ' A 


ſich manner as by au ordinance of both houſes made in 
his majeſty's abſence: Which ordinance was as follow 


eth; — 


That is to ſay, there dat ba raid! an aſeſment of 
*70000]. a month, in theſe proportions,” 
On the county of 3 : 


I 2 | Bedford 


— 


W (014) Militia, 


1 . d. i I. „ . d. prac 

Bedford £2334 - JJ 6 8 3 City 107 6 ment 
Berks 1088 17 10 Rutland 272 4 6 Ar 
[Buckingham 1283 6 8 Salop = TIAL - £6 aſſeſſ 
Cambridge 1102 16 0 Staferd— gig 6 8 Bu 
Ile of Ely, 367 10 0 Litchfield + I$-:0Q -0 any r 
Cheſter county . 770 0 0 Somerſet = .. 2922 4 6 the u. 
City n, 4 2 1 
Cornwall 1633 6 8 Southampton 2022 4 4 ſer 
Cumberland 108 © of Suffolk — 3655 11 2 ſpect 
Derby 933 6 8 Surrey — 1565 5 6 charg 
Deus. 3003 15 6 Southtwark 184 14 6 Barti 
Dorſet — 1311 10 6 Suſſex — 1905 11 ' tenan 
Toon of Pool 10 14 O Warwick - 1244 8 10 worth 
Durham — 153 14 4| Weſtmorland - 73 19 4 Pet 
Efſex —— 3500 o o| Wilts —— 1944 8 10 they 
. Gloucefler -' 1626 6 8 Wardgfler - 1182 4 4 in Zo, 
Ci); —— 162 11 2| City —— 62 4 6 An 
| Hereford - 1166 13 4 | York 3043 8 10 unto 
Heriſorl — 1400 0 ] Kingſien — 67 13 4 plicat 
Huntingdon - 622 4 6  Angleſea 4 135 14 4 rant t 
Kent —— 3655 11 2 Brecknock 13 4 neral. 
Lancafler — 933 6 8 Cardigan — 213 10 0 : An 
| Leiceſler - 1088 17 8 Carmarthen - 352 6 8 conce 
Lincoln ' = 2722 4 10 Carnarvan = 202 4 4 ſame ; 
Middleſes - 1788 17 10 Denbigh — 272 4 © plaint 
London 4666 13 4 Flint 135 14 6 allowe 
Northampton 1400 © o Glamorgan — 458 17 8 - Ah 
 Nattingham - 903 4 4 Merioneth - 124 8 10 of the 
Tawn o 2 4| Monmouth — 466 13 4 On 
Norfolk — 3624 8 10 Montgomery — 295 11 0 the d⸗ 
' Norwich - 186 13 4 Pembroke — 406 o 0 open: 
Northumberland 179 19 10 Radnor — 254 68 if an) 
Newcaſtle . 35 11 8 Haverford Weſt 14 11 8 ſame { 
Oxon —— 1127 15 6 Berwick —— 5 16 8 An 
| | : may ir 
And the commiſſioners ſhall cauſe the proportions to be tenant 
equally aſſeſſed; and appoint aſſeſſors in each pariſh, who Ani 
ſhall aſſeſs the ſame by a pound rate, according to all vied, t 
eſtates both real and perſonal, within the limits of their Any 
pariſhes. ' | duty i 
And in cafe the way of aſſeſſing by a pound rate ſhall ery ny; 
prove obſtructive to the ſpeedy bringing in of the aſſeſſ- ſtreſs, 
ment; the commiſſioners may direct the aſſeſſors to alles Ane 
the ſame, according to the moſt juſt and uſual way of rates the ſu 
3 | . pPracttiſed comm 
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practiſed i in ſuch places. Provided vet. the apportion- 


ment of the aſſeſſment ſhall not be drawn into precedent. 


and no privileged place ſhall be exempted from the 
aſſeſſment. 


any maſter, fellow, or {cholar of any college i in either of 
the univerſities, or of Mincheſter, Eaton, or We etminſter, or. 
in any other free ſchools, or any reader, officer, or mini- 
ſter of the ſame, or of any hoſpitals, or almſhouſes, in re- 
ſpect of any profit ariſing in reſpect of the ſaid places; nor 


charge any houſes or lands belonging to Chrifts hoſpital, 
Bartholomew, Bridewell, Thomas, and Bethlehem. 


tenants ſhall pay for ſo much as their leaſes are "yearly 
worth, over and above the rents reſerved. 
perſons in London ſhall be aſſeſſed in the pariſhes where 


they dwell: And perſons out of Londen, having any office | 
in London, ſhall be afſeſſed where they dwell. 


unto the commiſſioners ; wio ſhall ſign and ſeal two du- 


rant to collect; and deliver the other to the receiver ge- 
neral. 
And if any difference arife between ne and tenant 
concerning the rates, the commiſſioners ſhall ſettle the 
ſame; and perſons aggrieved by being over-rated, on com- 


allowed the aſſeſſment, may by them be relieved. 
And if any controverſy ſhall ariſe which concerns any 


| of the commiſſioners, he ſhall withdraw. 


On non-payment, the collectors may diftrain ; and in 
the day-time, taking with them the conſtable, may break 
open any houſe, cheſt, or box where the goods are. And 
if any queſtion ariſe upon the taking ſuch diſtreſs, the 
ſame ſhall be determined by the commiſſioners. 

And if perſons convey their goods, the commiſſioners | 


tenants may deduct the ſame out of their rent. 


And if the proportions be not fully paid, nor can be le- 


vied, the commiſſioners may reaſſeſs. 
And it any perſon ſhall wilfully neglect to perform his 
duty in the execution of this ordinance, the commiſſion- 
ery may fine him, not exceeding 20l. to be levied by di- 


ſtreſs, and paid to the receiver general. 


And the receiver general ſhall have 1 d. in the pound; 
the ſub- collectors 1 d. the head collectors 1 95 and tie 
commiſſioners clerks 1 d. 


V 


But nothing contained in this ordinance fhall charge 


But their 


And the aſſeſſors ſhall deliver one coppy of the aſſeſſment 


plicates, and deliver one to the ſub-colle&ors, with war- 


plaint in ſix days after demand to the commiſſoners Who 


may impriſon them (not being peers) till payment; and 


* 
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But nothing herein fhall'be drawn into example, to the 
prejudice of the ancient rights belonging to the peers. 
And the ſame power which the commiſſioners had by 


this ordinance, (which is much in the manner of the an- 


cient ſubſidies, and of the preſent land tax), the lieute- 
nants and deputy licutenants ſeem to have by the act of 
EE — 255 

And che lieutenants and deputies, or the chief officers 
upon the” place, in the reſpective counties and places, 
may charge carts, waggons, wains, and horſes, for the 
carrying of - powder, match, bullet, and other materials, 
allowing 6d: a mile outward only, to every. ſuch cart, 
waggon and wain with five horſes, or ſix oxen, and fo 
proportionably ; and for every horſe employed out of 


Waggon or Cart 1 d. upon the marching of any regiment, 


company, or troop, on occafion of invaſion, inſurrection, 
or rebellion, 13 & 14 C. 2. c. 3. n. | 
And the lieutenants ſhall appoint one or more trea- 


| ſurers, or clerks, for receiving and paying ſuch monies 


when levied ; of all which receipts and diſburſements 
thereof, they ſhall every ſix months give their accounts 
in writing upon oath, to the lieutenants and deputies, or. 
three of them: which account ſhall be forthwith certified 
to the privy council, and à duplicate thereof ſhall be cer- 
tified to the juſtices at the next ſeſſions. id. .. 12. 

Always provided, that the hieutenants or their deputies 
ſhall not iſſue warrants for raiſing any trophy money, till 
the juſtices in ſeſſtons, ſhall have examined, ſtated, and al- 
lowed the accounts of the trophy money collected for any 
preceding Year, and certified ſuch examination under the 
hands and ſeals of three or more ſuch juſtices. 10 4n, 
GAN u goiter 2th or 

VII. Power to ſearch for arms. 

The lieutenants, or two of their deputies, may by war- 
rant under their hands and ſeals, employ ſuch perſons as 
they ſhall think fit (of which a commiſſioned officer, and 
the conſtable or his deputy, or in their abſence ſome other 
perſon bearing office in the pariſh where the ſearciſhall 
be, ſhall be two) to Tearch for and ſeize all arms in the 
cuſtody of any perſon, whom the lieutenants or two of 
their deputies ſhall judge dangerous to the peace of the 
kingdom, and to ſecure the fame, and thereof to giro 
account. to the lieutenants and in their abſence, or by 


their directions, to the deputies, or two of them: e—_ 
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(Old) Militia. 


that no ſearch be made in any houſe between ſun- ſetting 


and fun- riſing, other than in cities or their ſuburbs, and 
towns corporate, market towns, and houſes within the 
bills of mortality, where they may ſearch in the night 
time, if the warrant ſo direct; and in caſe of reſiſtance, 


to enter by force: And no dwelling houſe of a peer to be 


ſearched, but by immediate warrant from the king, or in 


the preſence of the lieutenant or a deputy lieutenant: And 
in all places and houſes whatſoever, where ſearch is to be 


made, it hall be lawful in caſe of reſiſtance, to enter by 
force. And the arms ſo ſeized may be reſtored to the 
owners again, if the lieutenants, or in their abſence as 
aforeſaid, their deputies, or two of them, ſhall fo think 
ft. 13 & 14 C. 2. c. 3. /. 14. | | 


VIIL Conſtables to be offiiing. 


All high conſtables, petty conſtables, and other officers 


and miniſters, ſhall be aiding and afliſting to the lieutenants 
and their deputies, or any of them. 13 & 14 C. 2. c. 3. 
1X. Paniſbment for deſertion or diſobedience. 


If any of the ſaid militia ſhall not appear and ſerve, com- 
pleatly furniſhed with horte and arms and other furniture, 


at the beat of drum, found of trumpet,” or other fum- 


mons; the lieutenants, and in their abſence, or by their 
directions, the deputies, or two of them, if the default be 
in ſuch” perſon, may impriſon him for five days; or may 
inflict a penalty, if he is a horſeman, not exceeding 208. 
and if a footman, not exceeding 108. to be paid down 


without delay. '13&'14 C. 2. e. 3. h. 10. | 


And the lieutenants, or deputies, or chief officers upon 
the place, may impriſon mutineers, and ſuch ſoldiers as 
do not their duty at the days of muſter and training; and 
may inflict for puniſhment for every ſuch offence, any pe- 
cuniary mulét not exceeding 58. or impriſonment not 
exceeding twenty days. 13 & 14 C. 2. c. 3. / 8. 


And ſuch perſon duly liſted, thall not be exchanged, 


or deſert, or be diſcharged, but by the leave of the lieute- 
nant, or two deputies, or his captain, upon reaſonable 
cauſe, firſt obtained in writing under band and ſeal; on 


pain of 20 J. to be levied as other penalties ; and for non- 
payment or want of diſtreſs, to be committed to the com- 


of mon 


FP 
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(019) Militia, 


mon ga0l of the county, not n three months; 
nas. | 5 


. Puniſoment far imbezilling Bor fe or . 


If any perſon ſhall detain or 22 his horſe, arms, or 

furniture; the lieutenants, and their abſence, or by 
their directions, the deputies, or two of them, if the de- 
fault be in ſuch perſon, may impriſon him till he haye 
made ſatisfaction. 120 rn * l 10. 


1 Officers pay. A 


For catisfaction of the officers for their pay, during Fn 
time (not exceeding one month). as they ſhall be with 
their ſoldiers in actual ſervice, proviſion hal be made by 
the king out of the treafury, 13 & 14 C. 2. c. 3. / 7. 

And the lieutenants and deputies, or three of La 
ſhall have power to diſpoſe of ſo much of the ſaid fourth 
part of the 750000]. a month, to the inferior officers, for 
their pains and encouragement, as to them ſhall ſeem ex- 
pedient. 15 C. 2. c. 4. /. 12. MD 


| XII. Soldiers pay. 


dS i? BYY 


Every perſon charged ſhall (on pain of 58.) pay on de- 
mand 28. 6 d. a day to each trooper, and ſhall (on pain 
of 28.) pay on demand 1s. a day to each foot ſoldier, for 
ſo many days as they ſhall be abſent from their dwellings 
or callings, by occaſion of muſter or exerciſe, unleſs ſome 
certain agreement be made to the contrary before good 
witneſs; and the ſaid penalty is to be paid to ſuch ſoldier, 
to whom his pay was denied; the reſpective penalties to 
be demanded in fix weeks after default, or at or before the 
next muſter or exerciſe, and not. afterwards. 15 C. 2. 0. 
. 

4 And in caſe of 1 We ee or - rebellions, 
whereby occaſion ſhall be to draw out ſuch ſoldiers into 
actual ſervice; the perſons ſo charged ſhall provide each 
their ſoldier with pay in hand not exceeding one month's 
pay, as ſhall be directed by the lieutenants, and in their 
abſence, or by their directions, by the deputies or any two 
of them. 13 14. 24:6 3. . 7. 8 

For the repayment whereof, proviſion ſhall be made by 
the king out of the treaſury, ia. 


And 


» 


„ FORT _. 
nonths; And in caſe a month's pay ſhall be provided and ad- 
vanced as aforeſaid, no perſon who ſhall have advanced 
his proportion thereof, - ſhall be charged with any other 


ture. like month's payment, until he ſhall have been reimburſed 
| | the ſaid month's pay; and ſo from time to time, the 

arms, or month's pay by him laſt before provided and advanced. 

5 or by id. | F | e OS IRR. 

the de- 


he have X11T. Penalties how recoverable. i 


The forfeitures, penalties, and payments by the 15 C. 
2. c. 4. not otherwiſe herein directed, may be recovered 
by warrant under the hands and ſeals of the lieutenants 


ring ſuch 


and deputies, or three of them, by diſtreſs and, ſale; an 
be with if ſufficient diſtreſs cannot he found, then the party ts b 
made by _ impriſoned till ſatisfaction ſhalt be make. 15 C. 2. c. 4. 
of them, | I HS 
id fourth XIV. Double coſts. - _ 
ncers, for EY, EY | 
ſeem ex- Perſons ſued on either of the acts of the 13 & 14 C. 2. 


g. 3. or 15 C. 2. c. 4. may plead the general iſſue, and 
have double coſts. And the action muſt be commenced in 
ſix months, and in the proper county. 15 C. 2. c. 4. 
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II. Appointment of the lieutenants, deputy lieute- 


nants, officers, and others, for execution of the 
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V. Proceedings where the militia have not been al- 
ready raiſed. | Se. 
be made by il . Laing precepts to return liſts. 
| V1. Return and ſettling of the liſts. 


And 
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(New) Militia. 


VII. Proportioning the numbers in the Jeon bun- 
dreds or other large diviſions. 
* I. Proportioning in the 2 re vithings, 
1 Places. 
IX. Ballating. 
X. Inliſting; and therein, of ſubſtitutes. | | 
Fore the militia into „ 8 and compa- 
nes. 
ATI. Procedings where 'be militia. bave Aer rr 
raiſed. | ' 
XIII. Training and exerciſe. 
AW. Cloathing and ay. ps 
- Drawn out into afual ſervice. li Oe 
XV 1 Privileges and exemptions of militia men. 
XVII. General power of. inforcing the execution 
a. 
XVIII. Puniſhment of ſerjeants, drummers and Har 
for diſobedience or deſertinn. 
AIX. Exceptions v with aher to particular plates and 


per ſons. 
J. Former atts repeated. 


<4 wes” a RH: 5 2 tb 


Y the 2 Geo. 3. c. 20. (which at firſt was temporary, 
but by the 9 G. 3. 6. 42, this, together with the 
other acts conſequent thereupon, is made perpetual) all 
former acts relating to the raiſing the militia in England 
and 2 ſhall be repealed, except in ſuch caſes as arc 
N ecially directed to be ſubject! to the proviſions of 

he fail former acts, or any of them; and the (new) 
— 5 raiſed by virtue of the ſaid former acts, ſhall be 
ſubject to all be ſame proviſions and regulations as the 
militia directed to be raiſed by virtue of this act are ſub- 
jected to. fe 144. 


II. Appointment of the lieutenants, dipury Maden 


Mm of officers and others, for execu tion of- the ſer vice. 
the lleutenants, 

deputy lieute= 1. The king ſhall iſſue forth ona of lieute- 
—— . — 2 and ſuch lieutenants ſhall have the chief command 
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them, at ſuch times, and in ſuch manner, as is herein after 


| 2ppoint ſuch. perſons as they ſhall think fit, qualified as is i 


. 1, 5. 


1. 2. 


| a(t of the 5 E, 3. c. 36. 


hall be vacated, by the revocation, expiration, or diſcon- he Heucnänts 


J 4. 
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of the militia, and ſhall have power, and are required, PE. 
to call together all ſuch perſons, and to arm and array 


expreſſed : And ſuch. lieutenants ſhall, from time to time 


herein after directed, and living within their reſpective 
counties, ridings, and places, to be their deputy lieute- 
nants ; the names of ſuch perſons having been firit pre- | 
ſented to, and approved by his majeity :. And ſhall, before Wl 
the third fub-divition meetings for allotting the men, *P it 
point a proper number of colonels, lieutenant, colonels, 
majors, and other officers, qualified as is herein after 
directed; and ſhall certify to his majeſty the names and 
ranks of ſuch officers, within one month after they ſhall 
be ſo appointed; and if the king, within one month after 
ſuch cerufcate ſhall ſignify his diſapprobation of any ſuch 
perſon, the lieutenant ſhall not grant to him a commiſſion; 
but {hall grant commiſſions to ſuch. perſons ſo appointed, 
who ſhall not be diſapproved by his majeſty. 2 G. 3. c. 20. 


2. When the lieutenant ſhall be abſent out of the king- When the ber 

| 3 . . iſ tenant is ablegt, 
dom of Great Britain, the king may appoint three deputy hs eee. 
lieutenants to grant commiſſions to. officers, on any, VACANCY. cy is vacant. 


that ſhall happen during ſuch abſence. 2 G. 3. c. 20. 


And, more generally, by the 4 C. 3. c. 17. Where the 
office of lord lieutenant is vacant, the king may appoint 
three of the deputy lieutenants to execute the office of 
lord lieutenant, during ſuch . 

And by the 5 G. 3. c. 36. /. 3. If there ſhall happen to 
be no lieutenant, in any county or place; three deputy 
lieutenants, to be appointed by his majeſty's ſign manual, 
ſhall do every act neceſſary fbr carrying into execution the 
acts of the 2 G. 3. c. 20. the 4 G. 3. c. 17. and the ſaid 


3 Provided always, that nothing herein ſhall be conſtru- Deputations or 
ed to vacate any commiſſion of lieutenancy already granted, <mmiſſions at- 
nor any commiſſions granted to officers; but the ſame ſhail _ ee 
continue in full force for the purpoſes of this act, ſo as the bereby. 
deputy lieutenants and officers be qualified as is herein after 
directed. 2 G. $3.6 4 „ 

4. Provided alſo, that no deputation or commiſſion Nor by vacating 


commiſſion, =» 


nuance of the lieutenants commiſſion, 2G. 3. c. 20. 


* 


(Cevi) Militia. 


General qualifi- 5. By the 2 G. 2. c. 20. divers qualifications of the 


cation of the 


officers, 


a like eſtate of the yearly value of 1200 l. 


officers were appointed; moſt of which were altered (but 
without prejudice to the officers that were entred upon 
the former qualifications) by the 9g G. 3. c. 42. as follows: 
In every county, riding, or place, (except as is herein 
alter excepted) there ſhall be appointed 20 or more deputy 
lieutenants, if ſo many perſons qualified can be therein 
found; if not, then ſo many as can be therein found; and 
each perſon fo to be appointed a deputy lieutenant, ſhall 


be ſeifed or poſſeſſed, either in Jaw or equity, for his own 


uſe and benefit, in poſſeſſion of a freehold, copyhold, or 


_ cuſtomary eſtate for life, or for ſome greater eſtate, or of 


an eſtate for ſome long term cf years determinable on one 
or more lives, in manors, meſſuages, lands, tenements, 
or hereditaments, in England, ales, or Berwick upon 


Tweed, of the yearly value of 2001. or mall be heir ap- 


parent of ſome perfon who ſhall be in like manner ſeiſed 


or poſſeſſed of a like eſtate of the yearly value of 400]. 


colonel ſhall be ſeiſed or poſſefſed of a like eſtate of the 
yearly value of 19001. or ſhall be heir apparent of ſome 
perſon who ſhall be ſeiſed or poſſeſſed of a like eſtate of 
the yearly value of 2000 l. Lieutenant colonel ſhall be 
ſeiſed or poſſeſſed of a like eſtate of 6001. or ſhall be heir 
apparent of ſome perſon who-ſhall be feiſed or poſſeſſed of 
e Major or 
captain ſhall be ſeiſed or poſſeſſed of a like eſtate of the 
yearly value of 2001. or ſhall be heir apparent of ſome 
perſon who ſhall be ſeiſed or poſſeſſed of a like eſtate of 
the yearly value of 400 l. or ſhall be a younger ſon of 


ſome perſon who ſhall be, or at the time of his death was, 


ſeiſed or poſſeſſed of a like eſtate of the yearly value of 
6001, Lieutenant ſhall be in like manner ſeiſed or poſ- 
ſeſſed of a like eſtate of the yearly value, of 50 l. or per- 
ſonal eftate alone of the value of 1000 l. or real and 


perſonal together of the value of 20001. or ſon of a. 


perſon who ſhall be or at the time of his death was ſeiſed 
or poſſeſſed of a like eſtate of the yearly value of 1001, 
or perſonal eſtate alone of the value of 2000 l. or real 
and perſonal together of the value of 3000 l. Enſign 


ſhall be ſeiſed or poſſeſſed of a like eſtate of the yearly 
value of 201. or perſonal eſtate alone of the value of 500). 
or real and perſonal together of the value of 1000 l. or 
ſhall be ſon of ſome perſon who ſhall be or at the time of 
his death was ſeifed or fon of a like eſtate of the 


yearly value of 501, or perional eſtate ne of the * 
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(Neu) Militia. 

of 1000 l. or real and perſonal together of the value of 
1500 J. One moiety of which ſaid eſtates, required as 
qualifications for each deputy lieutenant, colonel, lieute- 
nant colonel, major, and captain reſpectively, ſhall be 
ſituate or ariſing within ſuch reſpective county or riding in 
which he ſhall be appointed to. ſerve. 2 C. 3. c. 20. / 5. 
9 C. 3. c. 42. %. 3. | 


Provided, that the immediate reverſion or remainder of 


and in manors, meſſuages, lands, tenements, or heredi- 
taments, which are leaſed for one, two, or three lives, 


or for any term of years determinable on the death of 


one, two or three lives, on reſerved rents, and which are 
to the leſſees of the clear yearly value of 3001. ſhall be 


deemed equal to an eſtate herein before deſcribed, of the 


yearly value of 1001. and ſo in proportion. 2 G. 3. c. 20. 
„ | 

þ Alſo, a perſon poſſeſſed, either in law or equity, for his 
own uſe and benefit, in poſſeſſion of an eſtate, for a cer- 
tain term originally granted for 20 years or more, of an 
annual value (over and above all rents and charges pay- 
able out of or in reſpect of the ſame) equal to the annual 
value of ſuch an eſtate as is required for the qualification 
of a deputy lieutenant and commiſſion officer reſpectively, 
2 ſituate as aforeſaid, ſhall be deemed duly qualified. 
% | 


6. In the ſeveral counties of Cumberlan 


14 


Monmouth, Mſimorland and Rutland, and in every county th? ſmaller 
and place in Wales, there ſhall be five or more deputy eunties. 


lieutenants appointed (if ſo many qualified can be found 
therein); and the eſtates requiſite for the qualification of 
the deputy lieutenants and officers therein ſhall be as 
follows : A deputy licutcnant ſhall be ſeiſed or poſſeſſed of 
a like eſtate as aforeſaid of the yearly value of 1501. or 


ſhall be heir apparent of a perſon having a like eſtate of 
zoo]. Colonel 6001. ; or heir apparent of a perſon having 
alike eſtate of 12001. Lieutenant colonel or major com- 
mandant 400 J.; or heir apparent of a perſon having a 


like eſtate of 8001. Major or captain 1501. ; or ſon of 
a perſon haying or who had at the time of his death a 
like eſtate of 300 l. Lieutenant 301. 3 or perſonal eſtate 
alone of 600 J. or real and perſonal together of the value 
of 12001. ; or ſon of a perſon having or who had at the 

death a like eftate of the yearly value of 601. 
or perſonal eſtate of the value of 12001. or real and per- 
lonal together of 2400]. Enſign 201. ; or perſonal eſtate 


done of 3001, or real and perſonal together of 6001, z. or 
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In the iſle oſ 


Ely. 


* 


In cities or towns 8. In all cities or towns which are counties within 
being counties - 
within them- 


ſel ves. 


(ew) Militia. 


Fon of a perſon having or who had at the time of hi: 


_ - "death a like eſtate of the yearly value of 30 l. or perſonal 


eſtate of the value of 6001. or real and perſonal together 
of 12col. One half of all which eſtates, except thoſe 
for the qualifications of lieutenants and enſigns, ſhall be 
ſituate or ariſing in their reſpective counties. 2 G. 3. c. 20, 
„„ | | 
And where 20 deputy lieutenants cannot be found qua- 
lified, and willing to act; his majeſty's lieutenant, after 
having appointed ſo many as can be found qualified, may 
appoint ſuch number as ſhall be requiſite to make up the 
number 20, who ſhall be ſeiſed or poſſeſſed of a like eſtate 
of the yearly value of 1001, and ſituate as aforeſaid : Pro- 
vided, that the perfons ſo appointed ſhall not make the 
* whole number to exceed twenty. 2 G. 3. c. 20. /. 9. 9 
G. 3. c. 42. % 7. l : F 
7. In the iſle of Ey; a deputy lieutenant ſhall be ſeiſel 
or poſſeſſed of a like eſtate of the yearly value of 1 50 l. or 
ſhall be heir apparent to a perſon having a like eſtate of 
. 300]. Captain 100 l.; or heir apparent of a perſon having 
a like eſtate of 2001. or younger fon of a perſon who ſhall 
be, or at the time of his death was, ſeiſed or poſſeſſed of a 
luke eſtate of the yearly value of 300). Lieutenant 3ol.; 
or perſonal eſtate of 600 l. or ſor: of ſome perſon who ſhall 
be, or at the time of his death was ſeiſed or poſſeſſed of: 
like eftate of 601. or perſonal eſtate of 12001. Enfign 
' 201, ; or perſonal eſtate of 300 l. or ſon of ſome perfon 
© who ſhall be, or at the time of his death was, ſeiſed ot 
poſſeſſed of a like eſtate of the yearly value gf 301: et 
| perſonal eſtate of 6001, One half of all which eftatcs, 
except thoſe for the qualification of lieutenants and en- 
ſigns, ſhall be ſituate or ariſing within the ſaid iſland, 
""4Q<2. 5. 20. TG, 10. c 5G. . £42. +. $: | 


themſelves, and have heretofore uſed to raiſe and train? 
- ſeparate militia within their reſpective liberties, and which 
are united with and made part of any county for tit 
purpoſes of raiſing the militia only; his majeſty's lieute- 
nant of ſuch cities or towns, or where there is no lieute- 
nant appointed by his majeſty, the chief magiſtrate of ſuci 
city or town, ſhall appoint five or more deputy lieutenant 
© (if fo many duly qualified can be found), and ſhall all 
* appoint officers of the militia, whoſe number and rank 
hall be proportionable to the number of militia me 
which ſuch city or town ſhall raiſe, as their quota toware 
- "the militia of the county to which ſuch city or —_ 
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- ſhall take place in the ſaid cities and towns, except 8 3 
that after the number of perſons which ſuch city or town 


deputy lieutenants of the county at large, two deputy 


one deputy lieutenant together with two juſtices, of any 


Enſign 20 l. a year, or perſonal eſtate of 400 l. One half 
town, or within the county at large to which ſuch city, or 


cities or towns being counties within themſelves, - ſhall put 


. aforeſaid, 


ſo joined together, ſhall be exerciſed together kt the general 


embodied, be deemed the militia of the county to which 
| ſuch cities or towns' are ſo united. 


9. The qualifications above recited, to enable any ta the tower 
major, captain, lieutenant, or enſign, ſhall not extend 


to commiſſions granted by the conſtable of the tower, 
er lieutenant of the tower hamlets. 2 G. 3. c. 20. 


; $1 7 XY a 2144 | 
New) Militia. 
united for the purpoſes aforeſaid and all powers given 
and proviſions made with reſpect to, counties at large, 


3s to furniſh ſhall have been appointed as aforeſaid by, his 
majeſty's lieutenant and the deputy lieutenants, or by the 


lieutenants within ſuch city or town ſhall have and exer- 
ciſe all the powers conferred on three deputy lieutenants, 
or two deputy. lieutenants together with one juſtice, or 


county at large: And the qualification for a deputy lieu- 
tenant ſhall be 1501. a year as aforeſaid ; or a perſonal 
eſtate alone, or real and perſonzl.eſtate together to the 
amount or value of 3000], Field officer 3ool. ;. or 
perſonal eſtate alone, or real and perſonal-together of. the 
value of 5000], Captain 1501. a year; or perſonal eſtate 
alone, or real and perſonal together, to the value of 25001. 
Lieutenant 30 J. a year, or perſonal eſtate of 7501. 


of all which rea] eſtates (except thoſe for the qualification 
of lieutenants and enſigns) ſhall be within ſuch city or 


town, is united for the purpoſes aforeſaid ; And his 
majeſty's lieutenants, and the chief magiſtrates of ſuch 


the powers for raiſing and training the militia within ſych 
cities or towns in execution; but the militia of ſuch 
cities and towns, being part of the militia of the counties 
to which ſuch vities and towns are united for the purpoſes 

5 militia of ſuch cities or towns ſhall join the 
militia of the county to which ſuch cities or towns. are ſo 
united for the purpoſes. aforeſaid ; and the whole militia 


exerciſe ; and ſhall then, and alſo when drawn out and 


2 C, 3. C. 20. / 11. 
96.7% 50. | | 


perſon to be a deputy lieutenant, lieutenant colonel, hamlets. 


J. 13. : | | | 
10. When any regiment or battalion ſhall be drawn out promotion on de- 
and embodied ; the lieutenant may, upon account of mili- count of merit, 
| tary 


3 
(New) Militia. 
tary merit ſhewn in time of actual invaſion or actual re. 
bellion, promote any officer therein, from a lower to x 


notwithſtand ing he ſhould not have the qualification requi- 
ite for his firſt addmittance into ſuch higher rank: Pro. 

; vided, that no perſon, not having the qualification herein 
before directed for a captain, ſhall be promoted to a higher 


rank than that of captain. 2 C. 3. c. 20. /. 12. 9 C. z. 
T i B 
Diſplacing off.. II. The king, from time to time, may ſignify his 
cers. pleaſure to his lieutenant to diſplace any ſuch deputy 


lieutenants and officers; and thereupon the lieutenant 
ſhall appoint others in their flead, 2 G. 3. c. 20. 
Officer to 3 "4 nd no deputy lieutenant or commiſſion officer 
His qualification ſhall act as ſuch, until he ſhall have left with the clerk of 
bes RE peace of the county or place for which he ſhall be ſo 
A ates appointed, his qualification in writing ſigned by himſelf: 
And the clerk of the peace ſhall enter the ſame on a roll 
to be kept for that parpoſe ; and ſhall in the month of 
Fanuary every year tranſmit to one of his majelty's ſecre- 
taries of ſtate, an account of the qualifications left with 
him, and the ſecretary ſhall cauſe copies thereof annually 
to be laid before both houſes of parliament. 2 G. 3. c. 20. 
182 0W. 3. 65 45 3 | 
And to take Mi = And 8 ez lieutenant and commiſſion officer, 
_ not having already taken and ſubſcribed the oaths, and 
made and ſybſcribed the declaration required by the formet 
militia acts, ſhall at ſome general quarter ſeſſions, or in one 
of the courts of record at Veſiminſter, within fix months 
after he ſhall have accepted his commiſſion, take the oaths 
and make and ſubſcribe the declaration, as other perſons 
qualifying for offices. 2G. 3. c. 20. / 15. 


vn es 4 major, acting, not being qualified, or not delivering in ſuch 
6 


qualification, and taking the oaths and ſubſcribing the de- 
f | claration, ſhall forfeit 2001. captain, lieutenant, or enſign, 
—Icol. half to him who ſhall ſue, and half to the uſes herein 
after directed. 2 G. 3. c. 20. . 16. 
And the proof of the qualification ſhall lie on him againſt 
whom the action is brought, /. 17. 
But there is generally an indemnification by ſome act 
every ſeſſion of parliament, provided they. qualify, and 
deliver in theit qualification, on or before a day in ſuch 
act Imited. | 1 
1 os 15. Provided, 


higher commiſſion, incluſive of that of lieutenant colonel, 


14. Deputy lieutenant, colonel, lieutenant colonel, or 
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(New) Militia. a 
15. Provideds. that nothing herein ſhall extend to reſtrain TN as to 
bis heir apparent, to be a deputy” lieutenant or commiſhon 
officer, within the county or place wherein he ſhall have 
ſome place of reſidence ;. or to oblige any peer or heir 
apparent of ſuch peer (ſo appointed) to leave his qualifi- 
cation with the clerk of the peace: But it ſhall be lawjul 
for him. taking the, oaths, and making and ſubſcribing 
the declaration aforeſaid, to act, altho' he ſhall not have 
ſuch eſtate in manors, meſſuages, lands, tenements, 
or hereditaments, as is above required. 2 G. 3. c. 20. 
716 Provided alſo, that the acceptance of a commim̃ion Commiſſion not 
in the militia, ſhall not vacate the ſeat of any member re- math eee 
turned to ſerve in parliament... 2 G. 3. c. 20. f. ig. | : 
17. His majeſty's lieutenant, together with three deputy How long the 
lieutenants, and on the death or removal or in the abſence offcer hall 
of his majeſty's. lieutenant, any five deputy lieutenants, en 
ſhall, at the end of every four years, at their annual 
meeting, in caſe the militia of ſuch county or place ſhall 
not be then embodied, diſcharge ſome one field officer of 


4 K 
* 1 
- 


each regiment-or battalion, and ſuch a number of officers 


of each inferior rank, as ſhall be equal to the number of 
perſons who ſhall have given notice in writing to his 


mijeſty's lieutenant, one month at leaſt before ſuch meet= . * 


ing, that they are willing to ſerve as field officers, captains, 
lieutenants or enſigns, as the caſe may require.: Provided, 
that the number of vacancies to be made ſhall not exceed 0 


; 


one third of ſuch officers who ſhall have ſerved for four 


years in each rank reſpectively : Provided alſo, that 


nothing herein ſhall. prevent any officer who has ſerved 
four years, from offering himſelf to ſerve in an higher 
rank, if he be qualified as this act requires to ſerve in 
ſuch higher rank. 2 G. 3. c. 20. /. 30, I, 2. 1 
18. And whereas it is proper that officers ſhould be Diſtribution of 
appointed to ſuch companies of any county, riding, or eee oo or 
officers do reſpeQively reſide; it is enacted, that when the 

command of companies, or other commiſſioners, do be- 

come vacant by reſignation or otherwiſe, the lieutenant 

ſhall make ſuch a diſtribution of officers to the reſpective 
companies as he ſhall judge moſt fit and proper. II G. 3. 

19. It ſhall be lawful, for his majeſty's lieutenant to act Lieutenant may 
as colonel of any regiment or battalion, during ſuch time act as colonel, 
a5 there ſhall not be any colonel ; but no lieutenant ſhall 
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(New) Militia. 
act at any dne time as colonel to more, than one regiment 
or battalion. 2 G. 3. c. 20. . 28. | 

And where the lieutenant ſhall ſerve as colonel to an 


. body of militia by this act dgemed a battalion only; he 


ſhall not, when ſuch battalion ſhall be embodied and in 
actual ſervice, receive any other pay than that of a lieute- 
nant colonel ; and no other perſon ſhall ſerve or be intitled 
to pay as a lieutenant colonel in ſuch battalion, during 


the time that the ſaid lieutenant ſhall ſerve as colonel, 


EE” N 
20. His majeſty may appoint one proper perſon, who 
ſhall have ſerved, or at the time of ſuch appointment ſhall 
actually ſerve, in ſome of his majeſty's other forces, or in 
any corps of militia that has been drawn out and embo- 
died, to be an adjutant to each regiment, battalion, or 
independent company; and ſuch adjutant, if appointed 
out of his majeſty's other forces, ſhall, during his ſervice 
in the militia, preſerve his rank in the army, in the ſame 


manner as if he had continued in that ſervice; and the 


lieutenant may grant to the adjutant-a commiſſion of liey- 
tenant, or any inferior commiſhon, although ſuch adju- 
tant ſhall not have an eſtate to qualify him for ſuch com- 
miſſion as ts required by this act. 2G. 3. c. 20. , 33. 
21. And any perſon who has quitted or ſhall quit his 
half pay, to ſerve as a commiſſioned officer in the militia, 
' ſhall on his quitting the militia, or on the unembodying 
thereof, be reſtored to his half pay ; the ſame to recom- 
mence from the laſt quarter day, or day of payment next 
preveging, 204.5 207þ. 38. A 
22. His majeſty may appoint, according to the propor- 
tion of one ſerjeant to 20 private men, two or more ſer- 
jeants to each company, out of his other forces; ſuch 
perſons having ſerved in the ſaid forces for one year next 
preceding ſuch appointment; or may appoint ſuch other 
perſons to be ferjeants, as have formerly ſerved for one 
) year in his ſaid forces; or out of any corps of militia that 
has been drawn out and embodied : which ſerjeants fe 
appointed, ſhall take the following oath, NY 


I A. B. ds fincerely promiſe and fwear, that I will it 
faithful and bear true allegiance to his majeſty king George, 
bis bers and ſucceſſors : and I do fwear, that I am a prite 

ſlant, and that I will faithfully ſerve as a ſerjeant in tte 
militia, within the kingdom of Great Britain, for the defentt 
of the ſame, until I fhall be legally diſcharged. 2 G. 3 
£2077; 366 © nee 779, 00 Wn a 
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regiment And the colonel, or where there is no colonel the lieu - 4 
tenant colonel, or where there is no colonel or lieutenant 1 
el to any colonel, the major, ſhall appoint a ſerjeant major out of TK 
only ; he the N =_— , Wl 
d and in And the ſervice in the militia of ſuch perſons ſo ap- 14. 
F a lieute- pointed out of his majeſty's other forces, ſhall intitle. it) 
be intitled them to the benefit of Chelſea hoſpital, in the ſame 011] 
n, during manner as if they had continued to ſerve in the ſaid \ 10 
3 colonel. forces; and every perſon appointed to be a ſerjeant out 1 
of the penſianers an the eſtabliſhment of Chelſea hoſpital, Il 1! 
rſon, who ſhall'be put again upon the ſaid eſtabliſhment after his 4; 
ment ſhall diſcharge from the militia, provided he brings a certificate W011} 
"CES, or in of his good behaviour under the hand of the colonel or 1 
and embo- commanding officer. id. | | { 1 
ttalion, ot And the captain of every company (with the appro- | bi. 
appointed bation of the colonel, or where there is no colonel, of 1. 
his ſervice the lieutenant colonel, or where there is no lieutenant 100 
+ the ſame colonel, of the major of the regiment or battalion) ſhall 181 


>» and the 
ion of lieu- 


appoint ſerjeants out of the private men, to fill up vacan- 
cies; who ſhall take the like oath as ſerjeants appointed 


ſuch adju- by his majeſty (which oath any one deputy lieutenant, 
ſuch com- or if the regiment or battalion ſhall be embodied and in 
. 2 3 another county, riding or place, any one juſtice there 
all quit his may adminiſter,) /. 38. | | | 
the militia, But no perſon who ſhall keep any houſe of publick en- 
embodying tertainment, or who ſhall ſell any ale, wine, brandy, or 
to recom- other ſpirituous liquors by retail, ſhall be capable of being 
yment next appointed or continuing a ſerjeant in the militia. /. 27. 
i And it ſhall be Jawful for the commanding officer of any 
the propor- regiment or batralion, being a field officer, on the appli- 
r more ſer- cation of the captain to diſplace ſerjeants. .. 38. | 


orces ; ſuch 
ie year next 
- ſuch other 
ved for one 
militia that 
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Provided, that if-any perſon who is or ſhall be appoint- 
ed out of his majeſty's other forces, to be a ſerjeant in the 
militia, and ſhall be for any miſbehaviour reduced into the 
ranks, ſhall not within one month after ſuch feduction be 
reſtored ; he ſhall be returned to the company from which 
he was taken in his majeſty's other forces, and ſhall there 
ſerve as a private man; and any perſon appointed a ſer- 
jeant in the militia out of any company of militia, may 
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be reduced into the ranks for miſbehaviour, and ſhall ſerve 

there till he ſhall have compleated his three years ſervice 

as a private militia man; and if there ſhall be no vacancy 

rreant in tt N in the company from whence he was taken, he ſhall ſerve 

Ir the defend in any other company of the regiment or battalion. 

„ 6" Ns. 7 : . 8 

; ; e captain of.every company may appoint corpo- 

And rals out of the private men # his 9 ages _— mas 
| * | tion 
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Ty tion of one corporal to twenty, priyate 1 men; and . 

place ſuch corporals for mi aig appoint others, 

as he ſhall. ſee occaſion, 2 G. 3. 6 20. J 38. 

Drummer, and 24. KIT the captain als o may appoint, two perſons to be 
drummers-or fifers to his company. And the colonel, or 
where there is no colonel the lieutenant. colonel, or where 
there is no colonel or lieutena 8 Selen the e 
appoint, a drum major cut o drummers. 

8 drummers. and fifers, when ſo mL and having te: 

< ceived. any pay as ſuch, ſhall, be deemed to be engaged, 

and compellable to ſerve 1 in the ſame regiment ar batralion, 
until legally diſcharge And ſuch captain m 9 diſplace 
ſuch drummers or fer for W 1 et 5 appoint 
others in their room. 3. c. 20. h. 36, 38 

Serjeant, drum- 28, If any ſerjeant, drummer, or fifer, Wall inliſt in 

lifting. ſifer any of his majeſty's other forees; 3 ſuch Fling ſhall be 

void. 2 G. 3. c. 20. f. 40. 

Clerks of be 26. His majeſty's lieutenant ſhall one a clerk for 

meetings. = the general meetings; and may diſplace ſuch clerk, if he 

think fit, and appoint. another in his room. 2 C. 3. 

20. /. 90. 

And the deputy lieutenants within their WE pike, 

5 ſhall appoint a clerk, for their reſpective ſubdiviſion ; and 

may diſplace him if They think bit, and appoint another in 

| his room. id. 

Clerk of the 27. His majeſty's e ſhall from time to time, a 

_— bat- ,ccaſion ſhall require, appoint a clerk to each regiment or 

| battalion... 2 C. 3. c. 20. J 30. 

And by another clauſe in the ſaid act, when any regi- 
ment or battalion ſhall be unembodied, the colonel, or 
where there is no colonel the. m—_— officer, ſhall 
appoint a regimental clerk to ſuch deaimene or battalion, 
8 "os: 

Agent, 7 =” When any regiment or en. ſhall be embodied, 

al᷑2ʒ nnd during the time they hall continue embodied, the co- 
lonel, or where there is no colonel the commanding of- 
der, ſhall appoint an agent; and take ſecurity from ſuch 
agent; and ſuch colonel or commanding officer reſpec- 
tively ſhall be liable to make good all deficiencies on 
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1 Number of n men ; to be raiſed in 


. [4s 5-06 the town and county of 1 | 
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» ©. £4 


the ſroetal baue. 
#143 Ji 1 10 


51. P hs number off 91 private. meh to Ay raiſed E 


ExetQ#c co LUigeomnorternrty cs 1800 
- Dorſet, with the iſland of Purbeck, and the 


town * of the town. of Poole 4 | 640 


449 


Nene of 


of the places. herein after OI ſhall be as follows: 8 
eder . Bedford ee I 
Berks vie ah e LO : e 50 

Bucks — x s 560 

Cambridge — —— 480 
Chester, wich the city and county of the city. 5 7 

Cheſter — — 560 
b — 6540 
Cumberland 52 — 2320 
Derby —ů— 13 $00. 
Devin with the City .and county. « the city at, 3 


Durham —_— — 0 400 
e Effex 2 — 960 
Glouceſter, with the city and r of che de 
city of Briſtol 4 . 560 
Here ford ——— 5 * 7 480 
Hertford. 5 — —ů 58560 
Huntingdonn 4 + - 
Kent, with the city and county of the city of c 
Canterbury —ů— — 060 
Lancaſter — _ — 800 
a Leiceſter — 560 
Lincoln, with the city and county "of the city 52 
of Lincoln 1200 


Middleſex (oxgluſive of. the tower hamlets) 1600 


onmoutn Fog 
Norfolk, with the city and county of the e 

of Narwich -, | 
Northampton 


i 
1 


the townof Newcaſtle, and town of Berwick . 560 
Nottingham, with, the town and Faunty of the 
town of WW | 


Oxford — — 60 
Rutland 4 ——— | — _— 
Salop r — — 640 
Somerſet — — — 840 
8 K 3. Southampton, 


alt 
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1.50 (New) Militia. 
n Southampton, with the town and county of the And w 
i! town of Southampton e960 and ſet 
i Stafford, with the city and county of the city the nut 
4 of Litchfield | — — 566 by virtt 
1 Suffolak =m—_ — 060 county, 
I | Surrey — — — 8oo tenant 
1118 Suſſex — — — — $0 abſence 
1 Warwick, with the N and county of the city - | nants {} 
of Coventry — e web Bagh poſe, aj 
Weſtmorland — — — 2240 ſerye fo 
Worceſter, with the city and county of the city or othe! 
of Worceſter — $60 which t 
Wilts — — — — Teo militia r 
Tork, Weſt Riding, with the city and c6tinty ſettled a 
Sen e the city of York | — 1240 and inre 
— North Riding * 720 men. 
— Eaſt Riding, with the town and county fixed an 
of the town of Kingſton — '—/ — 400 the num 
: Angleſea ML a Tf ! —— $0 of this 2 
2 Blrecknock — — 160 place; 
Cardigan — — 120 with tw 
Caermarthen — — — 200 or in the 
Caernarvon — 38o lieutenar 
Denbigh — — 0 purpoſe, 
Flint 8 Ro 1 ſpective 
© Glamorgan — — — 300 ſo many 
Merioneth — — — $0 fixed anc 
Montgomery — — — 240 
Pembroke — — — 100 IV, Pro 
Radnor — — — — 120 Og 
26.3 . 20. 4. | | 
1. By 
Pregortioned in 2. His majeſty 5 Koudeadilt ſhalt tranſmit to the privy militia ſh 
phe 1 council, from time to time, a true ſtate of the numbers of month be 
18 perſons fit to ſerve in the militia for the county or place of Wl before tl 
which he is lieutenant ; and after all the ſaid numbers ſhall ments to 
be ſo tranſmitted to the privy council, the ſaid council ſhall I news pax 
fix and ſettle, as near as may be, the number of private i Sers; a 
militia men, who ſhall for the future ſerve for each county, officers, {| 
riding, or place, within that part of Great Britain afore- to the 
ſaid, by the proportion which the numbers returned for each Quarter f 
county, riding, or place bear to the whole number of pri- e ſerve, 
vate militia men directed to be raiſed within that part of 8 2: Ane 
Great Britain aforeſaid; and forthwith tranſmit accounts ¶ with two 
of the numbers ſo fixed and ſettled: to all his majeſtys tenant thi 


= 


* 


lieutenants of the ſeveral counties and places reſpec ; 


(New) Militia. 


And where the number of private militia men ſo fixed 
- obo and ſettled as aforefaid, ſhall be reſpectively greater than 
the number of private militia men, who ſhall have been 
bo by virtue of the aforeſaid act appointed to ſerve for any 
960 county, riding, or place; in ſuch caſe, his majeſty's lieu- 
800 tenant together with two deputy lieutenants, or in the 28 
doo abſence of his majeſty's lieutenant three deputy lieute- W 9 
b nants ſhall at a general meeting, to be held for that pur- ? 1 
646 poſe, appoint what number of private -militia men ſhall T1, 
240 ſerye for each reſpective hundred, rape, lathe, wapentake, ©} 
or other diviſion, within the 'county, riding, or place, to- 
60 which they belong; and the additional number of private bi 
800 militia men to make up the whole number ſo fixed and "it 
ſettled as aforeſaid, ſhall be provided or choſen, and ſworn | 
pu 1240 and inrolled, in like manner as all other private militia” : jl 
720 men. And where the number of private militia men fo 19 
fixed and ſettled as aforeſaid, ſhall be reſpectively leſs than WAG 
400 the number of private militia men, who ſhall be by virtue 140 
80 of this act appointed to ſerve for any county, riding, or 1 
ibo place; in ſuch caſe, his majeſty's lieutenant together "I 
120 with two deputy lieutenants, and on the death or removal ll | 
200 or in the abſence of his majeſty's lieutenant three deputy ' - 1 
80 lieutenants, ſhall at a general meeting to be held for that 1 
280 purpoſe, diſcharge by lot proportionably out af each re- 1 
120 ſpective hundred, rape, lathe, wapentake or other diviſion, 13 
23000 ſo many private militia men as ſhall exceed the number ſo 41} 
- 4:15. fixed and ſettled as aforeſaid. 2 G. 31 c. 20. . 4. 3 
bat 100 IV. Proceedings where the militia have not been al. = | 
- 12ꝛ⁰ FT e 1 
| J. By the 2 G. 3. c. 20. In every county where the Advertiſement : 1 
the privy militia ſhall not be raiſed, the lieutenant ſhall within one caries aue l 
umbers of month before the Chriſtmas Teſſions, and within one month | {ſas 1 ; 
Ir place of before the midſummer” ſeſſions, yearly, cauſe advertiſe- bt 
abers ſhall ments to be publiſhed in the London Gazette; and the . 
uncil ſhall news papers of ſuch county ſignifying the want of of- 13 
of private hcers;” and all perſons qualified and willing to ſerve as 11 
ch county, officers, ſhall at any time return their names and intention is 


tain afore- 


to the lieutenant, or in his abſence, to any general 
ed for each 


quarter ſeſſions for the county in which they propoſe 


* 


ber of pri- to ſerve. /. 20. e | 8. 7 
at part of WF 2: And by the q G. 3. c. 42. The lieutenant together Annual mesting 
t accounts with two deputy lieutenants, or in the abſence of the lieu- te be hele. 

; majeſty's I benant three deputy lieutenants, ſhall hold an annual ge- 


ſpectively e meeting on the ä March; and if no 


4 meeting 


£ 
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0 meeting ſhall be on that day, the lieutenant or in his ab- 
ſence three deputy lieutenants may ſummon a general 
meeting on any other day: of which. 7 days notice ſhall, 
be given in ſome weekly paper (if any ſuch there be) 


i uſually. circulated in ſuch county. % 4j 
Counties not 3. Where the. militia has been raiſed, his majeſty's 
las te pa, J. Iieutenant or three deputy lieutenants; ſhall yearly, on or 
, $34 thay before, Dec, 25. certify, the fame to the, clerk of the peace 
2 * (according as is hereafter in this caſe: directed), which 
certificate be ſhall: deliver to the juſtiges at the ſeſſions ta 
de held next after Dec. a5. and ſhall chen file the ſame 
among the records. And where no ſuch certificate from 
his majeſty's lieutenant or three, deputy, lieutenants hall, 
be delivered to the clerk of the peace; he ſhall certify un- 
der his hand and ſeal, to the ſeſſions to be held next after 
Dec. 25. in that year, on the day the ſeſſions ſhall be 
opened, that he has not received from his majeſty's lieu- 
tenant or any three deputy lieutenants ſuch certificate; and 
be ſhall file ſuch, his certificate amongſt the records. 96. 


And the juſtices at the ſaid ſeſſions ſhall raiſe and levy, 


within ſuch county or place, the, ſum of 5 J. in lieu of 


rate. /. 20. 10 Vdangeems N 
Provided, that every perſon. duly qualified, who ſhall 
[ haye ſeryed for fours years, or ſhall be ſerving, as an of. 


by writing under his hand to ſerve as an officer, ſhall be 


aſſeſſment, nor ſhall his lands, whereſoever lying, be charged 
thereto; and the deficiency thereby occaſioned ſhall be al- 
lowed to ſuch county or place, by deducting the ſum which 
would otherwiſe haye been charged en ſuch. perſon, from 
e 20391069] e uae pt en fur man heat 
in directed to be raiſed on ſuch county or place. /. 21. 
Provided, that every perſon claimjngſuchexemption ſhall 
file a certificate of . Wa, or baving offered to ſerve, 
With the clerk of the peace, ang ſhall deliver to him a lik 
of, his tenants and farmers, and of their places of abode ; 
5 and the clerk of the peage 3 Il; file the ſame amongſt the 
bs. * records; and when ſuch rate ſhall be ordered to be made, 


$ 


the clerk of the peace ſhall certify to the treaſurer and high 
. conſtables, the names of the perſons having filed ſuch cer- 
_ tificates and liſts, and the names of their farmers and te- 
nants z and the treaſurer and high conſtables ſhall tranſmit. 


ee eertilicate and lik ic the petty conſtables where ts 


@ - 


* . 


199 1 


every private militia man, in like manner as the county 


ficer in any corps of the militia, or Who ſhall offer himſelf 


exempted from PAYING Any part or ſhare of ſuch rate or 
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* 


the ſaid rate. 7＋ Abr 744 Was. ; 
And the lieutenant of the place where ſuch perfon ſhall 

have ſerved four years or is then ſerving, ſhall grant to 

him a certificate thereof; and every lieutenant, juſtice, 


or chief magiſtrate, to Whom ſuch perſon ſhall offer him-: 

ſelf to ſerve, ſhall likewiſe grant him a certificate of the 

ſame; in order that he may be exempted as aforeſaid. ſ. 23. 
And the faid rate ſhall» be levied and kept diſtinct and 


ſeparate from all the other county rates. / 24, 25. 


And the tenant may deduct the ſame out of his rent; 


except where there js a covenant to the contrary, or where 


the lands axe not let at rack rent. , 25, 26. 
Where a county and à city or town being a county of 


itſelf are joined towards raiſing the militia, they ſhall each 


pay according to their quota's to the land tax; unleſs the 
number of men ſhall have been apportioned between them, 
and then they ſhall each pay according to their number of 


men. . % >: | 


And where a city or town being a county of itſelf doth 
not contribute; to the county rate; their proportion ſhall 


be levied, in like manner as their. poor rate. / 28, 29. 


Where a town. lies in two counties, they. ſhall contri- 
bute in that county only where the church ſtands; and the 


deficiency of the rate which the ſaid town would have paid, 


ſhall be made up by the county in general, and not by the 


diviſion or hundred where the town is ſituate. .. 30. 


And if fuch city or town ſhall not before Fuze T. year- 


ly pay their quota to the county treaſurer, the juſtices of 
the county at their midſummer ſeſſions ſhall iſſue an order 


to the overſeets of the poor of each reſpective pariſh with- 


in ſuch city or town, requiring them to return to the next 
Michaelmas ſeſſions the ſeveral quota's that each pariſni or 
place pays to the land tax; and the juſtices: at the ſaid 
Michaelmas ſeſſions ſhall cauſe the ſame to be levied on the 
goods of the churchwardens or overſeers, who ſhall be re- 


n as for money expended for the relief of the poor. 
And the treaſurer, within one calendar month after he 
ſhall haue regeived the money, ſhall pay the ſame to the 


receiver general of the land tax; who ſhall, within ten 


days after the receipt thereof, certify the ſamè to the com- 
miſſioners of the treaſury, and ſhall forthwith pay the ſame 
into the exchequer, to be accounted for yearly to the par- 

Lament, and applied as they ſhall direct. ,. 33 31. 


8 
2 


lands lie, in order that ſuch lands may not be charged to 


And 
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And the receiver general for his trouble ſhall be allowed 
2d. in the pound; treaſurer, 1d; high conſtables, i d; 
petty conſtables, churchardens, and overſecry of the poor 
1d. % 37“ 

And thæ elerk of bd peace mal, within 74 . next 


after Chriſtmas yearly, tranſmit to the commiſſioners of 


the treaſury, and alſo to the receiver general, a copy ſign- 


ed by him of every certificate which ſhall have been deli- 


vered in purſuance of this act; and if no ſuch certificate 


ſhall hare been delivered, then he fhall certify that no ſuch 


Certificate from his majeſty? s lieutenant or an 0 three deputy 

lieutenants hath been received by him, an 

certified the ſame to the juſtices of ſuch general quarter 
ſeſſions, and thereon required ſuch juſtices to proceed ac- 


cording to the directions of this act; and ſhall alſo certi- 


fy what proceedings have been hab at ſuch ſeflions in re- 
lation to the raiſing the faid ſum of 5 l. per man: And if 


the juſtices at ſuch ſeſſions ſhall not proceed to raiſe the 


| ſame, the clerk of the peace ſhall within 14 days next af- 
tet the ſaid ſeflions certify to the folicitor of the treaſury 
ſuch omiſſion, and the names of the juſtices preſent at 
ſuch ſeſſions: And the ſolicitor of the treaſury ſhall, on 
receipt of ſuch certificate, forthwith proce to | compel 
the juſtices to raiſe the ſaid ſum. / 40. 

\Amd-af- the ſaid ſum of 51. per man ſhall not be duly 
paid into the exchequer; or if any perſon ſhall refuſe or 
omit to pay his proportion or to perform his duty for rai- 
ſing or payment of the ſame; the treaſurer, high conſta- 
ble, and petty conſtable, or other perſon to whom ſuch 
default ſhall be made, ſhall. within 14 days after ſuch de- 


fault, certify the ſame in writing ſigned by him, with the 


reaſon thereof, to the clerk of the peace; and the clerk 
ol the peace ſhall, within 14 days after, certify the ſame 
to the ſolicitor of the treaſury, on pain of 200 J. and for- 
feiting his office, and being incapacitated to hold any office 
under the government: And the ſolicitor of the treaſury 
all, on receipt of ſuch certificate, proceed with all due 
diligence, to proſecute all juſtices of the peace, receivers 
general, treaſurers, and other perſons neglecting or omit- 
ting tbeir duty, and to raiſe the ſaid an of 5% yer man, 


4. 41, 46. 


And if the clerk of the peace mall bn or neglect to 


receive, deliver, file, make, record or tranſmit ſuch certi- 
ficates or any of them; he ſhall forfeit 500 1. and his of- 
Kee, and be incaparitated: Alſo the ſolicitor of the trea- 
bey neglecting his duty ſha}. incur the like forfeiture ; 
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geceiver general or treaſurer neglecting his duty ſhall for- 
feit 200 I. chief conſtable 50 l. petty conſtable, and other 

rſon who ſhall offend in like manner, 20 l. All which 
forfeitures ſhall be te him who ſhall ſue fer the ſame in 
any of his majeſty” s courts of record at Wiftminfler, ſ. 42, 

Ge at 

A other eee and forſeitures by this act not other- 
wiſe directed, ſhall be recovered on proof upon oath be- 
fore one juſtice, to be levied by diſtreſs : for want of ſuf- 
ficient diſtreſs, the n to be committed: to :the com- 
mon gaol,, - 26 N e 8 


V. Iſuing precepts to return . ifs. | 


1. Where the militia hath not been ib his majeſty's A generel meet- 
lieutenant together with two or more deputy lieutenants, is to be had. 
and on the death or removal or in the abſence of his ma- 
jeſty's lieutenant, apy three or more deputy lieutenants, 
ſhall meet at ſome city or prinipacl town of the county, or 
place on the ſecond Tueſday of May, in every year; and 
if there ſnall happen to be no ſuch meeting on that day, 
then the ſaid lieutenant, or, on his death or removal or in 
his abſence, three deputy lieutenants, ſhall ſummon or 
cauſe to be ſummoned another meeting to be holden there, 
on a day to be fixed by ſuch ſummons ; of which day and 
place, notice ſhall be given in the London Gazette, and 
alſo in any weekly paper uſually circulated in ſueh county 
or riding, 14 days at leaſt before the *. . meet- 
ing. 2 G. 3. c. 20. . 42. 

Note, generally, that the general meetings are to con- 
fiſt of the lieutenant, together with two deputy lieutenants; 
or, on the death, or removal, or in the abſence of the lieu- 
tenant, of three deputy lieutenants. 

But within the ſmaller counties, to wit, of Cumberland, 

Huntingdon, Monmouth, Weſtmorland, Rutland, and all the 
counties in Halgs, two deputy lieutenants with one juſtice, 
or one deputy lieutenant with two juftices, may exerciſe 
all the powers conferred by this act on three deputy lieu- 
tenants in other places. . 91. | 

2. At the ſaid firſt general meeting, his  majeſty's lieu- Subdiviſion 
tenant, or on his death, or removal, or in his abſence, — 
three deputy lieutenants mal W ſubdiviſions. 2G. 

3. c. 20. f. 42. 

Which ſaid ſubdiviſion meetiogs are to conſiſt of three 

deputy Beucnants, or two 9 lieutenants together with 
One 
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| one zelle, or one AF hu og ee wh; with two 
ices. - 6550 | 
a And of this aforefaid: general meetings thire, ure to be 
three ; the firſt, for iſſuing ꝓrecepts to return liſts; the ſe. 
cond, for proportioning-the numbers in the ſeveral larger 
diviſions, as hundreds, or wards ; the third, for forming 
the militia into regiments and companies ö.; 


in the liſts, and hearing appeals; the ſecond, for propor- 
tioning the numbers in the ſmaller diviſions, a3-pariſhes; or 

; townſhips; the third, for balloting, and the fourth, for 
| ſwearing and inrolling the men. 

And others occafionall yr: 
Where the militia are on * 5 n is to be one gene- 
1 15: © ral meeting annually; and four eee and 
ö n as ocenſion may fall out: 

. ˙ Bur notwithſtanding abe Gubdivifion 
ſtrain the deputy e ings, it ſhalÞ be lawiſul for any deputy lieutenant, or 
„ e ee e act in any and every ſubdiviſion. within the 
Ung in the coun. county; riding or place. a G. go. 2mofolBg:r 1 
ty at large. 4. If there ſhall not appear at any ſubdiviſion. meeting, 
e lg a ſufficient number of deputy lieutenants and juſtices to 
fofficient number Act; the clerk ſhall by: notice given in writing to al! the 
mall not appear, deputy lieutenants within ſach ſubdiviſion, or left at 

their reſpective places of abode, appoint another meet- 

ing to be beld within 14 days, at the ſame place where 

ſuch meeting had been before appointed to be held, gi- 

ving at leaſt five days notice thereof. 4 61 , 20. 
1 5 wa At the faid firſt general bed, the lieutenant, « or 
iFued for return. on his deatli of removal, or in his abſence. three deputy lieu- 
ing liſts, tenants, ſha}l iſſue (A) their orders to the chief conſtable, 
and where there is no chief conſtable, to ſamt other offi- 
cer of the ſeveral hundreds, rapes, laths, wapentakes, or 
ther diviſions, to require by orders under their hands the 
conſtable or other ſuch officer of each pariſh, tithing or 
place, to return to the deputy lieutenants within the ſubdi- 
viſions; at the place and on the day appointed at the ſaid firſt 
general meeting, fair and true liſts in writing, of the names 


Hf all the men uſually and at that time ,dwelling within 


"ov „ tei reſpective pariſhes,” tithings and places; between the 
| ages of 18 and 45 years, diſtinguiſhing their reſpective 

ranks and occupations; and where the true names of ſuch 
perſons cannot be procured; the common appellation of 
fuch perſon ſhall be ſufficient; and which of the perſons ſo. 


retarned labour under any — * - 
rom: 


4 


Of the ſubdiviſion meetings, four; the firſt, for taking | 


ſon wt 
other f 
commi 
in the 
of the 


cenſed 


ſtable, 
appren 
muſter 
nor 2 
of the 
childre 
perſon 
J 43: 

7. 4 
{ubdiv 
that an 
tice, h 
they 
neſſes, 


| thall:a 


prenti 
for wil 
if not, 
in: A 
bound 
ſhall. 1} 


and th 


the w. 


th two from ſerving 3. having firſt affixed a true copy of ſuch liſt 

on the door of the church or chapel, and if any place 
to be have no church or chapel, then on the door of che cel 8 
the ſe. or chapel. of ſome , pariſh or place thereto adjoining, on 
larger ſome ſunday morning before they ſhall make ſuch return, 
orming which ſunday ſhall be three days at the leaſt before the 

14 ſaid meeting; and alſo notice in writing, at the bottom 
taking of ſuch liſt, of the day and place of ſuch meeting, and that 
propor- Al perſons who ſhall think themſelves aggrieved, may 
ſhes, or then appeal, and that no appeal will be afterwards recei- 
th, for „ 6-20. 43. „ 

6. Provided, that no peer of this realm, nor any per- ee, ay 
fon who ſhall ſerve as a commiſſion officer in his majeſtys 

e gene- other forces, or in any of his caſtles or forts; nor any non- 
58; and commiſſion officer ſerving, or who has ſeryed, four years 
no! in the militia; nor any perſon being a member of either 
diviſion of the univerſities; nor any clergyman ; nar any li- 
ant, of cenſed teacher of any ſeparate congregation ; nor any con- 
hin the ſtable, or other ſuch peace officer; nor any articled clerk, 
5 820 apprentice, ſeaman or ſeafaring man; nor any perſon 
neeting, muſtering and doing duty in any of his majeſty's docks; 
tices o to nor any perſon free of the company of watermen 
all the of the river Thames; nor any poor man who has three 
left at children born in wedlock; ſhall be compelled to ſerve 
r meet- perſonally,- or to provide a ſubſtitute.” 2 G. 3. c. 20. 
e where J. 43. | OM MW 
eld, gi- 7. And if the deputy lieutenants and juſtices at any 
. 20. ſubdiviſion meeting, ſhall receive information, or ſuſpect, 
l that any perſon inſert ed in any liſt, deſcribed as an appren- 
zant, or tice, has been fraudulently bound in order to avoid ſerving ; 
uty licu- they may inquire into ſuch binding, and ſummon wit- 
mitable, neſles, and examine them on oath: And if ſuch! fraud 
her offi- . thall:appear, they may appoint ſuch perſon ſo. bound ap- 
akes, or prentice, to ſerve immediately in the militia of the, place 
ands the for which , (uct liſt was returned, if there be a vacancy ; - 
thing or if not, then on the firſt vacancy that ſhall happen there- 
e ſubdi- in: And the perſon to whom ſuch apprentice ſhall be ſo 
ſaid firſt bound, ſhall -forfeit 101. which, if not forthwith paid, 
ne names ſhall be levied by diſtreſs ; half to the-informer, if any; 
within and the other half, or, if there ſhall be no informer, then 
veen the the whole, to be applied in manner hereafter mentioned. 
e lee 
of ſuch 8. If any chief conſtable, conſtable, or otber officer, Lig fraudulent; 


ation of ſhall refuſe or gegle& to return ſuch liſt, or to comply 


erſons ſo with ſuch orders as he ſhall receive irom the lieutenant, 
NS oy deputy, lieutenants, and juſtices, in.purluance of this act; 
| TOM 13 25 | | wm 8 


Or | — 


or ſha!l in making ſuch return be guilty of any fraud or 
wilful partiality ; any three deputy lieutenants, ot two de- 
puty lieutenants with one juſtice, or one deputy lieute- 
nant with two juſtices, may impriſon him in the common 
gaol for one month, or at their diſcretion may fine him 
in;any ſum not exceeding 5 l. nor under 40 s. by diſtreſs, 
2 . 46. f 71. 1 f 
And any perſon who ſhall by gratuity, gift, or reward, 
or by promiſe thereof, or of any indemnification, or by 
menaces, endeavour to prevail on any conſtable or other 
officer to make a falſe return, or to eraſe or leave out the 
name of any perſon who ought to be returned; he ſhall 
forfeit 50 l. to-him who ſhall ſue; and if any perſon ſhall 
refuſe to tell his chriſtian and ſirname, or the chriſtian 
and ſirname of any man lodging or reſiding within his 
houſe, to any conſtable or other officer authorized by this 
act to demand the ſame, he ſhall forfeit 101. . 72. 
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ſtroyed; the deputy lieutenants and juſtices, in their ſub- 


to them at their next ſubdiviſion meeting, in like manner 
| as the former was. 2G. 3. c. 20. /. 58. 
Second general 10. At the ſaid firſt meeting, ſhall be appointed alſo, 
meeting *P- the time aud place of a ſecond general meeting. 2 G. 3. 
pointed, : S 

6. 20. J. 4a. 1 


VI. Return and fettling of the liſt.” 


„ 1. On the day and at the place appointed for the 
turned upon firſt ſubdiviſion meeting as aforeſaid, for the return of 
—_ the liſts, the conſtables or other officers reſpectively ſhall 

attend, and verify their return upon oath. 2 G. 3. c. 20. 
= 42. | ; 8 5 . * 
1 1 2. And the deputy lieutenants and juſtices, ſo aſſem- 
and determined. pled in their ſubdiviſions, ſhall (after hearing any perſon 
who ſhall think himſelf aggrieved, by having his name in- 
ſerted, or by any others being omitted) direct ſuch lifts to 
be amended as the cafe ſhall require; and alſo the names 
| of all perſons by this act excepted, to be ſtruck out of 
* the ſaid liſts. 2G. 3. c. 20. .. 2242. 
A perſon having more than one place of reſidence, 
perſon I ſhall be'deemed to reſide only, and ſhall ſerve, within the 
* cdunty or place, where his name ſhall have been firſt in- 
ſerted in a liſt, and returned; and the clerk to the ſubdi- 


viſion meeting to which ſuch liſt ſhall be returned, ball 
| | on 


3 


Liſt oft. 9. If the liſt of any pariſh or place ſhall be loſt or de- 


diviſions, may cauſe a new liſt to be made and returned 
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ſuch liſt was made and returned. 1 f 5 | 
4. And at the ſaid firſt ſubdiviſion meeting they ſhall Time appointed 10 


- 
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on requeſt grant a certificate gratis, that ſuch perſon's 
name was inſerted in ſuch liſt, ſpecifying the times when 
2 . 3. . 0. 
appoint a time and place for the ſecond meeting within . 
the ſubdiviſions; for proportioning che numbers in the 

ſeveral pariſhes and townſhips, after they ſhall have 

been firſt proportioned, at the ſecond general meeting, in 

the hundreds, rapes and other large diviſions, - 2 G. 3. 


1 Wn 1 2 8 
5. For which purpoſe, they ſhall alſo, at the ſaid firſt Lida to be te- 


ſubdiviſion meeting, return to the ſecond general meeting, n e oh 
all the lifts of the ſeveral pariſhes, tithings, and places, — 

ſo amended as aforeſaid, that the men may be by them 

proportioned in the ſeveral larger diviſions as aforeſaid, 

2 G. 3. c. 20. . 42. | = 
6. Note, that after every ſubdiviſion meeting, the clerk Clerk to tranf- 


. . 3 mit an account 
of the ſaid meetings, ſhall within 14 days after each meet- ef the proceed: 


ing, tranſmit to his majeſty's lieutenant fair and true co- ings, 


pics of the rolls ſigned at the ſaid meetings. 2G. 3. 
c. 20. , 70. 4.4 '£ 8 F - W 


VII. Proportioning | the numbers in the «ſeveral hun- 
| dreds or other large diviſions. q 


I. At the ſecond general meeting as aforeſaid, they ſhall Numbers propar- 


. . 2 i in the ſe- 
appoint what number of men in each reſpective hundred, ere, eee 


rape, lath, wapentake, or other diviſion, ſhall ſerve in * 
the ſaid militia, towards raiſing the number of men by 
this act directed to be raiſed for ſuch reſpective county, 
riding, or place, in proportion to the whole number con- 
tained in ſuch lifts, 2 G. 3. c. 23. . 42. 
2. And if it ſhall appear at any time to the general The fame may 


| meeting, that the diſtribution by them made amongſt the be elteted from 


ſeveral hundreds and other like diviſions, was either unn 
equally or erroneouſly made, or, from any ſubſequent al- 
teration of circumſtances, is become unequal and diſpro- 
portionable; they may make a new diſtribution in like 
manner as at firſt. 2 G. 3. c. 20. %. 75. 5 

3. At the ſaid ſecond general meeting, they ſhall order Copies to be 
copies to be made of all the ſaid liſts; ang ſuch copies to e ee Poa 

e lecond {ny 


divihon mee: + 
Inge, 


be returned to the ſecond ſubdiviſion meetings. - 2 G. 3. 
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a 
VIII. Proportioning "in the ſeveral pariſhes, tithings, 


or places, 


- Proportioning in 1. At the ſecond ſubdiviſion meeting as aforeſaid, the 

© the ſeveral pa. deputy lieutenants and juſtices ſhall appoint what number 

hog wa places of men ſhall ſerve for each pariſh, tithing, and place; 
in proportion to the number appointed at the ſecond gene- 
ral meeting to ſerve for each hundred, rape, lath, wapen- 
take, or other diviſion, 2 G. 3. c. 20. /. 42. 

Tua or more 2. And they may add together, whenſoever they ſhall 


* bs. el. think neceſſary, the liſts for two or more pariſhes, tithings, 


or places; and proceed upon ſuch lifts added together, 

; ſo as to make the choice of | militia men by lot as equal 
and impartial as ꝓoſſible. 2 G. 3. c. 20. .. 44. 

Third fubdivifion 3. And if a proper number of officers be then ap- 

e et pointed, (as is herein after mentioned), they ſhall appoint 

_— anether meeting to be held- within three weeks in the 

ſame ſubdiviſion, for allotting the men. 2 G. 3. c. 20. 


oY ” 


„ % 0d 3&0 toy: a; 
| Notice to IE 4. And ſhall iſſue out an order (B) to the chief conſta- 
ven thereof. ple or other officer of the reſpective hundreds or other 
- diviſions, requiring them to give notice to the conſtable 
or other like officer of each pariſh," tithing or place, of 
the number of men ſo appointed to ſerve for ſuch reſpective 
pariſh, —— or place; and of the time and place of 
the next ſubdiviſion meeting, for chuſing the men by lot. 
n 4d«:: & ie 49 | 
N - TX. Ballating. 


* 


Balloting, 1. The deputy lieutenants and juſtices, at ſuch third 

ſubdiviſion meeting ſo appointed as aforeſaid, ſhall cauſe 

eu the men to be choſen by lot (except as hereafter excepted), 

I'S out of the liſts returned for the: reſpective pariſhes or 
. places. 2 C. 3. c. 20. f. 42. | 


Pariſhes may of- 2. Provided, that if the churchwardens or oveęrſeers of 
fer volunteers. 4 any pariſh, tithing or place, or of two or more pariſhes, 
| - tithings. or places ſo added together as aforeſaid, ſhall with 


t »townſhip or townſhips, hamlet or place, taken at a veſiry, 
or at any other meeting, for ſuch pariſh, townſhip, ham. 

let ox place, to be holden for that purpoſe, provide and 
„produce any volunteer or volunteers, and ſuch volunteers 
{hall be approved by the ſaid deputy lieutenants and pe 
ben BEY | : | tices; 


teen — 


the conſent of the inhabitants of the pariſh or pariſhes, - 


tices; . 
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(New) Militia. 
tices; they ſhall be then and there ſworn in and inrolled : 
and only ſo many ſhall be choſen by lot, as ſhall be wanted 
to make up the whole number to ſerve for ſuch pariſh, 
tithing, or place, or pariſhes, tithings or places. 2 G. 
3. c. 20. / 45. 2 ; 

Provided that no ſuch volunteer ſhall be admitted, who 
ſhall not be five feet four inches (at leaſt) in height, and 
able and fit for ſervice. 4 G. 3. c. 17. J. 3. = 

And if ſuch churchwardens or overſeers, ſhall give to 
ſuch volunteers any ſum or ſums of money to ſerve in the 
militia z they may make a rate on the inhabitants, by the 
rate they now uſe for the relief of the poor; which rate 
being approved by two juſtices, the ſaid churchwardens or 
overſeers may collect ſuch rate, and reimburſe themſelves 
ſuch ſums as they ſhall have paid with the conſent of the 
faid inhabitants as aforeſaid; and the overplus, if any, 
ſhall be applied as part of the poor rate. And if any ſhall 
refuſe to pay; one juſtice, on complaint thereof by ſuch 
churchwarden or overſeer, may levy the ſame by diftreſs. 


But no ballotted perſon, who ſhall have ſerved himſelf, 


or by ſubſtitute, three years, or. who ſhall be then ſer- 
ving himſelf or by ſubſtitute, ſhall be liable to pay ſuch 
rates, id. | 


Provided always, that any perſon who ſhall think him- 


ſelf aggrieved by ſuch rate as aforeſaid, may appeal to the 


next ſeſſions, - in like manner as againſt the poor rate. 


J 46. | | 
3. It ſhall not be lawful for any perſon (other than penalty of inſu- 


ſuch churchwardegs and overſcers) to contract or agree ring. 
with any perſon, for any ſum or other conſideration, to 

indemnify or inſure any perſon liable to ſerve in the 
militia, againſt ſerving therein; or in like manner to 
contract or agree to provide a ſubſtitute for any perſon 
who may be choſen by lot, or to pay the penalty of 10 J. 
by this act laid on any perſon choſen by lot, who ſhall 
refuſe or negle& to appear and take the oath and ſerve, or 
provide a ſubſtitute z and if any perſon ſhall offend herein, 
he ſhall, for every ſuch contract or agreement forſcit 100 1. 
half to the proſecutor, and half to the poor; and every 
ſuch contract ſhall be void. 2 G. „„ 


Provided, that nothing herein ſhall extend to prevent 
any perſon choſen by lot, from procuring by himſelf or 
others, a proper perſon to ſerve as his ſubſtitute. , 52. 

Provided alſo, that this ſhall not extend to prevent 
perſons of the fame pariſh. or place, or of two or more 
added together, from entring into ſubſcriptions amongſt 


Vol. III. 


them- 
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| themſelves, for paying jointly for ſubſtitutes to be provi. 
ded for ſuch of the ſubſcribers on whom the lot may fall. 
Fourth ſubdivi- 4. And the ſaid deputy lieutenants and juſtices, at 


gon meeting ap- ſuch third ſubdiviſion meeting, ſhall zppoint another 
2 225 meeting to be held within three weeks in the ſame ſub. 
diviſion,” for ſwearing and inrolling the men. 2 G, z. 
. | | 2 
Notice thereof to 5. And ſhall ifſue out an order (C) to the chief con- 
be given to the ſtables, to direct the conſtables or- other officers of each 
pei ſons ballotted. 4 | ? . 

pariſh or place, to give notice to every man ſo choſen 
to appear at ſuch meeting; which riotice ſhall be given, 
or left at his place of abode, at leaſt ſeven days before 
ſuch meeting. 2 G. 3. c. 20. /. 42. 


A. Iuliſting; and therein, of ſubſtitutes. 


Proof to be made 1. At the ſaid fourth ſubdiviſion meeting, the con- 
of notice tothe ſtables ſhall attend, and make a return upon oath of the 
2 2567 days when ſuch notice was ſerved, 2 G. 3. c. 20. /. 42. 
2. And every perſon ſo choſen by lot ſhall, upon ſuch 
notice, appear at ſuch meeting, and there take the fol- 
lowing oath, to be adminiſtred by one deputy lieutenant; 
and ſhall be inrolled to ſerve in the mili:ia as a private 
militia man, for the fpace of three years, in a roll to be 
then and there prepared for that purpoſe; or ſhall provide 
a fit perſon (to be approved by the ſaid deputy lieutenanis 
and juſtices as aforeſaid then met) to ſerve as his ſubſtitute; 
which ſubſtitute ſo provided, ſhall take the ſaid oath, and 
fign on the ſaid roll his conſent to ſerve as his ſabſtitute, 
during the ſaid term, 2 G. 3. c. 20, f. 42. 
(Provided, that no ſuch ſubſtitute ſhall be admitted 
and ſworn, who ſhall not be five feet four inches in 
height, and able and fit for ſervice, 4G. 3. c. 17. / 3) 
Which ſaid oath ſhall be as follows: I 4. B. do 


Swearing and in- 
rolling. 


« bear true allegiance to his majeſty king George, hö 
e“ heirs and ſucceſſors; and I do ſwear, that I am 2 
« proteſtant, and that I will faithfully ſerve in the militia 
© within the kingdom of Great Britain, for the defence 
ce of the ſame, during the time for which I am inrolled, 
«© unleſs I. ſhall be ſooner diſcharged,” 7d. 
Penalty of re- 3. And if any perſon ſo choſen by lot to ſerve in the 
$a. militia (not being one of the people called quakers) ſhal! 
refuſe or neglect to take the ſaid oath and ſerve en 
1 ; militlaz 


0 ſincerely promiſe and ſwear, that I will be faithful and 
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militia, or to provide a ſubſtitute to be approved as afore- 
ſaid, who ſhall take the ſaid oath, and ſign his conſent to 


provi- 


" 225 ſerve as his ſubſtitute 3 every perſon fo refuſing or neglec- 
. ting ball forfeit 10 l. (D. E. F.) and at the expiration of 
WER three years be liable to ſerve again, or provide a ſubſti- 
i ab tute. 2 C. 3. c. 20. / 42. 5 1 
We 2 Which ſaid forfeiture {hall be applied in the firſt place, 
4 by the deputy lieutenants and juſtices as aforeſaid within 
AY on. their reſpective ſubdiviſions, in providing a ſubſtitute for 
ET the perſon who ſhall have paid ſuch peralty ; and if an 5 
e part of ſuch penalty ſhall remain, after fuch ſubſtitute 
8 ſhall be provided, the ſame ſhall be paid to the colonel or 
ie commanding officer, and be applied as part of the regi- . 
mental ſtock. /. 93. a | | ; 
And where the goods of ſuch offender ſhall not be ſuf= 
ficient to anſwer the diſtreſs, he ſhall be committed (as is 
7 hereafter ſpecified) to the common gaol, for any time not 
; exceeding three months. /. 128. | | 
the con- 4. If any ſerjeant, drummer, or fifer, ſerving in the Officers beating 
N of os militia, ſhall beat up for volunteers; the perſon who ſhall ur for velunteery 
0. f. 42. give orders for fo doing, ſhall, on proof of ſuch beating up 
pon ſuch and ſuch orders given, upon oath before one juſticꝶ, forfeit- 
Ne 201, half to the pes ſon who ſhall make information thereof, 
eatenant; and the other half to be applied as part of che regimental 
a private ſtock; and if ſuch ſerjeant, drummer, or fiſer, ſhall reſuſe 
1-13 i be to declare upon oath before ſuch juſtice, from whom he 
11 provide received ſuch orders; ſuch Juſtice may commit him to the 
Lec houſe of correction, for any time not exceeding three 
abficure; I worte. 2 C. 3. e, 20. 4 55. | is. 
oath, and Ky No officer ſhall, during the time the regiment, bat- Officers hiring 
ſubſtitutt, taiion, or independent company ſhall be out of the county wen. 


or place to which they belong, engage any perſon to ſerve 


„ Aamwittel in ſuch regiment, battalion, or independent company, un- 


inches leſs ſuch perſon fo engaged ſhall be a native of ſuch county. 

1 1 20. J 56. | = = | 

J. B. do 6. Every militia man ſhall, if he changes the place of Militia an 
aithful and his abode from one pariſh or place, to another pariſh or ebanzinghin, 
George, bis place, the militia whereof fhall ſerve in the fame regiment *' N 
+ 1 am a or battalion, continue to ſerve in ſuch regiment or bat- | 


talion for the place from whence he removed, and ſhall 
not occaſion a vacancy for ſuch pariſh or place, but ſhall 
be trained, exerciſed, and paid by the officer of the 
company to which the militia of ſuch pariſh to which he 
Temoved ſhall belong; and every militia man, who ſhall 
lakers) ſhall pge the place of his abode from one county to another 
we in ounty, or from one pariſh or place to another pariſh or 

militia, | I. 2 Py 


the militia 
the defence 
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or battalions; ſuch perſon ſhall ſerve, upon the firſt 
vacancy, in ſuch regiment or battalion until his ſervice be 
compleated. And he ſhall before he change the place of 


— —— 
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or two deputy lieutenants together with one juſtice, or one 
deputy lieutenant together with two juſtices, at ſome ſub- 
diviſion meeting, or to one deputy lieutenant z who ſhall 
give to him a certificate of the time he ſhall have ſerved 
from his inrollment ; and if ſuch certificate ſhall have been 
given by one deputy lieutenant only, he ſhall certify the 
ſame to the next meeting within the ſubdiviſion ; and ſuch 
militia man ſhall produce the ſaid certificate to the deputy 
| lieutenants and juſtices, at the next meeting for the ſub- 
diviſion wherein he ſhall then dwell, or to one deputy 
lieutenant reſiding near, who ſhall certify the ſame to the 
next ſubdiviſion meeting. And if any militia man, fo 
changing his place of abode, ſhall not give notice, and 
produce his certificate as aforeſaid ; he ſhall, on convic- 
tion upon oath before one juſcice, forfeit 20s. and if he 
mall not immediately pay the ſame, it ſhall be levied by 
diſtreſs ; and for want of ſufficient diſtreſs, he ſhall be 
committed to the houſe of correction for any time not ex- 

ceeding one month. 2 C. 3..c. 20. J. 67. 
And the clerk to the ſubdiviſion meeting fhall, upon 
notice given by any militia man of changing the place of his 
| abode, and of a certificate granted him as aforetaid, forth- 
with give notice thereof to the clerk of the meeting for the 
ſubdiviſion to which the pariſh or place where he then re- 
ſides ſhall belong. . 68. 1 8 
Inlitinę into the 7. If any perſon inrolled and ſerving in the militia 
militiaelſe- {hajl offer himſelf to ſerve and be inrolled as a ſubſtitute 
| Hs in any other regiment or battalion of militia ; he ſhall, 
on proof upon oath before one juſtice, forfeit 101. to the 
informer, to be levied by diſtreis ; and for want of ſuff— 
cient diſtreſs, the juſtice ſhall commit him to the common 
gaol for any time not exceeding 3 months, 9 C. 3, . 42. 

48. 7 5 | 

/ 5 whereas doubts have been conceived whether any 
militia man who hath been inrolled in a different hundred, 
rape, wapentake, diviſion, or place, of the fame county 
from that in which he is bound to ferve for himſelf, or as 
a ſubſtitute, could be compelled to ſerve as ſuch within the 
proviſions of the acts now in force for raiſing the militia; 
it is declared and enacted, that ſuch inrollment is legal 


and valid, and that every man who hath taken the * 
| an 
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place, the militia whereof ſhall Treirk in different regiments | 
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and ſubſcribed the county roll in the preſence of one 
deputy lieutenant [as is hereafter ſet forth in caſe where 
the militia have been already raiſed] and the clerk of the 
general meetings (or his deputy), ſhall be deemed a 
militia man in like manner as if three deputy lieutenants 
had been preſent at the inrollment. 11 C. 3. c. 32. 


25. | | 
8. By the 5 G. 3. c. 36. If any perſon, ſworn and in- Inliſing inte 
rolled in the militia, ſhall inliſt in his majeſty's other besdlars. 


forces; the overſeer of the poor of the place for which he 
ſetves, ſhall, as ſoon as it comes to his knowledge, acquaint 
the adjutant therewith ; who ſhall forthwith apply to 4 
juſtice of the peace for the place for which ſuch perſon is 
nrolled, to iſſue his warrant ta apprehend ſuch militia 
man; and ſuch adjutant may ſend the ſerjeants and drum- 
mers to ſearch for and apprehend him by virtue of ſueh 
warrant : And any juſtice for any county or place where 
ſuch militia man ſhall or may be found, ſhall indorſe the 
jad warrant (on application made to him for that purpoſe) 
and cauſe the ſaid militia man to be apprehended and 
brought before him, or ſome other juſtice for the county 
or place where, ſuch militia man ſhall be apprehended : 
And if it A appear upon path to ſuch jultice, that 
the ſaid perſon was inrolled to ſerve in the militia, 
at the time of his inliſting into his majeſty's other forces, 
and did not acquaint the officer inliſting him therewith ; 
ſuch juſtice ſhall commit him to the houſe of correction 
of the place where he ſhall be ſo apprehended, there 
to M kept to hard labour not exceeding three months. 


And by the 7 G. 3. c. 17. If any officer, ſerjeant, or 
other perſon recruiting for men to inliſt and ſerve in his 
majeſty's other forces, ſhall wilfully and knowingly inliſt 
any perſon, who at the time of ſuch inliſting ſhall be in- 


rolled and engaged to ſerve in the militia; every ſuch in- 


ſting ſhall be deemed null and void. And if any militia 
man ſhall deny to ſuch recruiting oficer or other perſan, 
that he is at the time of his offering to inliſt a militia 
man then actually inrolled and engaged to ſerve (which 
the ſaid officer or other perſon is hereby required to aſk 
any man offering to inliſt), and ſhall inliſt in his majeſty's 
other forces ; he ſhall, on conviction on the oath of one 
witneſs before one juſtice for the place where ſuch perſon 
. inrolled to ſerve in the militia, be committed to the 
ps gaol of ſuch place for any time not exceeding 
ix months, over and above any penalty er puniſhment te 
LT which 


;7 , 
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which he ſhall be otherwiſe liable by law; and from the 


day on which his engagement to ſerve in the militia ſhall 
end, and not ſooner” ſhall belong to the corps of his ma- 
. * Jeſty's other forces into which he ſhall have been ſo in- 

| liſted, . 18. 
Soldier in the r- g. If any perſon ſerving in the regular forces ſhall offer 
66 pr himſelf to ſerve and be inrolled as a ſubſtitute in the 
litia, . militia; he ſhall, on proof upon oath before one juſtice, 
| forfeit 101. to the informer, to be levied by diſtreſs; for 
want of ſufficient diftreſs, the juſtice ſhall commit him to 


the common gaol for any time not exceeding 3 months. 


9 G. 3. C. 42. 2 48. 

Servant balletten 10. If any ſervant, hired by, the year or otherwiſe, 

and worn, to be ſhall ſerve in the militia; it ſhall be lawful for one juſtice, 

paid his wagts. on complaint upon oath by ſuch ſervant, to order To much 
of his wages as ſhall appear to ſuch juſtice to be due, to 
be immediately paid him by his maſter or employer, in 
proportion to the ſervice he has performed; and ſhall pro- 
ceed therein as is directed by the ſtatute of 20 Ges. 2. c. 
„ | | 

+ cer; vr Provided always, that no militia man, having ſerved 

eee as a ſubſtitute, ſhall by ſuch ſervice be excuſed from ſerving 

8 for himſelf, when he ſhall be choſen by lot, 2 G. 3. 

„ . | | 

Principal diſ- 12. But no perſon, having ſerved perſonally or by ſub- 

Charged. ſtitute three years in the militia, ſhall be obliged to ſerve 
again, until by rotation it comes to his turn. 2 G. 3. c. 20. 


— 
= 


And when any ſubſtitute ſhall, after having been approv- 
ed as aforeſaid, before the expiration of the term for which 
he was to ſerve, die, or be appointed a ſerjeant, or be 
legally diſcharged ; the perſon for whom he ſerved {hall 

not be obliged to ſerve himſelf, or to find another; but 
ſuch vacancy ſhall be filled up, as in caſe of Vacancies oc- 
caſioned by the death or diſcharge of ,perſons ſerving lor 
themſelves, /. 61, | 


XI. Ferming the militia into regiments and companies 


Into regiments. 1. Within one month after the rolls are ſo returned 
: from the, deputy lieutenants and juſtices as aforeſaid (to 
the ſecond general meeting), there ſhall be a third general 
meeting; at which, they ſhall form and order the militi 
into regiments ; conſiſting, where the number of mUliti 
men will admit the ſame, of twelve, but in no caſe of les 


than eight companies, of 80 men at the moſt, and 1 
; N Ci 
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men at the leaſt, of perſons living as near to each other 
as conveniently can de; and ſhall poſt to each company 
proper officers commiſſioned and qualified as aforeſaid ; 
that is to ſay, the field officers of a regiment ſhall be one 
colonel, one lieutenant colonel, and one major; and 
where the number of private men ſhall amount to five 
companies, or to any number under eight companies, 
ſuch militia, ſhall be formed into a battalion, with one 
li-utenant colonel, and one major, and no other field 
officer; (or where his majeſty's lieutenant ſhall ſerve as 
colonel, then there ſhall be no lieutenant colonel, and 
his majeſty's ſaid lieutenant in ſuch caſe ſhall be intitled 
to no other pay than that of a lieutenant colonel; 2 G. 3. 
c. 20. J. 28, 29.) in like manner, where the number of 
private men ſhall amount to three companies, or te any 
number under five companies, ſuch militia ſhall be formed 
into a battalion with one lieutenant colonel or major, 
and no other field officer: And in each regiment or bat- 
talion of militia a number of captains, lieutenants, and 
enſigns, equal to the number of companies in ſuch; 
regiment or, battalion (grenadier companies excepted, 
wherein there ſhall be one captain and two lieutenants.) 
795. MO . f 

2. Where the number ſhall not be ſufficient to form a Independent 
regiment or battalion z they ſhall be formed into inde- companies. 
pendent companies, each company to_ conſiſt of 80 pri- 
vate men at the moſt, and 60 private men at the leaſt, 
with one captain, one lieutenant, and one enſign, to 
each company: And his majeſty may join together any 
number of ſuch independent companies, and therewith 
form a battalion, or "as he Rae with any regiment 


167, 


or battalion, ..but ſo as the gumber of companies in 
ſuch regiment or. battalion do Not exceed, or fall ſhort 
of, the number of, companies of which a regiment or 
Oy is herein before allowed to conſiſt. 2 G. 3. c. 20. 
97. SH . a 


XII. Proceedings where the. militia have been already 
Fe v1 raiſed. 
1. Where the militia has been, or ſhall be raiſed, Generat mane» 


there ſhall be a general meeting yearly on the laſt 'T ueſday ins. 
in May, or the laſt Tueſday in October. 2 G. 3. c. 20. 


S e e 

| And if. there ſhall happen to be no meeting on ſuch 
- 2 L a . . . . ; 

ay ; his majeſty's lieutenant together with two deputy 


L 4 = lieutenants, 
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lieutenants, and on the death or removal or in the abſence 
of his majeſty's lieutenant three deputy lieutenants, when 
and as often as they ſhall find neceſſary, may ſummon or 
cauſe to be ſummoned a general meeting, on a day to be 
fixed by ſuch ſummons ; of which day and place, notice 
ſhall be given -in the London gazette, and alſo in any 
weekly paper uſually circulated in ſuch county, 14 days at 
leaſt before the holding of ſuch meeting. 4G. 3. c. 17. 
1. 

Subdiv'fion s 2. At which general meeting, they ſhall appoint the 

e 5a times and places for holding four or more ſubdiviſion 
meetings in each year; and ſhall at the ſaid general 
meeting cauſe new liſts to be made and returned to the 
firſt of the ſaid ſubdiyiſion meetings, in the ſame manner 
as in places where the militia has not been raiſed. 2 G. 3. 


c. 20. /. 57 
And it n be law ful, at a general meeting to be held 


any ſubdiviſion meeting, whenever they ſhall find it con- 


i venient fo to do. / 65. 
11 P] Alſo it ſhall be Jawful, for three deputy ſieutenants, or 
i! two deputy licutenants wick one juſtice, or one deputy 
Jicutenant with two juſtices, upon any vacancy, by death 
or otherwiſe, to appoint a ſubdiviſion meeting, for the 
filing up ſuch W giving ſeven days notice there- 
of, t Sg. 
provided, that in order to ſave the trouble of. appoint- 
ing ſubdiviſion meetings every year, in the ſeveral] coun- 
tits and” places aforeſaid; the ſubdiviſion meetings therein 
now appointed ſhall continue until the ſame ſhall be alter- 
ct at ſome general meeting. /. 66. 
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timents and 


colloanics. ordered, his majeſty's lieutenant together with two depu- 


embodied, within two months after paffing this act reform 
the fame; according to the rules by this act preſcribed for 
the firft forming and ordering the militia; and if the ſame 
ſhall be embodied, then within two months after it ſhall 
be diſembodied and returned to the reſpective counties. 

2 E. 3. c. 20. J. 96. 

4. If at any of the ſubdiviſion meetings, any private 
militia man fall ben juſt cauſe for his diſcharge, and 
being embodied, ſhall likewiſe produce a regular dil- 
charge from his commanding officer; the deputy lieute— 
nants and juſtices ſhall and may diſcharge him; and in 
the ſtead of the perious 1c diicharged, and allo if there 


1 ſhail 


Diſchar es. 


aſter reaſonable notice thereof given, to change or alter 
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ſhall be any other vacancy'by .death or otherwiſe, they 
ſhall, after having amended the liſts in the ſame manner 
as is directed where the militia has not been raiſed, 
cauſe a like number to be choſen by lot, out of the liſts 
ot ſuch places where the vacancies ſhall happen, unleſs 
ſuch militia men ſhall be otherwiſe provided as is by this 
act directed. Which perſons ſo choſen, or their ſubſti- 
tutes provided and approved as aforeſaid, ſhall take the 


oath required by this act to be taken, and every perſon 


ſo choſen ſhall be inrolled, and every ſubſtitute ſo pro- 
vided ſhall ſubſcribe his conſent to ſerve, and ſhall ſerve 
for the ſpace of three years, ſubject to the directions, pro- 
viſions, and penalties in this act contained. 2 G. 3. 
c. 20. /. MF 

Poe. that if any militia man ſhall, during the 
time that the regiment or battalion ſhall be embodied, be 
diſcharged by the commanding officer; ſuch diſcharge 
ſhall be ſufficient to prevent ſuch man from being liable 
to be apprehended as a deſerter, but ſhall not extend to 
cauſe another man to be choſen in his place, unleſs he 
be likewiſe regularly diſcharged by the deputy lieute- 
nant or deputy lieutenants and juſtices as aforeſaid. 
63. | 5 | 
f For the purpoſes of ſwearing and inrolling, it ſhall be 
lawful for any one deputy lieutenant, at any place in the 
ſubdiviſion he uſually acts in, to ſwear. and inrol any 
ſubſtitute to ſerve for any place within his ſubdiviſion ; 
provided he produce to ſuch deputy licutenant a certifi- 
cate under the hands and feals of two other deputy lieu- 


tenants, or of one juſtice with one deputy lieutenant, or | 


of two juſtices acting in or reſiding near the ſame ſub- 
diviſion, certifying that they have ſeen and do approve of 
ſuch ſubſtitute as a proper perſon to ſerve in the militia : 
Provided alſo; that the clerk belonging to ſuch ſubdivi- 
ſion ſhall and do attend with the roll, at ſuch ſwearing 
and inrolling. , 62. OH 

And all fuch militia men, whoſe time of ſervice ſhall 
be near expiring, during the time they ſhall be abſent 
from the county or place to which they belong, ſhall 
be returned by the commanding officer to the county 
or place for which they ſerved, ſo as that they may 
reach the ſaid county by the expiration of their term. 


A 


XII. Training 
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At what times, 
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AIII. Training and exerciſe, 


7. The militia ſhall be trained and exerciſed in manner 
following; that is to ſay, by regiment or battalion twice 
in a year, 14 days at each time, or once in a year, for 28 
days together, as ſhall be directed by his majeſty's lieute- 
nant and two deputy lieutenants, and on the death or re- 


moval or in the abſence of his majeſty's lieutenant, by 


three deputy heutenants, at ſuch. time and place, as ſha]l 


be leaſt inconvenient to the publick, to be by them ap- 


3 


Notice of the 
time and place. 


pointed at r general meeting: And during ſuch time, all 


the proviſions in any act for puniſhing mutiny and deſcr- 


tion and for the better payment of the army and their quar- 
ters, ſhall extend to and take place in reſpect of the of- 
ficers and private men of every, regiment or. battalion ; 3 
but not to extend to life or limb. 2G. 37 £0. 

2. And notice of the time and place ſhall be ſent bythe 
clerk of the general meeting to the chiet conſtables, with 
„ ee eee to ere the ſame to the conſtables or other 
officers of the ſeveral pariſhes or places; who ſhall cauſe 
ſuch notice to be fixed on. the doors of their churches or 


chapels reſpeCtively ; or if any place being extraparochial, 


Due attendance 
there, 


{hall have no church or chapel belonging to it, on the door 
of the church or chapel of ſome pariſh or place thereto ad- 
joining. 2 C. 3. c. 20. / 10g. 

3. And all ſuch militia, men ſhall duly attend, at the 


times and places of exerciſe lo to be appointed. 16. 3. 


c. 20. f-.103- 
And if 55 militia man (not labouring under any infir- 
mity incapacitating him) ſhall not appear; he may be 


apprehended, without any previous ſummons, by warrant 


from one juſtice of the ſame county or place, or of any 


other county or place within which ſuch; offender, ſhall be 


found, on oath made before ſuch juſtice, that ſuch, militia 


man did not appear at the time and place aforefaid, and 


on producing alſo to the juſtice a certificate ſigned by the 
clerk of the ſubdiviſion meeting, that it appears to him by 
the roll in his cuſtody, that the ſaid defaulter is, or at the 
time of the offence committed was a militia man for the 
county wherein he ought. to have appeared as. aforeſaid, 
mentioning in ſuch certificate the date of his inrollment ; 
and upon proof on oath made before the ſaid juſtic tice of the 
handwriting of the ſaid clerk: And if any militia man ſo 
apprehended as aforeſaid, ſhall not prove to the ſatisfaction 
of the ſaid juſtice, that he did at the time _—_ 5 
uch 
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(New) Militia. 
ſuch appearance labour under ſome infirmity incapacita- 
ting him ; or that he had then changed his place of abode 
and removed upon notice and certificate as is above di- 
rected, into the ſubdiviſion wherein he ſhall be dwelling 
at the time of his being ſo apprehended ; or that he, at 
the time pf ſuch default of appearance, was inrolled alſo 


to ſerve in the militia of ſome other county or place, 
and hath thereby forfeited and paid the penalty of 101. 


_ inflicted for that offence by the 4 G. 3. c. 17 ; he the 


ſaid defaulter (not making ſatisfactory proof as aforeſaid 
of one or other of the ſaid three cauſes of excuſe) fhall 
ſtand immediately convicted by the ſaid juſtice before 
whom he ſhall be brought (whether the ſaid juſtice be of 
the ſame or of ſome other county or place); and the ſaid 
Juſtice ſhall then require and demand of him the imme- 
diate payment of the penalty of 201.; and on refuſal or 
neglect to pay the ſame into the hands of the ſaid juſtice, 
or of ſuch perſon as he ſhall then direct, for the uſe of 
the regiment or battalion wherein ſuch defaulter was in- 
rolled, to ſerve as part of the common ſtock of ſuch re- 
giment or battalion, the ſaid juſtice ſhall commit him to 
the common gaol of the county or place where he ſhall 
be ſo convicted, there to remain without bail or main- 
prize for fix months, or until he ſhall have paid the ſaid 
penalty of 201. 2 G. 3. c. 20. /. 103. 5G. 3. c. 34. 


4. 1%: 


Provided, that no officer or private man ſhall be liable 
to any penalty or puniſhment, on account of his abſence - 
during the time he ſhall be going to vote at any election 
of a member to ſerve in parliament, or returning from 
ſuch election. 2G. 3. c. 20. . 111. 05 | 


4. If any militia man, having joined the corps, ſhall Deſerting during 


deſert during the time of annual exerciſe, and not be ap- 8 time of exer- 
prehended during the time of ſuch exerciſe; he ſhall in- 5 
cur the penalty and be ſubject to the puniſhment above 
inflicted on militia men not joining their corps. 4 G. 3. 


And one juſtice, in any county or place where ſuch 
deſerter ſhall be found, may proceed againſt him in the 
ſame manner, and execute the like powers, as in the caſe 


5. And when the militia ſhall be called out to be trained Carriages, 
and exerciſed, it ſhall be lawful for a juſtice of the peace, 
being duly thereunto required by .an order from his ma- 
jeſty, or from his majeſty” licutenant, or a deputy lieu- 
| tenant, 
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| (New) Militia. 
tenant, or from the colonel or other chief commiſſion 


officer upon dhe place, of any regiment, company or detach- 
ment of militia, to iſſue out his warrant under his hand, to 


the chief conſtables, petty conſtables or other Scots of 
the hundreds, pariſhes, tithings or places, from, through, 


near or to which, any ſuch regiment or company of mi- 
litia men, or any detachment thereof, ſhall be ordered to 
march, requiring them to make ſuch proviſion for carri- 
ages of the arms, clothes, accoutrements, powder, match, 

bullets, or other warlike materials, with able men wirive 
ſuch carriages, as 1s and are rabtiticned 1 in the faid order: 

but in caſe ſuch ſufficient carriages and men cannot be pro- 
vided within any ſuch county, riding, hundred, rape, 
lath, wapentake, diviſion, pariſh, tithing, or place; then 
the next juſtice ſhall, upon ſuch order as aforeſaid bein 

ſhewn unto him, iſſue his warrant to the chief conſtables, 
petty conſtables, or other ſuch officers of the next coun- 
ty, riding, hundred, rape, lath, wapentake, diviſion, 
pariſh, tithing, or place, for the purpoſes aforeſaid, to 


make up ſuch deficiency of carriages. 2 C. 3. c. 20, 
fo 32 


And ſuch lieutenant, deputy lieutenant, colonel] or 
other chief commiſſion officer upon the place, who by vir- 
tue of the faid warrant from the ſaid juſtice ſhall demand 
ſuch carriages of ſuch officer as aforeſaid, ſhall at the fame 


time pay down to him in hand for the uſe. of the perſon 


who ſhall provide ſuch carriages and men, the ſum of 15. 
for every mile any. waggon with hve horſes ſhall travel; 
and 18. for every mile any wain with fix oxen, or wich 
four oxen and two horſes, ſhall travel; and 9d. for every 
mile any Cart. with four horſes ſhall travel; and ſo in 
proportion for carriages drawn by a leſs number of 
horſes er oxen : for which the officer ſhall give a te- 
ceipt. id. 

And ſuch chief en petty iwie or other of- 
cer, ſhall order and appoint ſuch perſon or perſons ha- 
ving carriages within their refpective diviſions, as they 
ſhall think proper, to provide* and furniſh ſuch carriages 
and men according to fuch warrant; which perſons fo 
ordered ſhall provide and furniſh the ſame accordingly, 
for one day's journey, and no more. id. 


And in caſe the ſaid chief conſtables, petty conſtables, 


or other officers, ſhall be at any charges for ſuch carriages, 
over and above what is fo received by them of the aid 
lieutenant, deputy licutenant, colonel, or other chief of- 
neer as aforefaid ; ſuch oy erplas ſhall be borne by each 
county, 
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(New) Militia. 
county, riding or place, where ſuch additional expence 
ſhall be incurred, and be repaid to them without fee by the 
treaſurer out of the publick ſtock. id. 

And if any ſuch chief conſtable, conſtable, or other 
officer ſhall wilfully neglect or refuſe to execute ſuch 
warrant ; or if any perſotappointed by ſuch chief con- 
ſtable, conſtable, or other officer, to provide or furniſh 
any ſuch carriage and man, ſhall wilfully neglect or refuſe 
to provide the ſame ; he ſhall forfeit a ſum not exceed- 
ing 48. nor leſs than 20s. to the uſe of the poor of 
the pariſh or place where ſuch offence ſhall be commit- 
ted: the fame to be heard and determined by two juſtices ; 


and the penalty to be levied by their warrant by diftreſs. 
J. 124. | 


6. It ſhall be lawful for the mayors, bailiffs, conſtables Billeting. 


and other chief magiſtrates and officers of cities, towns, 
pariſhes, tithings, villages, and other places, and in their 
default or abſence for a juſtice of the peace inhabiting in 
or near fuch place, and for no others; and they are here- 
by required, to quarter and billet the officers and private 
men, at the times when they ſhall-be called out to annu- 
al exerCiſe, in inns, livery ſtables, alehouſes, victualling 
houſes, and all houſes of perſons ſelling brandy, ſtrong 
waters, cyder, wine, or metheglin, by retail; on appli- 
cation to them made by the lieutenant, or by the colonel 
or commanding officer, 2 G. 3. c. 20. . 100. 

In like manner, the ſerjeants, drummers, and fifere, 
ſhall be billeted ; and the occupiers of the houſes where 
they ſhall be billeted, ſhall provide for them, at ſuch times 
for which no proviſion has by law been made for that pur- 
poſe, convenient lodgings only. / 101. | 

7. And whereas it would be conducive to the preſerva- 


utility to their families, if the captains or commanding 
officers were enabled to ſtop a limited part of the daily 
pay of ſuch corporals and private men; it is enacted, that 
It ſhall be lawful for every captain or commanding offcer 
of the militia, to put the corporals and private men of his 
company under ſtoppages, not exceeding 6d. a day, for 
the purpoſes atoreſaid: Provided, that ſuch captain or 
nmanding officer ſhall account with the ſaid corporals 
and private men for the ſaid ſtoppages, before they ſhall be 
diſmiſſed from the ſaid annual exerciſe; having firſt de- 
ducted what ſhall have been laid out for them for neceſſa- 
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ries and repair of arms damaged by their neglect. 4 G. 3. 


C. 17. 7. 


8. All muſkets delivered for the ſervice of the militia 
ſhall be marked with the letter M, and the name of the 
county or place to which they belong, 2 G. 3. c. 20, 


And the captain of each company. ſhall keep in his 
own cuſtody, or leave and depoſit with the ſeveral ſer- 


jeants belonging to his company, or with ſuch perſons as 


the ſaid captain ſha:] appoint, the arms, clothes, and ac- 
coutrements provided for his company; and the church- 
wardens of every pariſh or place where the faid arms, 
clothes and accoutrements are ſo depoſited, or one of 
them, ſhall provide at the expence of ſuch ,parith or 


place, a cheſt, in which ſuch. captain, ſerjeant or other 
perſon ſo appointed as aforeſaid ſhaj] keep the ſaid arms 


in ſome dry part of his houſe or dwelling, under Jock 


and key ; and another cheſt in which he ſhall keep under 


lock and key the ſaid clothes and accoutrements : and 
the ſerjeant or other perſon appointed to train? and diſci- 


pline the men, ſhall take care that after exerciſe every 
militia man ſhall clean and return his arms, clothes and 
accoutrements, to his captain, or to ſuch perſon as ſhall 
be appointed as aforeſaid to receive the ſame. | /. 104. 
And if the ſerjeant, or other perſon appointed by any 
captain of the militia to receive and keep in his cuſtody the 


ſaid arms, clothes and accoutrements, ſhall not complain 


within three days to a neighbouring juſtice, of any militia 
man's not having returned his arms, clothes and accoutre- 
ments as before directed; he ſhall, on conviction before 
one juſtice, forfeit 20s. which if he ſhall not immediately 
pay, the ſame ſhall be levied by diſtreſs by warrant of 
ſuch juſtice. /. 112. 5 WR 

Provided, that his majeſty's lieutenant, or in his abſence 
three deputy lieutenants may by their warrant employ. ſuch 
perſons as they ſhall think At, to ſeize and remove the 
arms, clothes and accoutrements, belonging to the militia, 
whenever ſuch lieutenant or deputy lieutenants ſhall judge 
it neceſſary to the peace of the kingdom; and to deliver 
the ſame into the cuſtody of ſuch perſons, as the ſaid lieu- 
tenant or deputy lieutenants ſhall appoint to receive the 
ſame, for the purpoſes of this act. /. 105. 


And it any ſerjeant, or any other perſon intruſted by 
the captain, with the cuſtody of any arms, clothes or ac- 
coutrements belonging to the militia, ſhall deliver any ot 


them out, unleſs for exerciſing the men, or by the com- 
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(New) Militia: 


mand of his ſuperior officer ; it ſhall be lawful for two 


Juſtices, to commit him to the common gaol, for any time 


not exceeding ſix months; , 106. 
9. And if any militia man ſhall ſel}, pawn, or loſe any 
of his arms, clothes or accoutrements; he ſhall, on con- 


viction before one juſtice, forfeit a ſum not exceeding 31. 
and if he ſhall not immediately pay the ſame, 'ſuch juſtice 


ſhall commit him to the houſe of correction for one month, 
and until ſatisfaftion ſhall be made for tht ſame ; and if he 
ſhall not be of ability to make ſuch ſatisfaction, then for 
the ſpace of three months. 2 G. 3. c. 20. . 109. 
And if any militia man ſhall refuſe or neglect to return 
his arms, clothes and accoutrements in good order, to his 
captain, or to ſuch perſon as ſhall be appointed as aforeſaid 
to receive the ſame, whenever demanded ; he ſhall, on 
conviction before one juſtice forfeit 10s. and if he ſhall 


not immediately pay the ſame, ſuch juſtice ſhall commit 


him to the houſe of correction for any time not exceeding 


14 days. /. 109. 55 „ 
And if any perſon ſhall knowingly and williggly buy, 


take in exchange, conceal or otherwiſe receive, conttary, 


to the true intent and meaning of this act, any arms, 


clothes or accoutrements belonging to the militia, upon 


any account or pretence whatſoever ; he ſhall, on convic- 
tion before one juſtice, forfeit 51. and if he ſhall not imme- 
diately pay the ſame, the ſaid juſtice ſhall levy the ſame 
by diſtreſs; and for want of diſtreſs, ſhall commit him t 
the common gaol for three months, or ſhall ca IN 
to be publickly whipt, at the difcretion of ſuch fuſtice.' 


＋ 13 


10. And the ſerjeants ſhall receive all their military or- Penalty on non- 


ders with reſpect to training the militia men under their „ 
care, from the adjutants, and their ſuperior officers; and their duty. 


ſhall report from time to time all crimes and miſdemea- 
nors of the ſeveral militia men under their command, to 


their adjutant or ſuperior officers, or to any two deputy 


lieutenants, or to ſome civil magiſtrate, as the caſe ſhall 
feu , ß] 

And if any non-commiſſion officer ſhall be negligent in 
his duty, or inſolent, or diſobedient to the orders of the 
adjutant, or other his ſuperior officer, and be thereof 


convicted as aforeſaid upon the oath of the adjutant or 


other ſuperior officer before on juſtice ; he ſhall forfeit any 
lum not exceeding 30 s. at the diſcretion of ſuch juſtice; 
and if he ſhall not immediately pay the ſame, the ſaid ju- 
{tice ſhall commit him to the houſe of correction for 14 

5 5 days; 
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days; and his majeſty's lieutenant may diſcharge ſuch non- 
commiſſion officer if he ſhall think fit. /. 114. 
ere 11. And the colonel or commanding officer of every 
made to the regiment or battalion of unembodied militia ſhall, as often 
Leutenants. as they ſhall be called out to exerciſe, return to his ma- 
| jeſty's lieutenant a true ſtate of ſuch regiment or battalion, 
4. 3. 6. 20. 102. 
| Return to a ſe- 12. And alſo ſhall, within 30 days after the exerciſe 
cretary of ſtate, ſhall be finiſhed, tranſit to one of the ſecretaries of 
ſtate, a return ſigned by him, of the ſeveral officers, non- 
commiſſion officers, and private men, who were inroiled 
and did ſerve at the time of exerciſe aforeſaid, in manner 


and form following : 
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And in the ſaid return he ſhall ſpecify the be of 
days on which each of the commiſſioned officers was pre- 
ſent during the time of annual exerciſe; and the ſecretarics 
of ſtate ſnall cauſe copies thereof to be annually laid before 
both houſes of parliament: which or of the return ſhal} 


Ne of days. 
Colonel — 
Lieutenant colonel] — — | 
Major — — 
Firſt captain — 
Second captain 
And ſo of the reſt. 9 G. 3. c. 42. J. 51, 52. | 
13. He ſhall alſo, within 30 days after the exerciſe ſhall 
be finiſhed, tranſmit to the auditor of the exchequer a re- - 
turn ſigned by him, of the ſeveral officers, non-commiſlion 1 
officers and private men, who were inrolled and did ſerve : p 
at the time they wer ſo exerciſed, in like manner as to 2 bs 
fecretary of Rate, 1O'&y-c.g. £8. -- | | 5 
14. Finally, his majeſty's lieutenant or three deputy : 
lieutenants ſhall, on or before Dec. 25. certify to the clerk 2 
of the peace, that the militia for ſuch county or place has Je 
been raiſed, and when and at what time the ſame was 5 
firſt raiſed; the names, number, and rank of officers, and * 
the number of private men, in the year when ſuch certifi- pr 
cate is made, and the time of exerciſe in that year. Which wy 
certificate the clerk of the peace fhall deliver to the ju- an 
Mices at their ſeſſtons to be held next after the ſaid 25th 3 
of December, on the day on which ſuch ſeſſions ſhall be _ 
opened; and ſhall file the ſame amongſt the records, that fal: 
the true ſtate of the militia in that county may appear. 50 
LV 19. 9&5. Þ 6-44 þ 18. hoes 
And he ſhall, within 14 days after the ſaid ſeſſion, of 7 
tranſmit to the commiſſioners of the treaſury, and alſo to ae 
the receiver general, a copy ſigned by ſuch clerk of the 1 
peace of every ſuch certificate ſo delivered to him. add; 
2 I and 


And if he ſhall neglect or. refuſe to receive, deliver, 
file, record, or tranſmit any ſuch certificate; he ſhall 
forfeit 5001. to him who ſhall ſue; and fhall forfeit his 
office; and ve incapacitated. fo 24. * 
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XIV. Cloathing and pay. 


1. No pay, arms, accoutrements, or cloathing ſhall be When to iſſue. 
iſſued, and no adjutant or ſerjeant ſhall be appointed, until 


it ſhall appear by a return figned by his majeſty's lieute- 
nant, or, on the death or removal or in the abſence of his 
maſtey's lieutenant, by three deputy lieutenants, that 
three fifths of themilitia men have been inrolled, and three 


| fifths of the officers have taken out commiſſions. 2 G. 
3. c. 20. f. 107. | | 

2. The pay of the embodied militia will be ſpecified In what mannet 
when we come to treat of their being drawn out into ac- RL IN 


tual ſervice. | | | 
-The pay of the unembodied militia hath been directed 
by annual acts for that purpoſe: The laſt of which, 


viz. 11 G. 3.c. 32. is as followeth; Whereas it is neceſ- 
{ary that. provifion ſhould be made for defraying the 


charge of the pay and cloathing for the militia, for one 
year from Mar. 25, 1771; it is enacted, that in every 
place where the militia is or ſhall be raiſed, the receiver 
general of the land tax for ſuch place ſhall iſſue and pay 
as followeth ;— For the pay of the ſaid militia for 4 ca- 
lendar months in advance, at the rate of Gs. a day for each 
adiutant; 1 8. for each ſerjeant, with the addition of 2 s:. 


6 d. a week for each ſerjeant major; 64d. a day for each 


drummer, with the addition of 6d. a day for each drum 
major ; and at the rate of 6d. a month for each private man 
and drummer for deftaying contingent expences, one penny 
whereof to be applied to the hoſpital expences when they 
are out upon their annual exerciſe; and for half a year's 
ſalary for the clerk of the regiment or battalion at the rate of 
50 l. a year; and to the cler# of the general meelings at the 
rate of 51. 5 8. for each meeting; and to the ſeveral clerks 
of the ſubdiviſion meetings at the rate of 11. 18. for each 
meeting; and alſo for clothing, after the rate of 31. 108. 


for each ſerjeant, and 21. for each drummer, with the 
addition of 11. for each ſerjeant major and drum major; 


and with reſpect te the private n ilitia men, where they 
have not been cloathed within three years, at the rate of 
1]. 10s. for each private man.,—Provided nevertheleſs, 


that in any place where pay has not yet been iſſued, ne. 


pay ſhall be iſſued, until his majeſty's lieutenant, or in 
his abſence three deputy lieutenants, ſhall have certified 
to the commiſſioners of the treaſury, and to the receiver 
general of the land tax, that three fiſths of the number of 
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private men have been inrolled, and that three fifths of the 


proportion of their commilivn officers have accepted their 
commiſſions and entred their qualihcations. 

All which ſums of money aforeſaid {except what ſhall 
be due to the clerks of the meetings, and except what 
ſhall be due ſor cloathing) ſhall, where the militia has 
never been embodied, be paid by the receiver general in- 
to the hands of the clerk of the regiment or battalion, on 
his producing his warrant of appointment to ſuch office 
under the hand and ſeal of his m- zjeſty! s lieutenant; and 


where the militia bas been embodied, into the hands of 


the clerk of the regiment or battalion, on his producing 
his warrant of appointment to ſuch office under the hand 
and ſeal of the colonel, or, where there is no colonel, of 
the commanding officer, notwithſtanding ſuch militia ſhall 
have been diſembodied ; and where the militia ſhall be 
formed into independent companies, fuch fums ſhall be 
paid by the receiver general into the hands of the reſpective 
captain of ſuch indepencent company, or to ſuch perſon 
as ſuch captain ſhall authorize to receive the ſame. 

And the faid receiver general ſhall alſo, within 14 days 
after the expiration of the third calendar month from the 
time of the ſaid fi: payment, make a ſecond payment for 
four calendar months in advance; and, within 14 days 
after the expiration of the third calendar month from the 
time of the faid fecond payment, make a third payment 
for four calendar months in advance; for the pay and 
contingent expences of the militia, and for: the allowances 
to the regimental or battalion clerk: and the receipt of 
ſuch clerk, and of ſuch captain of an independent com- 
Pany or *y the perſon authorized by him as aforeſaid to re- 
ceive the ſame, ſhall be a ſufficient en to the recei- 
ver general. | 

And the clerk of the regiment or battalion ſhall forth- 
with after the receipt of ſuch ſums as aforeſaid, pay or 
cauſe to be paid one calendar month's pay in advance to the 
adjutant; and to the captain or commanding officer of 
each company two months pay in advance for the ferjeants, 
and drummers ; and alſo to the commanding officer of the 
company to which theAerjeant major and drum major ſhall 


belong. two months pay in advance for ſuch ferjeant and 


drum major; and ſo from time to time ſo long as any 
money on that account ſnall remain in his hands. 

Wich pay, every ſuch captain or commanding officer 
mall diſtribute to each perſon belonging to his company, 
as it ſhall become due; and ſhall once in every year give 
in 
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N ew) Militta. | | 
in to the clerk of the regiment or battalion, (or if captain 
of an independent company, to the receiver general) 8 
account ot the ſeveral payments he ſhall have made in 
purſuance of this act, according to the ſollowing form : 


County of——Dr, | Per Contra——Cr, 
To cafh receiv- l. s. d. Paid ſerjeant— J l. s. d. 
I Jer) 1 
ed of Mr. | | for——— days bay 
regimental. or from the — day; 
battalion clerk, of to the 1 == == 
ot receiver gene- of 
ral (as the caſe following. J 
ſhall be) for two Ditto as 14 
months pay in jeant major. „ 
advance. | Paid 


drummer | 
days at 6d. from "Me | 
the of | FI 
to the of, 
following. J 
Ditto as drum 
| major, = = 
And ſhall pay back to the ſaid clerk or to the receiver 
general, as the caſe ſhall be, the ſurplus (if anv) remain- 
ing in his hands. i 
Provided, that in caſe the commanding officer of any 
regiment, battalion, or independent company ſhall certify 
in writing to the clerk of the ſame, that he hath diſcharged 
any ſerjcant or drummer as unht for ſervice; in ſuch caſe 
no pay ſhal! be iſſued for the perſon ſo diſcharged, until 
another be duly appointed by him: And that no payment 


be made to any ſerjeant or drummer who hath been fo 


diſcharged, or who hath not previouſly been approved of 
by the commanding officer, in caſe of vacancy by death 

or otherwiſe. | 
And the- clerk of each regiment or battalion, out of the 
money hereby directed to be paid to him for defraying the 
contingent expences, ſha!} yearly pay to the colonel or 
commanding officer one penny per month for each private 
man and drummer, for defraying the hoſpital expencts du- 
ring the time of che mens being abſent from home on ac- 
count of their annual exerciſe; and thall from time to time 
Pay ſuch ſums as may be neceſſary for the repair of arms, 
and the carriage and removal thereof, upon an order in 
writing ſigned by the colonel or commanding officer ; and 
apply the reſidue for the general uſe and benefit of the fe- 
M 2 gziment 
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(New) Militia. 
giment or battalion, in, ſuch manner as the field officers 
and captains thereof, or the greater part of them, ſhall 


dicect: and ſhall yearly make up an account of all ſuch 


money and the expenditure thereof, and deliver the {ame 


to the colonel or commanding officer, to be by him exa- 
mined, allowed, and ſigned; which account ſo allowed 
and ſigned ſhall be the proper voucher and acquittal of. ſuch 
clerk, for the application and diſpofal of ſuch money, 

And the money hereby directed to be iſſued for the 
contingent expences of each independent company ſhall 
be in like manner applied to the particular uſe of ſuch in- 
dependent company by the captain thereof; and ſhall year- 
ly be in like manner accounted for to the receiver general, 
whoſe allowance of ſuch account ſhall in like manner be 
the proper voucher for the expenditure and diſpofition 


thereof. 


And the ſaid regimental or battalion clerk may retain to 
his own uſe, out of the money ſo by him received, ſuch 
further ſums as ſhall complete the allowance herein before 
made for his ſalary, 

And the receiver general, ſo ſoon as he ſhall receive a 
warrant under the hand of the colone] or commanding 


officer certifying the receipt of the cloathing, and an or- 


der from the ſaid colone] or commanding officer for the 
money due for the ſame payable to the perſon who fur- 
niſhed the ſaid cloathing, ſha!! pay the fum mention- 
ed in ſuch order to the perſon intitied to receive the 
ſame; who ſhall give a receipt: Which warrant, or- 
der, ad receipt, ſhall be a diſcharge to the receiver ge- 

neral. | 
And whenever his majeſty's lieutenant, or any three or 
more deputy lieutenants, ſhall have fixed the days of exer- 
Cile *, they ſhall, as ſoon as may be, certify the ſame to 
| the 


* 


WITT 
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* 


* Here ſeems to be a miſtake. The days of exerciſe are to 
be fixed (as 1s above expreſſed) by his majeſty's lieutenant and 
two or more deputy lieutenants, and on the death or remoyal 
or in the abſence of his majeſty's lieutenant by three or more de- 
puty I euter.ants, at a general meeting. This clauſe ſuppoſeth, 
that his majeſty's lieutenant alone, or any thfee or more deputy 
lieutenants, may appoint ſuch time. By the ſtatute of the 3 G. 
3- c 10. power was given for that particular year, by reaſon of 
inconveniences that might happen from waiting until the time 

then limited for the general meeting, to his majeſty's lieute- 
ant on or before the zoth of April to fix the time for * 
/ al. 
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the receiver general, ſpecifying the number of men, and 
the number of days they are to be abſent from home on 
account of ſuch. exerciſe; which receiver general ſhall, 
withia 14 days after the receipt of ſuch certificate, pay to 


the clerk of the regiment or battalion, at the rate of 


75. 6d. a day for each captain, and at the rate of 38. 6d. 

a day for each lieutenant, and of 3s. a day for each en- 
ſign; and alſo at the rate of 18. a day for each private 
man, with the addition of 6 d. a day for each corporal, tor 
the number of days they ſhall be abſent on account of 
exerciſe; and in ſuch counties where there ſhall be inde- 
pendent companies only, the receiver gneral {hall pay to 
the captains of the independent companies, at the rate of 
7s. 6 d. a day for each captain, and ſo of the reſt; and 
the ſaid regimental or battalion clerks ſhall forthwith pay 
to each captain of the ſaid regiments or battalions the pro- 
portion of pay belonging to each captain, and likewiſe the 
pay belonging to their reſpective companies. 

And each captain ſhall make up an account of all money 


by him received on account of ſuch exerciſe, according to 
the following form : | | 


County of Dr. Per Contra Ox, 

To caſh receive} 1. s, d. | | „ 
ed of ——the re- By my pay as? 5 
gimental or bat- captain „ 
talion clerk, eee | Paid Jieutenant— 

receiver ge- Þ-- == = Paid enſign 255 
deral, as the caſe | : Paid - mi- ? 
ſhall be) for * litia men * — — 
days pa — days = = = 
. LS [ Paid additional) 
. pay to corpo Noe ke f 
rals days ) | 


Which account ſhall be ſigned by ſuch captain, and 


counterſigned by the commanding officer; and the ſaid 


— 


and exerciſ2 4 and if he ſhould not within that time fix the ſame, 
then three or more deputy lieutenants were to do it. And in 
that caſe theſe words were proper Whenever his, ma- 
** jeſty's lieutenant, or any three or more deputy lientenants, 
** ſhall have fixed the days of exerciſe” — But this was re- 
ſtricted to that year only. And theſe words in the preſent act 
are tranſcribed from the act in that year; tavugh the circum- 
aces are very diſſe rent. | | 

| M 4 


N 


1 


captain 


— 


t 


— ————— REC — — 


\ — — 


1 
2938 2 c 
6 Crater 2 ·w tt 
2 — — — —_ 


— 
* - 
S £ 


_ 


* 


. . n 3 . 8 
n N r. . * 3 
2 —— IR — Yu : - 
- — ˖ ˖ —— U —ꝛ 
— „ * —— n P oo 
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captain ſhall within ten days after the time of ſuch exer- 


ciſe, deliver ſuch account, and pay . balance (if any) 


to the regimental or battalion clerk ; or if captain of an 
independent company, to the receiver general. 
Provided always, that where any regiment, battalion or 
independent Company of militia, ſhall be embodied and 
called out into actual ſervice, and thereby the officers and 
private men ſhall be intitled to the ſame pay as the officers 
and private men in his majeſty's other regiments of foot 
receive; all pay ſtom the receiver general, whether to the 
adjutants, ſerjeants, private mili ia men or others, and all 
money allowed as aforeſaid for contingent expences, and 
alſo the allowance to the clerk of the regiment or bat- 
talion, ſhall during ſuch time of actual ſervice ceaſe and 
not be paid. 

And the receiver general ſhall pay to the clerk of the 
general meetings his allowance, at the rate of 51. 5 8. for 
each meeting on his producing an order for that purpoſe 
from his m aſeſty' s lieutenant, or from three Ceputy lieute- 
nants aſſembled at a general meeting. 

And ſhal! alſo pay to each and every the clerks of the 
ſubdiviitonemeetings, their feyeral allowances at the rate 
of 11. 18. for each meeting; on his or their producing 
an order or orders reſpectively, from one or more deputy 
lieutenants aſſembled in the ſeveral ſubdiviſion meetings: 
which order ſhall be a ſufficient diſcharge to the receiver 
general, and be allowed in his account. 

Provided always, that the regimental or battalion clerk 
ſhall give ſecurity to the receiver general, by bond to his 
majeſty, in penalty of one half of the ſum required for the 
whole year's charge of the regiment or battajion, for duly 
anſwering and paying ſuch ſums as he ſhall from time to 
time receive, and for duly accounting for the ſame, and for 
the perſormance of his truſt; which bond ſhall be lodged 
with the receiver general, and by him in caſe of failure 
ſhall be put in ſuit. | 

And the ſaid' clerk of the regiment or battalion, and 
the captain of every independent company of militia, ſhall 
between Mar. 25. and June 24. 1768, deliver to the te- 
cciver general a fair account in writing, of ail money by 
him received and d ſburſed for the ſervice of the preceding 
year in purſuance of this act, with proper vouchers for the 
ſame; and ſhall pay back to him any ſurplus that ſhall 
then be in his hands: which ſaid accounts, ſigned by ſuch 


clerk, or ſuch n of an independent company te- 
| ſpectively 
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ſpeQively, ſhall be tranſmitted by the receiver general in- 
to the office of the auditor of the revenue. 

And all penaities, colts and charges of ſuit, and ſums 
of money for which any perſon is by this act made an- 
ſwerable, may be recovered in any of his majeſty's courts 
of record at F/e/lmin/ter. 8 |; 

And no fee or gratuity ſhall be given or paid, for any 
warrant or ſum of money, which ſhall be iſſued in purſu- 


ance of this act. 


And any perſon being on half pay, or being intitled 
to any allowance as having ſerved in an» or either of the 
two troops of Borſe guards or regiment of horſe reduced, 
and ſerving in the militia, may receive the ſubſiſtence 
money payable to captains, lieutenants, or enſigus; and 
it ſhall not prevent him from receiving his haj! Day Or 
ſuch allowance, he taking the following oath betore a 


juſtice, I A. B. do ſwear, that I had not between the 
766 ; 


| any place or employment of profit, civil or 
military, under his majeſty, beſides my allowance of half 
c pay as a reduced In——late regiment of ——— 
(or allowance as —— in — late troop of 
horſe guards, or ——=— regiment of horſe reduced) 
ſave and except my ſubſiſtence as a lieutenant or en- 
lien [as the caſe may be], for ſerving in the militia of 
the county of. And the taking the ſaid oath 
ſhall intitle him to receive his half pay, without taking 
any other oath. 


Note, in the form of the oath above, the word captain 
ſcems to have been omitted by miſtake, for the context 
ſeems to require that the words ſhall run thus—ſave and 
except my ſubſiſtence as à captain, lieutenant, or enſign. |— 

Finally, if any regiment, - battalion or independent 
company ſhall ceaſe and determine during the continu- 
ance of this act; 38. a day ſhall, be allowed to the adju- 
tant, until the 25th day of March 1771. 


V. Drawn out into actual ſervice. 


1. In caſe of actual invaſion, or upon imminent dangerqo be drawn out 
thereof, or in caſe of rebellion, it ſhall be lawful for hisia caſe of 
majeſty (the occaſion being firſt communicated to parlia- fon or in 


ment, if the parliament {hall be then fitting ; or declared 
m council, and notified by proclamation, if no parliament 
Ihall be then fitting or in being) to order his lieutenants, 
and on their death or removal or abſence taige deputy 


lieute nants, 


186 (New) Militia. 
lieutenants, with all convenient ſpeed, to draw out and 
embody all the regiments and battalions of militia of their 
reſpective counties, ridings or places, a ready raiſed and 
not yet embodied, or herein appointed to be raiſed and 
trained, or ſo many of them as he ſhall judge neceſſary, 
in ſuch manner as ſhall be beſt adapted to the circum 


a ftances of the danger. 2G. 3.c. 20. ,. 116. 

Parliament then 2. And if at ſſuch time the parliament ſhall happen to - 
io meet. be ſeparated, hy ſuch adjournment or prorogation as will 

| 5 not expire within fourteen days; it ſhall be lawful for his 

\ majeſty to iſſue a proclamation, for the meeting of the 


1 parliament upon ſuch day as he ſhall thereby appoint, 
| giving fourteen days notice of ſuch appointment : and the 
parliament ſhall accordingly meet upon ſuch day, and 
continue to ſit and act, in like manner to all intents and 
purpoſes, as if it had ſtood adjourned or prorogued to the 
= | ſame day. 2 G. 3. c. 20. . 117. „ 
| To be put under 3. And in ſuch cafe, his majeſty may direct the ſaid 
|} the comman® of forces to be put under the command of ſuch general ofii- 
giaeraloiheerss ers as he ſhall appoint. 2 G. 3.4. 20. . 116. 
And led toary 4. And direct them to be led by their reſpective officers, 
3 of the Kin into any parts of this kingdom, for the ſuppreſſion of ſuch 
T invaſions and rebellions. 2 G. 3. c. 23. . 116. 
put 5. Provided, that neither the militia of this kingdom, 
ut not to £0 
out of the king- nor any corps, detachment or draught thereof ſhall, on any 


dom. account, be tranſported or carried out of the iſland of 
if Great Britain. 2 G. 3. c. 20. ſ. 125. | 
* To be ſubject to 6. And the ſaid officers of the militia, and private mili- 


the acts againſt tia men, ſhall from the time of their being drawn out and 

mutiny and de- bodied as aforeſaid, and until they be returned again to 
ſertion. 8 a | OP" 

= their reſpective pariſhes or places of abode, remaia under 

] | the command of ſuch general officers ; and ſhall be inti- 

= tled to the ſame pay as the officers and private men in his 

19 majeſty's other regimgnts of foot receive, and no other; 

1 : and the officers of the militia ſhall, during ſuch time, 

WW rank with the officers of his majeſty's other forces of equal 

1 degree with them, as the youngeſt of their rank; and 

FT during ſuch time as aforeſaid, jall the proviſions contained 

in any act of parliament then in force for puniſhing mu- 

tiny and deſertion, and for the better payment of the 

_—_ army and their quarters, ſhall extend to the officers and 

| private militia men (except only as to ſuch particulars 23 

are or ſhall be otherwiſe ſpecially provided for by any act 

or acts of parliament for regulating the militia forces); 

and n they ſhall be returned again to their reſpective 

pariſt or places of abode, they ſhall be under the ſame 
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and orders and directions only, a 7 efc 
en I s only, as they were before they were 
3 _—_— out and embodied as aforeſaid. 2 C. 3. c. 26, .. 
can Provided, that no officer ſerving in the militia, ſhall ſit | 
50 N in any court martial upon the trial of any officer or ſoldier 

* ſerving in any of his majeſty's other forces; nor ſhall any ö 
8 officer ſerving in any of his majeſty's other forces, ſit in 
will any court martial upon the trial of any officer or private 
2 85 man ſerving in the militia. . 
"8 | . I his my $ lieutenant, and on tne death or Penalty of not 
. m— or in the abſence of his majeſty s lieutenant three appearing. 
5 deputy lieutenants, ſhall iGue their orders to the chief con- 
. ſtables, with directions to forward the ſame immediately 
ek to the conſtables or other officers of the ſeveral pariſhes or 
apa places; and ſuch conſtables ſhal], upon receipt theredf 
| forthwith give, or leave in writing, notice, or Cauſe ſuch 
e Cad notice to be given, to the ſeveral militia men, or left at 
1 offi- the uſual places of their abode, to attend at the time and 
1 place mentioned in fuch order. 2 C. 3. c. 20. . 116, 
os, And if any militia man ſo ordered to be drawn out and ; 
© ſuch embodied as aforeſaid (not Jabouring under any infirmity 
incapacitating him to ſerve as a militia man) ſhall not ap- 
=> Po pea and march in purſuance of ſuch order; he ſhall, on 
dee, conviction before two juſtices, forfeit 40 L and if he ſhall 
ep not immediately pay the ſame, they ſhall commit him to 
the common gao] for twelve months, or until he ſhall have 
- paid the fame. id. "Be 
55 And if any perſon ſhall harbour or conceal any militia 
gain to a attending when ordered into actual ſervice, 
* e him to be a militia man; he ſhall, on conviction : 
rs f ws one juſtice, forfeit 5 . by diſtreſs; and for want of 
page 4 I ſuch juttice ſhall commit him to the 
En _ of correction for two months, or cauſe kim to be 
une e whipped, i BL 
3 „ the militia hall be ordered out into actual To receive one 
3 Ger Figs all be out in actual ſervice, the receiver ge- e when 2 
ered = of the hand tax for the reſpective county or place, to march. 
dee — Pay to the captain or other commanding officer of 
it of the e. 2 ſo ordered out or being out in, ſervice, 
Ns wid e, or Wenger private e man belonging to his 
culars 33 585 0 Ke, No paid Over by ch captain or other offi- 
any 10 2 ery 10 private militia man who belonged to hiis 
of RY de wy 5 time ſuch militia was ordered out, on or 
reſpective tie eg ") e for ma ching; and to ſuch mi- 
e ſhall jv: „who ſhall be afterwards ordered out, when he 
orders Hal] Join his company. 2G, 3. c. 20. . 122. 
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In 
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To receive like 9. In caſe any perſon ſhall be choſen by lot, and be 2 
view Keef um {worn and inrolled, or provide a ſubſtitute who ſhall be oy 
- ſworn and inrolled, the churchwardens or overſeers'of the By 
place for which he ſerves, ſhail. within one month after 
ſuch ſwearing and inrolling of the man fo choſen by lot 
or of his ſubſtitute, pay to every ſuch perſon fo choſen by 
lot, if the regiment or battalion ſhall be then embodied, 
anyiſum not exceeding 5 1. as three deputy licutenants, off 
| W or two deputy lieutenants and one juſtice, or one deputy 
RE +. | _ lieutenant and two juſtices, in whoſe preſence ſuch perſon 5 
| ſhall be choſen by lot, ſnall adjudge to be, as near as may ei 
be, one half of the current price then paid for a volunteer * 
' in the county or riding where ſuch perſon ſhall be choſen : = 
br 5 which ſum ſhall be taken out of the rate made for volun- we 
55 teers, or if no volunteers ſhall be provided by the church- " 
| wardens: or overſeers of ſuch pariſh or place, then out | 
of a rate to be made by the rule aforeſaid. 2 G. 3. c. 20, Th, 
5 / P/ovided, that if ſuch man ſo choſen by lot, and ſer— 1 
f ' ving for himſelf, ſhall within one month after his inroll- = 
ment be diſapproved of and diſcharged by the commanding wal 
officer; no ſuch ſum: ſhall be paid to the perſon ſo choſen hall 
by lot, but ſhall be paid to the next perſon choſen by lot be 
in his ſtead: and if the ſubſtitute he ſhall have found be e 
diſapproved in manner aboveſaid, then no ſuch ſum ſhall 8 
be paid to the man ſo choſen by lot, unleſs he ſhall ſerve allow 
himſelf or find another ſubſtitute, /. 48. we. 
Provided alſo, that no perſon ſo choſen by lot ſhall be ae 
intitled to the one half of the ſaid current price of a vo- co 
lunteer, without the order of the perſons aforeſaid under | 6 
their hands. /. 49. „ b 
Pay to com- 10. And i or Bia and private men who ſhall be oy 
mence from the drawn out and embodied, ſhall be intitled to pay from the Das 
eee day of the date of the king's warrant for that purpoſe. tithing 
g 2G. 3. 6. 20. /. 118 Bj 466 ſhall g 
Volunteers, 11. And when they hall be ordered out into actual ſer- rates 
vice as aforeſaid ; it ſhall be lawful for the captain of any a 
company, to augment his company, by incorporating, bout 
with the conſent of his majeſty's lieutenant, or in his ab- diſtrict 
ſence of two deputy lidhitenants, any number of perſons follow: 
who ſhall offer themſelves as volunteers, and who ſhall age of 
appear to him to be ſufficiently trained and diſciplines, Cay's 1; 
and provided with proper cloaths, arms and accoutre- any ſux 
ments, and who ſhall take the ſaid oath, and fign theilt three 0 
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ſervice, and to ſubmit to the ſame rules and articles of 
war as militia men are by this act liable to during the time 
of their continuing in actual ſervice. 2 G. 3. c. 20. f. 
120. 
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XVI. Privileges and exemptions of mMitia men. 


1. No perſon, during the time he is acting as a militia Officers exempt- 
officer, ſhall be obliged to ſerve the office of ſheriff, 2 G, e e, 
3. . 20 Þ- 3 | 
a 2. No et or private man, ſerving in the militia, Private man ex- 
either for himſelf or as a ſubſtitute, ſhall during che time e 
of ſuch ſervice, be liable to do any highway duty, com- 1 
monly called ſtatute wok. 2G. 3. c. 20. / 76. 

3. Or be appointed to ſerve, as a peace officer, or pa- From offices, 
riſn officer. id. | | 

4. Nor ihall be liable to ſerve, in any of his majeſty's From ſerving in 
land or fea forces, unleſs he ſhall. conſent thereto. id. e 

5. If any man, ſerving in the militia, ſhall, on the Falling ſick. 
march, or at the place where he ſhall be called out to 
annual exerciſe, be diſabled by ſickneſs or otherwiſe; it 
ſha!l be lawful for one juſtige, or mayor, where ſuch man 
ſhall then be, by his warrant to order him ſuch relief as 
he ſba!l think reaſonable : And the officers of the pariſh 
or place where ſuch militia man ſhall be ſo relieves, on 
producing an account of the expences occaſioned thereby, 
allowed under the hand of a juſtice, to the treaſurer of 
the county or place for which ſuch man ſhall ſerve, ſhall 
be reimburſed the fame by the ſaid treaſurer out of the 
county ſtock.” 4 C. 3. c. 17. l 5. | 

6. If any militia man, who ſhall have been choſen by Leaving families 
lot, ſhall, when embodied and called out into actual ſer— 
vice, and ordered to march, leave a family unable to ſup- 
port themſelves, the overſcers of the poor of the pariſh, 

tithing or townſhip where the family of ſuch militia man 
mall dwell, ſhall by order of one juſtice, out of the poor 
rates of ſuch place, pay to ſuch fmily a weekly allow- 
ance, according to the uſual and, ordinary price of Ja- 
bour in huſbandry within the county, riding, diviſion, 
diſtrict or place where ſuch family ſhall dwell, by the 
following rule; that is to jay, for one child under the 
age of ten years, any ſum not exceeding the price of one 
day's labour; for two children under the age aforeſaid, 
any ſum not exceeding the price of two days labour; for 
three or four children under the age aforeſaid, any ſum 
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(New) Militia. 
not exceeding the price of three days labour; for five or 
more children under the age aforeſaid, any ſum not ex- 


ceeding the price of four days labour; and for the wife 


of ſuch militia man, any ſum not exceeding the price 
of one day's labour; and the ſame ſhall be forthwith- 


reimburſed to ſuch overſeer, by the treaſurer of the county, 


riding or place where ſuch pariſh, tithing or townſhip 
ſhall be ſituate, out of the publick ſtock. 2 G. 3. c. 20. 


J. 81. 


And the treaſurer of every county, riding, diviſion, 
and place, ſhall keep diſtin& accounts of all the monies 
by him reimburſed to ſuch overſeers as aforeſaid; and ſhall 
at the end of ſeven calendar months from the paſſing of 


this act, and afterwards at the end of every fix calendar 


months, return the ſaid accounts, together with the ac- 
counts which he ſhall have received from the ſeveral trea- 
ſurers of the cities, towns, liberties, or places, to the of- 
fice of the treaſurer's remembrancer of the court of ex- 
chequer. /. 82. | 

And in all cities, towns, liberties, diviſions and places, 
which are not liable to contribute to the county rates by 
virtue of the act of the 12 G. 2. c. 29. the juſtices of the 


peace for every ſuch city, town, liberty, diviſion and place, 


at any ſeſſions or meeting, may and ſhall appoint a trea- 
ſurer, and ſhall aſſeſs upon every pariſh, tithing, town- 
ſhip, hamlet or vill, within their juriſdictions, in ſuch 
proportions as the rates heretofore made for the relief 

the poor have been uſually aſſeſſed, and ſhall cauſe to be 
paid out of the money collected and levied for the relict 
of the poor of every ſuch pariſh, tithing, townſhip, ham- 
let or vill, into the hands of ſuch treaſurer, ſuch ſums'as 
they in, their diſcretion ſhall think ſufficient for reimbur- 
ſing to the overſeers of the poor of the ſeveral pariſhes, 
tithings, townſhips, hamlets or vills within their juriſ— 
ditions, the amount of the weekly allowances paid by 
ſuch overſeers to the families of the militia men reſiding 
within their juriſdictions; and every ſuch treaſurer ſhall 
forthwith reimburſe the ſame to every ſuch overſeer ac- 


cordingly. And ſuch treaſurer ſhall keep diſtinct accounts 


of all monies ſo paid inte his hands, and by him reim- 
' burſed to ſuch overſeer as aforeſaid ; and ſhall, at the end 
of every ſix calendar months, tranſmit the ſaid accounts 
to the treaſurer of the county or riding which ſuch city, 
town, liberty, diviſion or place is by this act united will 
and made part of for the purpoſes of the ſaid act. (Pro- 


vided that the treaſurer of the city of Lincoln and count] 
5 | : 0 


tu t,t! 5 g 
> of ok the ſaid city, ſhall tranſmit his accounts to the tre- =o 
ex- ſurer of the diviſion of Lindſey with the county of Lin- 1 
wife coln.) 83. 5 3 10 
rice Provided, that within the city and. county of the city F 
with of Exeter, the allowances to the families ſhall be paid by i} 
nty, the treaſurer of the corporation of the governor, deputy i \ 
[ſhip governor, aſſiſtants and guardians, of the poor of the city 11 
. and county of Exeter. /. 84. N 1 

| And the monies to be levied by pariſh rates within the 11 
fon, city and county of the city of Briftol, by virtue of this n 
onies act, hall be raiſed as other money for the relief of the 1 
ſhall poor there by virtue of any act or acts of parliament rela- lt | 
ng of | ting thereto, þo 85. 8 . 
endar And the treaſurer of any county, riding, city, town, Mit 
ne ac- | liberty, diviſion or place, who ſhall after the paſſing of 11 
| trea- this act reimburſe to any overſeer as aforeſgid any ſum of 1 
he of- money In purſuance of this act, on accoung of the weekly 1 
of ex- allowance to the family of any militia ſerving in tbe 1 | 1 
| militia of any county, riding, city, town, liberty, divi- e 
places, hon or place, other than the county, riding, city, town, . 
ates by | liberty, diviſion or place where ſuch family ſhall dwell, Bt 
; of the ſhall deliver or tranſmit an account of ſuch money as he 1 
place, ſhall have ſo reimburſed as aforeſaid, ſigned by one or i: 
a trea- more. juſtices of the place where ſuch family ſhall dwell, 1 
town- to the treaſurer of the county, riding, city, town, liber- AT 
in ſuch ty, diviſion or place, in the militia whereof ſuch militia $7!" 
relief G man ſhall ſerve; and thereupon the treaſurer to whom 43 
ſe to be ſuch account ſhall have been delivered or tranſmitted, ſhall 34 
he relict pay to the treaſurer who ſhail have fo delivered or tranſ- 1 
p, ham- mitted ſuch account, the ſums ſo by him reimburſed to 1 
ſums as ſuch overſeers of the poor, and ſhall be allowed the ſame FER 
-eimbut- in his accounts. 7. 86. p | F 1 N 
pariſhes, 7. If any non-commiſhon officer, or private militia Intitled to Chel- 1 1 
eir juril- man, ſhall be maimed or wounded in actual ſervice; he 2 hoſpital, il $7431 
paid b) ſhall be equally intitled to the benefit of Cheliea hoſpital, l 
reſiding with any non-commiſſioner officer or private ſoldier be- \ | Wt 
urer ſhall longing to his majeſty's other forces. 2 G. 3. c. 20. 113 
erſeer ac- 7 116. | | 5 . 1 
accounts 8. And alſo every ſuch perſon, haviog ſerved in the May get u | 1 
jim reim- militia when called out into actual ſervice; ande being a eh : 1 
at the en married man, may ſet up and exercifc: any ſuch trade as Y 
| accounts he is apt and able for, in any town or place within Great 4 
ſuch city, ritain or Ireland, without any moleſtation by reaſon of i1 
nited will ; 


the uſing. of ſuch trade; in like manner as any marinec 


or ſoldier may do by the ſtatute of the 22 & f 
2 G. 3. c. 2. /< 79. | ee ON CPN 


2 | 9. Ne 


K. (Pro- 
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of 
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eee Fee 9. No private militia man ſhall be intitled to his cloaths 
40 his cloaths, to his own uſe, till he hath ſerved three years, if unembo- 
died; if embodied, to be applied, at the end of one year, 4 
as the commanding officer ſhall judge beſt for the uſe of 


ſuch militia man. 2 G. 3. c. 20. /. 80. 1 

5 5 7 ? FT 

| Fg 0 

II. General power of inforcing the execution berecf. ; 

| | | 

Beſides the particular penalties for particular offences, h 

as above ſpecified ; there are ſeveral general directions for 1 

inforcing the execution of theſe acts, which are as fol- * 

; loweth : ; ty 
rg N 1. All chief conſtables, petty conſtables, tithingmen, 5 
attend. o headboroughs, and other officers of hundreds, rapes, laths, th 
wapentakes, pariſhes, tithings and places, ſhall be aiding it 

and affifting to his majeſty's lieutenants, and their deputy 1 

lieutenants, and juſtices, and to all to, whom any power an 

is by this act given, in the execution hereof. 2 G. 3. bi 

| 29. 115. ; 4 
Ry 3 2. And it ſhall be lawful for the deputy lieutenants and pf 
er diſobedience, Juſtices within their ſubdiviſions, from time to time, to 1 
iſſue out their order or warrant under their hands and re: 

ſeals, commanding the attendance of the conſtable, ti- me 

thingman, headborough, or other officer of any pariſa, ad) 

tithing or place within their ſubdiviſions, at ſuch times Id 

0 and places as in ſuch order or warrant ſhall be expreſſed; me 
and if they ſhall refuſe or negleck to appear, they ſhall 3 

ſuffer as followet nn 5 the 

That is to ſay, If any ſuch officer ſhall refuſe or neglect dur 

to comply with ſuch orders and directions as he ſhall from labe 

time to time receive, from his majeſty's lieutenant, de- C 

puty lizutenants, and juſtices as aforeſaid ; in ſuch caſe, lieu 

three deputy lieutenants, or two deputy lieutenants to- put! 

L gether with one juſtce, or one deputy lieutenant together Put) 
with two juſtices, ſhall impriſon him in the common gaol, tice 

there to be kept without bail or mainprize for the ſpace cert 

of one month; or fine him not exceeding 51, nor under x orde 

40 8. by diſtreſs; rendring the overplus on demand, after 7. 

deducting the charge of diſtreſs and ſale. 2 G. 3. c. 20. any 

71. N alia be I; 

Power to admi- 3. And in all cafes, where the lieutenant, deputy lieu- after 
and, 


nifler an oath. tenants, or juſtices are by this act required to examine, 
hear and determine; all witneſſes ſhall be examined up- 

on oath; which oath, ſuch lieutenant, deputy lieute- 

. ' nants, 


V. 


. 3. 


and 
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order be ſuperſeded thereby. 1. 11. | 
7. If any ſuit be commenced againſt any perſon, for Treble colts, 


nants, and juſtices, or apy one of them, are impowered to 
adminiſter. /. 130. | ETD 5 
4. All fines, penalties and forfeitures by this act impo- 


ſed, the manner of recovery whereof is not in this act 


particularly provided for, ſhall on proof upon oath befpre 


one juſtice, be levied by diſtreſs by warrant of ſuch jh(ſ- 


tice; and where the goods of ſuch offender ſhall not be 
ſufficient to anſwer the diſtreſs, ſuch. juſtice ſhall commit 
him to the common gaol, for any time not exceeding three 
months: And all fines, penalties, and forfeitures by this 
act impoſed, the application whereof is not otherwiſe par- 
ticularly provided for, ſhall be paid to the clerk of the 


regiment or battalion, and be made a common ſtock ; and 


the ſaid clerk ſhall give a particular account, thereof, as 
it ſhall ariſe, to the colonel or commanding officer; who 
ſhall cauſe butts to be erected in ſome convenient place, 
and ſhall direct the clerk of the regiment or battalion to 
buy and provide with ſome part of the money ſo ariſing 


. a proper quantity of gunpowder and bail, to be uſed at 


proper times by the militia men in ſhooting at marks; 
and to diſpoſe of ſuch other part thereof as he ſhall think 
reaſonable, in ſome prizes to be given to ſuch militia 
men, as ſhall by the commanding oflicer then preſent be 
adjudged to the beſt markſmen ; and to apply the re- 


ſidue thereof to other contingencies, relating to the regi- 


ment or battalion. /. 128. | 


5. In all cafes, when any perſon ſhall be committed to commitment te 
the houſe of correction by virtue of this act; he ſhall, the houſe of cor- 
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General levying 


and application | 


of the forfei- 
rures, 


during the time of ſuch commitment be kept to hard rection. 


labour. J. 129. 


6. No order or conviction made by any of his majeſty's Cei tiorari. 


lieutenants, or by three deputy lieutenants, or by two de- 
puty lieutenants together with one juſtice, or by one de- 
puty lieutenant together with two juſtices, or by any juſ- 
tice or juſtices, by virtue of this act, {hall be removed by 
certiorari, nor execution or other proceedings upon ſuch 


3 


any thing done in purſuance of this act; the action mall 
be laid in the proper county, within ſix months, and not 
afterwards ; and the defendant may plead the general iſſue, 
and if he recovers ſhall have treble coſts. /. 147. 
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(New) Militia. | 


XVIII. Puniſhment of ſerjeants, drummers, and fifers : 


for diſobedience or deſertion. - 
1. By the 4 G. 3. c. 17. If any drummer, during the 


time the militia ſhail not be called out, thall be negli- 


gent in his duty, or diſobedient to the orders of the ad- 
jutant or other his ſuperior officer, and thereof be convic- 
ted on the oath of the adjutant or other his ſuperior of- 


fler or other credible witneſs, before one juſtice of the 


county in the militia of which ſuch drummer ſerves : he 


hall forfeit any ſum not exceeding 40 s. and if not paid 
immediately, the captain or commanding officer of the 


company to which ſuch drummer belongs ſhall ſtop his 
pay, until the ſame ſhall amount to the ſum aſcertained 
by the juſtice z aud the ſaid captain or commanding offi- 


cer fhall pay the fame to the clerk of the regiment or 
battalion, to be applied as part of the common ſtock, 


W 5 
4 And by the 7 G. 3. c. 17. If any ſerjeant major, ſer- 
jeant, drum major, drummer, or fifer, engaged to ſerve in 
the militia, and who ſhall have received any pay therein, 
ſhal!, during the time ſuch militia is not in actual ſer- 
vice or out at annual exerciſe, miſbehave, be negligent 


in his duty, or diſobedient to the orders of the adjutant 


or other his ſuperior officer, and be thereof convicted on 
the oath of the adjutant or other his ſuperior officer, or 
other credible witneſs, before one juſtice of the county or 
place to the militia whereof ſuch offender ſhall belong ; he 
, ſhall, over and above any penalty or puniſhment by any 
former law, be committed to the common gaol of the 
county or place wherein he ſhall be engaged to ſerve in 
the militia, for any time not exceeding ſix months, 
19. | | | 
2 If any ſerjeant major, ferjeant, drum major, drum- 
mer, or fifer, during the time the militia is not in ac- 
tual ſervice or out at annual exerciſe, ſhall deſert from 
the regiment, battalion, or independent company, in 
which he ſhall be inrolled to ſerve; it ſhall be lawful for 
the conſtable of the town or place where any perſon 
may be reaſonably ſuſpected to be ſuch a deſerter, and ſhall 


be found, to apprehend or cauſe him to be apprehended 


and brought before a juſtice. in or near ſuch place; who 
ſhall. examine him: And if by his confeſſion, or oath of 
one witneſs, or the knowledge of ſuch juſtice, he ſhall 


appear to be  deſerter ; the juſtice ſhall forthwith cauſe 
Os 25 him 
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him to be conveyed to the gaol of the county or place 
: where he ſhall be found, or to the houſe of correction or 
ä other publick priſon of the town or place where he ſhall 
be apprebended ; and tranſmit an account thereof to the 
ſecretary at war. And the keeper of ſuch houſe or pri- 
ſon ſhall receive the ſubſiſtence of ſuch deſerter, during 
the time that he ſhall continue in bis cuſtody ; but ſhall 
not be intitled to any fee or reward on account of his 
impriſonment. 7 G. 3. c. 17. /. 20. | 
And the ſecretary at war, on receiving ſuch account, 
if the deſerter ſhall be taken out of the county to the 
militia whereof he ſhall belong, ſhall iſſue an order un- 
der his hand and ſeal, to the keeper of the priſon where 
ſuch deſerter ſhall be confined, requiring him to deliver 
ſuch deſerter to the perſon therein named; and ſuch per- 
ſon ſhall thereupon convey the ſaid deſerter, in ſuch 
manner and by ſuch means as the ſecretary at war ſhall 
direct, before a juſtice of the county to the militia where- 
of ſuch deſerter ſhall belong; who ſhall forthwith cauſe 
him to be conveyed to the gaol, houſe of correction, or 
other publick priſon, within the ſaid county. /. 21. _ 
And the ſaid deſerter ſhall be kept in ſuch priſon, till 
the regiment, battalion, or independent company to 
which he belongs, ſhall be called out to annual exerciſe, 
or embodied and called forth into actual ſervice, which 
ſhall firſt happen; and the then commanding officer 
ſhall iſſue out an order under his hand and ſeal, to the 
keeper of the priſon where ſuch deſerter ſnall be con- 
fined, requeſting him to deliver the deſerter to the perſon 
or perſons therein named; and the ſaid officer ſhall 
ſummon and hold a court martial, and try ſuch deſerter, 
and if found guilty puniſh him, agreeable to the powers 
and proviſions of the articles of war and the act againſt 
mutiny and deſertion. /. 22. . 
And if any of the ſaid perſons ſhall deſert during the 
time of actual ſervice, or at annual exerciſe, and ſhall 
not be apprehended during ſuch time; he may be appre- 
hended and proceeded againſt in the ſame manner as is 
above directed in the cafe of deſerting when the militia 
are not in actual ſervice or out at annual exerciſe. /. 23. 
And the juſtice before whom ſuch deſerter ſhall be 
committed ¶ convicted, ſeems to have been the word in- 
tended, that is, the juſtice before whom the deſerter was 
firſt brought] ſhall iſſue his warrant to the clerk of the 
regment, battalion, or independent company; requiriirg 
him to pay out of the ſtock belonging to ſuch regiment, 
: | N 2 5 batcalion 


x 


* 


| battalion or independent compeny, to the perſon who 
ſhall have apprehended ſuch deſerter, the ſum of 20s, 


JJ 24. 


or aſũſt ſuch deſerter; he ſhall forfeit 51, to be levied as 
any penalties or forfeitures by the 2 G. 3. c. 20. 


Note, It ſeemeth that there may be a difficulty in 
this caſe, in aſcertaining what ſhall be deemed a deſer tion, 
eſpecially from a regiment, battalion, or independent 
company not then on foot; or how far ſuch perfon may 
go about his other lawful affairs, either within, or out of 
the preciſe limits of the juriſdiction for which he ſerves, 
without being liable to be apprehended as a deſerter,] 


” Ax Exceptions with reſpef# to particular place; 
and perſons. ER 


The cityof Lon= . His majeſty's lieutenants commiſſioned for the mili- 
a tia of the city of London, ſhall continue to liſt and levy 
the trained bands and auxiliaries of the ſaid city in man- 

ner as heretofore. 2 G. 3. c. 20. /. 140. 
be tower ham- 2. It ſhall be lawful for the conſtable of the tower, or 
lieutenant of the tower hamlets, for the time being, from 
time to time to appoint his deputy lieutenants, and to 
give commiſſions to a proper number of officers to train 
and diſcipline the militia to be raiſed within and for 
the ſaid diviſion, purſuant to the ſtatute of the 13 & 14 
C. 2. and to form the ſame into two regiments of eight 
companies each, ia fuch manner as the ſaid conſtable or 
lieutenant hath uſed to do: and alſo, for defraying the 
neceſſary charge of trophies and other incident expences of 
the militia of the ſame diviſion, it ſhall be lawful for his 


in every year the proportion of a fourth part of one 
month's aſſeſſment of trophy money, within the ſaid divi- 


the ſaid act of the 13 & 14 C. 2. id. /. 141. 


tenant of the tower hamlets, ſhall appoint a treaſurer of 
the faid trophy money, for receiving and paying ſuch mo- 

' nies as ſhall be levied by the ſail act of C. 2. who ſhall 
yearly account in writing and upon oath for the ſame to 
the ſaid lieutenant or his deputy lieutenants or any three 
of them; which accounts ſhall be certified to the juſtices 
for the ſaid divition at their next ſeflions. And the ſaid 
pj | conſtable 


And if any perſon ſhall knowingly harbour, conceal, 


majeſty's ſaid conſtable or lieutenant, to continue to raiſe 


ſion or hamlets, in ſuch manner as he hath uſed to do by 


And his majeſty's ſaid conſtable of the tower, or lieu- 
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conſtable or lieutenant ſhall not iſſue out warrants for rai- 
ſing any trophy money, until the juſtices at ſuch ſeſſions 


ſhall have examined, ſtated and allowed the accounts of 


the trophy money raiſed for the preceding year, and certify 
the ſame under the hands and ſeals of four of ſuch juſtices ; 
unieſs where it ſhall appear to ſuch juſtices, that by reaſon 
of the death of ſuch treaſurer or otherwiſe, ſuch accounts 


cannot be paſſed. /. 142. — 
3. Nothing in this act ſhall extend to ln tinners in The ſtanneries, 


Devon and Cornwell; but the lord warden of the ſtan— 

neries for the time being, in purſuance of his majefty's a 
commiſſion. in that behalf, and ſuch as he ſhall-commil- 

ſionate and authorize under him, ſhall uſe the like powers, 

and array, aſſeſs, arm, muſter and exerciſe the ſaid tinners, 

as hath been heretofore uſed, and according to the ancient 
privileges and cuſtoms of the ſtanneries. /. I 39. 


4. The lord warden of the cinque ports, two ancient Fhevingue Pu 


towns, and their members, and in his abſence his lieute- 
nant or lieutenants, ſhall put in execution within the ſame 
all the powers and authorities granted by any former act or 
acts, in like manner as his majeſty's lieutenants of coun- 
ties and their deputy lieutenants may do; and may keep 


up and continue the uſual number of ſoldiers in the ſaid 


ports, towns and members, unleſs he or they find cauſe to 
leflen the ſame : and the militia of the ſaid ports, towns 
and members, ſhall remain ſeparate from the militia of the 
ſeveral counties within which the faid ports, towns and 
members are fituate. .. 143. 

5. After the number of perſons, which the Ife of 
Wigbt is to furniſh to the militia of the county of South- 
ampton, ſhall have been appointed, by his majeſty's lieute- 
nant and the deputy lieutenants, or by the deputy lieute- 
nants of the ſaid county at large; ; the governor of the ſaid 
iland ſhall appoint the officers of the militia there, as his 
majeſty's lieutenants of counties may do; and ſhall ap- 
point five or more deputies to act with him; which depu- 
ties and officers ſhall be qualified and act as is preſcribed 
with reſpect to like officers in Wales. And the militia 
the ſaid iſland ſhall be raiſed in the ſame manner as the 
militia of the county of Sautbampton, and ſhall be deem- 
ed a part of the militia of the ſaid county. And after 


vernor and deputies ſhall order and direct the training and 
exerciſing the militia within the ſaid iſland, in the ſame 
manner as the lieutenants and deputy lieutenants may dg 
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6. All proviſtons made for the ne of Northumber- 
rce with reſpect 


land and the militia thereof, ſhall be in 
to the town of Berwick upon Tweed, except only as to 
the particulars here expreſſed and otherwiſe: provided for: 
and out of the perſons returned in the lifts for the ſaid 
town a number of private militia men ſhall be choſen by 
lot to ſerve for the {aid town, in the fame proportion with 
the private militia men appointed to ſerve for the other re- 
ſpective hundreds, wards, and other diviſions within the 
ſaid county of Northumberland: and if perſons can be 


found within the ſaid town and liberties thereof, with ſuch _ 


qualifications as are required for deputy lieutenants and 
officers within cities and towns which are counties of them- 
ſelves; the chief magiſtrate: of the ſaid town of Berwick 
ſhall appoint five deputy lieutenants, and ſuch number of 
officers of the militia as ſhall be proportionable to the num- 


ber of militia men which the ſaid town ſhall raiſe, as their 


quota towards the militia of the county of Northumber- 
land. And the ſaid militia ſhall annually join the militia 
of the county of Northumberland, and be exerciſed toge- 
ther, and ſhall then, and alſo in time of actual ſervice, 
be deemed the militia of the county of nene 
for the purpoſes aforeſaid. /. 126. 

7. Where any pariſh ſhall lie in more counties or ri- 


dings, than one; the inhabitants of ſuch pariſh ſhall ſerve 


in the militia of that county or riding, wherein the church 
belonging to ſuch pariſh is ſituated. /. 132. 
8. If a quaker ſhall be choſen by lot to ſerve in the mi- 


litia, and ſhall refuſe or neglect to appear and to take the | 


oath in that behalf provided, and to ſerve in the ſaid mi- 
litia, or to provide a-ſubſtitute to be approved as aforeſaid; 


three deputy lieutenants, or two deputy lieutenants toge- 


ther with one juſtice, ot one deputy lieutenant together with 
two juſtices, ſhall, if they think proper, upon as reaſonable 


terms as may be, provide-and hire a fit perſon, who ſhall 


take the ſaid oath, and ſubſcribe his conſent to ſerve -in 
the ſaid militia for the ſpace of three years, as the ſubſti- 


| tute of ſuch quaker ; and ſhall levy (G) by diſtreſs and 


ſale of the goods and chattels of ſuch quaker, ſuch ſum or 
ſums as ſhall be neceſſary to defray the expence of pro- 
viding and hiring ſuch perſan'to ſerve in the ſaid militia for 


the ſpace of three years, as the ſubſtitute of ſuch quaker, 


xendiing the overplus, after deducting the charges of di- 
ſtreſs and ſale, And if any meaſures ſhall be uſed in ma- 
king diſtreſs, which may by ſuch quaker be thought oppreſ- 


ve; he may complain thereof to the uy Tn 
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and juſtices at their next meeting, who ſhall hear and final- 
ly determine the ſame, /. 87. | 

And inf every place where any rate as is aforeſaid ſhall 
be made, where the churchwardens or overſeets ſhall com- 
plain to a Juſtice, that a quaker or quakers refuſe to pay 
his or their aſſeſſment; ſuch juſtice may order ſuch chſts 
and charges for Jevying the diſtreſs, as he ſhall think rea- 
ſonable not exceeding 10 8. on each of the ſaid quakers, 
where there are no more than two of them, and where 
77 5 are a greater number, not exceeding 5 8. on each. 

J. 88. 5 

/ 9. The inhabitants of the conſtablery of Craibe, a par- Craike, 
cel of the county of Durham ſurrounded by the North 

Riding of the county of 79-4, ſhall ſerve in the militia of 

the ſaid North Riding. /. 133. | - | 
10. The inhabitants of that part of the pariſh of {ater Maker, 
that lies in the county of Cornwall, ſhall ſerve in the mili- 

tia of the ſaid county. /. 134. 

11. The inhabitants of the, town and pariſh of Fi ak&ing- Wokingham, 
ham, ſhall ſerve in and be trained and exerciſed, with the | 
militia of the county of Berks, , 135. | 

12. The inhabitants of the townſhip of Filey, ſhall ſerve Fitey, 
in the militia of the Eaſt Riding of the county of 157K. 
136. ow = 4 | 
/ - The inhabitants of Thr:apword, ſhall ſerve in the Threapwood. 
militia of the county of, Hint, and be trained and exer— 

ciled with the militia of the pariſh of /Yrotherbury. ſ. 137. 
14. The inhabitants of the pariſh of St. Martin, called Stamford Baron. 
Stamford Baron, in the ſuburbs of the borough and town 
of Stamford, on the ſouth fide of the waters there, called 
Welland, ſhall ferve in the militia of the county of Lincoln. 


|. 38. 


A. Form of a precept to the high conſtable for or- 
dering liſts to be returned; with the petty con- 
ſtable's warrant thereupon. | 


ks STo-RC: gentleman, chief conſtable 
Weſtmorland, of the Eaſt Ward within the faid 
county. 


'E A. D. and B. D. eſquires, deputy lieutenants, 
VV and J. P. and K. P. eſquires, two of his majeſly's 
Juftices of the prace for the ſaid county, at our general meet= 
eng for that purpoſe aſſembled, do hereby require you to iſſue 
0 b N 4 By out 


/ 
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out your warrants to the ſeveral petty conflables within your 


ſaid ward, according to the form hereon indorſed. Given 


in the 


— - 


under our hands and ſeals the ——— day of 
year — N 8 


Form of the ſaid warrant indorſed. 
Weſtmorland 
Eaſt ward. 


? 1 To the conftable o 


* 


B virtue of an order from the deputy lietenants [and 
juſtices of the peace] in and jor the ſaid county at their 


general meeting for that purpoſe aſſembled, unto me directed, 


you are hereby required to make out @ fair and true lift in 
writing of all men uſually and at this time dwelling within 
your conſtablewict, between the ages of -eighteen and fofty-five 
years, diſtinguiſping therein their ranks and occupations, and 
which of the ſaid perſons labour under any infirmities inca- 
pacitating them from ſerving as militia men; and alſo which 
of them (if any) is a peer of this realm, or a perſon ſerving 
as a commiſſion, officer in any regiment, troop or company in his 
mojeſiy's other forces, or in any of his majeſly's caſiles or forts, 
or a non-commiſſien efficer or private man ſerving in any of 


His majefiy's other forces, or a commiſſion officer ſerving or 


who has ſerved for four years in the militia, or a member of 
either of the untuerſities, clergyman, licenced teacher of any 
ſeparate congregation, conſtable, or other peace officer, articled 
clerk, apprenjice, ſeaman or ſeafaring man, or poor man who 
bas three children born in wedlock, | Which liſt ſo fairly and 
zruly made as nforeſaidg=you are hereby required to return to the 
deputy lieutenants and juſtices of the peace for the ſaid county 
at their meeting for that purpoſe to be held on the. 
day of: next enſuing the date hereof, at the magi-hal! in 
Appleby in the ſaid county. And you are hereby further re- 
guired to afjix a true copy of the ſaid lift fo to be made out as 
aferejaid, on the door of the church or chapel belonging to your 
reſpective pariſh, townſhip 'or place ; and if ſuch place being 
extraparechial, hath no church or chapel belonging thereto, then 
on the door of the church or chapel of ſome pariſh or place there- 


% ka 


at the leaj? before the ſaid day 77 | 


+ Andalſs you 


are to affix notice in writing at the bottom of the ſaid lift, f 
the day and place of the ſaid meeting, and that all perſons who 


ſhall think themſelves aggrieved may then appeal, and that 1! 
appeal will be afterwards received. Herein fail you ni. 


Given 


to adjoining, on ſome ſunday morning which ſhall be three days 


(New) Militia. 
Given under my hand, the ——— day of in the 


| year of our bor | Wo W 
4 3 H. C. chief conſtable of 
* the ſaid ward. 

B. Precept to the high conſtable for iſſuing his 
warrants to the petty conſtables, to give not ice 
of the number appointed to ſerve within each 
pariſh or place, and of the time and place for bal- 
lotting. | | 

and 3 ; 
har 10. - * ge chief conſtable 
ed, Wetmorland of the eſt Ward within the ſaid 
in | | county. 
ithin et . | 68 RO 
ve E A. D. and B. D. eſquires, deputy lieutenants, 
and and J. P. and K. P. eſquires, juſtices of the peace in 
inca- and for the ſaid county, at our ſubdiviſion meeting aſſem- 
which bled, for proportioning the number of private militia men to 
rving | ſerve for each pariſh, tithing or place within the ſaid ward, 
in his do hereby require you to give notice to the ſeveral petty con- 
forts, fables within your ſaid ward, of the number of men appointed . 
any of by us 1 ap for the ſeveral pariſhes, tithings, or places within 
ing or their reſpectiue diſtricts, according to the liſt hereunto an- 
nber of | mnxed; and that their next ſubdiviſion meeting, for cauſing 


of any the ſaid men to be choſen by lot to ſerve in the ſaid militia 


articles will be at——in——— the ſaid county, on the ——— 
an who day of now next enſuing. Given under our hands 
irh and and ſeals the———day o in the year — 

rn to the e LY 

id county Note; it may be proper in this caſe (tho not required 
— by the act), and more eſpecially in caſe of occaſional diſ- 
t- hall in charges, to require the petty conſtables to give notice to 
ther re- the ſeveral perſons within their reſpective diſtricts, liable to 
ade out 45 de ballotted, that they may appear, if they think fit, and 
ng to your ſhew cauſe why ſuch diſcharges ſhould not be made, or 
place being ſuch ballotting ſhould not be; for they may offer volun- 
ereto, thei teers; or — cauſe aſſigned for ſuch diſcharge may not be 
place there- true, and i 


ue tis reaſonable they ſhauld have opportunity to 
diſprove it: And conſequently, the high conſtable's war- 
| rant to the petty conſtables may vary accordingly. 
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you 


% 


* | . Precept to the high conſtable, for iſſuing his 
| warrants to the petty conſtables, to give notice 
x to the perſons choſen by lot, to appear and take 
the oath and be inrolled; with the petty con- 
ſtable's warrant thereupon. be "ON For 
| : To H. C. gentleman, chief conſtable 3 
Weſtmorland. ö of the Weſt Ward, within the ſaid ; 5 
45 county. EE 

| 9 E A. D. and B. D. efquires, deputy lieutenants, N 

| and J. P. and K. P. eſquires, two of his majeſty's W. 

6 juſtices of the peace, in and for the ſaid county, at ouf ſub- fo 17 : 
diviſion meeting for that purpoſe aſſembled, do hereby order 47 . 
and require you forthwith to iſſue out your warrants to the faid 
feveral petty conſſables within your ſaid ward, according ta the , 55 4 
form hereon indorſed. Given under our hands and ſeals the of the 

—day of. the year of our lord ——, three | 
—” . there « 
: 5 | : ſhall ta 
Form of the ſaid warrant indorſed. ſaid 
| | OCD | the yea) 
3 To the conſtable Of —— 1 - 
B V virtue of an order from the deputy lieutenants and 
Juſtices of the peace in and for the ſaid county, at thew To 
fubdivifion meeting for that purpgſe aſſembled, you are hereby forms, 
directed and required to give notice to A, M. an inhabitant reſpecti 
mithin your conſlablewick, choſen by lot at the ſaid meeting to 
ſerus in the militia of the ſaid county, that he do appear dt 
the moot-hall in Appleby in the faid county, on —— tho D. Fe 
— day of « next, then and there to take the oath 
in that behalf. required by law, and to be inrolled to ſerve in 
the militia of the ſaid county as. @ private militia man far the 
ſpace of three years, or atherwiſe to provide a fit perſon (ta be We 
approved by the deputy lieutenants and juſtices of the peace | 
that ſhall be then and there preſent] to ſervevas his ſubſiitute, 17H 
who ſhall take the ſaid oath and be inrolled in manner afort- ; by 
id. Which notice you are to give unto him, or to leave the Juſtices of 
"fame at his place of abode, at leaft ſeven days before the fats late of —= 
day of = next, And be you then there to cer- one of the 


tify what you ſhall have done in the premiſſes. Flerein ” ferve as | 
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gou net. Given under my hand the — day — 1 


the year of our lord —. 


the ſaid ward. 


\ 


Form of the notice to be left at the dwelling houſe, 


where perſonal. notice cannot be given, 
William Harriſon, 


N OTICE is hereby given unto you, that you oh 
choſen by lot, to ſerve in the militia of this county of 
W. and that you are to appear at the moot-hall in A. in the 


ſaid county, on — the—— day of —— 


— x} 
before the deputy lieutenants and juſtices of the peace for the 


ſaid county to be then and there ajjembled, to tate the cath in 


that behalf required, and to be inrolled to ſerve in the militia 
of the ſaid county as a private militia man for the ſpace of 
three years, or otherwiſe to provide a fit perſan to be then and 
there approved by the ſaid deputy lieutenants and juflices, who 
ſhall take the ſaid oath, and be then and there inrolled as afore- 


faid, Given under my hand the———=———aay of in 
the year of our lord — : 

FSG A. C. conſtable 

, of —. 


To prevent miſtakes, it may be beſt to have printed 


forms, and to deliver the fame properly filled up to the 
reſpective conſtables. Bhs | Þ 


D. Form of a warrant againſt a militia man not 
appearing to be {worn and inrolled. 


\ 


Weſtmorland, J To the conſtable of —- 


W HERE AS complaint and information upon vath hath 
been made unto me J. P. eſquire, one of bis majeſly's 
Juſtices of the peace in and for the ſaid county, that A. O. 
late of in the county aforeſaid, yeoman, (not being 
one of the people called quakers) hath been duly choſen by lot to 
rve as a private militia man in the militia of the ſaid 

| county, 


H. C. Kite contiihie of 
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 flitute, hath neglected to take t 
the ſaid militia, and alſo hath neglected to provide any fit 


LT fa # # 4 
county, and hath had due notice to appear before the deputy 
lieutenants and juſtices of the peace in and for the ſaid tounty, 
at their ſubdiviſion meeting for that purpoſe aſſembled, to take 
the oath in that behalf required, and to be inrolled 10 ſerve in 
the ſaid militia as a private militia man, or to provide a fit 
perſon to be approved by the ſaid deputy lieutenants and juſlices 
as aforeſaid to ſerve as his ſubſtitute ; and that he the ſaid 
A. O. hath neglected for, refuſed] to take the ſaid oath, and 
to ſerve in the ſaid militia, and hath alſo neglected to provide 


any fit perſon to ſerve as. his ſubſlitute : Theſe are therefore 


to require you forthwith to ſummon the ſaid A. O. to appear 
before me at the houſe of — in — in the ſaid county, 
on — the day of at the hour of — in 
the afternoon of the ſame day, to anſwer unto the ſaid com- 
plaint, aud to ſhew cauſe why the penalty of ten pounds ſhoull 


not be Jevied upon his goods and chattels for the ſaid offence. 


Herein fail you not. Given under my hand and ſeal the 
day of — in the year of our lord———, $4 


E. Warrant of diſtreſs for the penalty of 10l. 


Weſtmorland, } To the conſtable of — 


\ HEREAS A. O. late of ————in the county of 

, yeemen, (not being one of the people called 
guakers, ) is this day duly convicted upon oath before me J. P. 
eſquire, one of his majeſty's juſtices of the peace in and for the 


aid county, for that he the ſaid A. O. having been duly cho— 
ſen by lot to ſerve as a private militia man in the militia of 


the ſaid county, and after due notice given unto him to appear 
before the deputy lieutenants and juſtices of the peace in and 
for, the ſaid county at oO ſubdiviſion meeting for that pur- 
poſe aſſembled, to take the oath in that behalf required, and 


10 be inrolled to ſerve in the ſaid militia as à private militia 


man, or to provide a fit per ſon do be approved by the ſaid de- 
uty lieutenants, and juſtices as os aid, to ſerve as his ſub- 
e ſaid oath, and to ſerve in 


perſon to ſerve as his ſubſtitute; whereby he the ſaid A. O. 


| bath forfeited the ſum of ten pounds: Theſe are therefore in 


his ſaid majeſiys name to command you, ts levy the ſaid ſun 


by diftreſs of the goods and chattels of him the ſaid A. O. 
And if within the ſpace of [four] days next after ſuch di. 


fir eſs by gu taken, the ſaid ſum together with * 
OY : I 5 charges 
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charges of taking and keeping the ſaid difreſs ſhall nat be paid, 


that then you do ſell the ſaid goods and chattels ſo by you di- 


Hirained, and out of the money ariſing by ſuch ſale, that you 


do. pay the ſaid ſum of ten pounds to the ſaid deputy lieutenants 


and juſtices as aforeſaid, or to ſuch perſon as they ſhall ap- 
point to receive the ſame, for the providing of. a ſub/litute to 
ſerve for him the ſaid A. O. and for the other purpoſes by 


law directed for the application thereof; rendring the over- 


plus (if any feb be) on demand unto him the ſaid A. O. the 
reaſonable charges of taking, keeping and ſelling the ſaid di- 
fireſs being firſt. dedurted. And if ſufficient diſireſs cannot 
be found of the goods and chattels of him the ſaid A. O. 
whereon to levy the ſaid ſum of ten pounds, that then you cer- 
tify the ſame to me together with the return of this precept. 
Herein fail you not. Given under my hand and ſeal, the 
ay of- in the year of our lord . 


Conſtable's return of the want f diſtreſs. 
Weſtmorland. 


A C. conflable of ——in the ſaid county, maketh oath, 
* before me J. P. eſquire, one of his majeſty's juſtices 
of the peace for the ſaid county, the day of n 


the year that by virtue of my warrant to him directed, 
| to levy the ſum of ———by diſtreſs and ſale of the goods and 


chattels of A. O. late o 


of = aforeſaid, in the county 


aforeſaid, he the ſaid con/lable hath made diligent ſearch for 


ſuch goods and chattels; and that he doth nit know, nor can © 


find, that he the ſaid A. O. hath goods and chattels fufficient 
to anſiber the ſaid diſtreſs. 
Before me 


| MC, 
J. P. Fg 


F. Commitment for want of diſtreſs. 


To the conſtable of 
mon gaol at A. in the ſaid county. 


HE RE AS A. O. late of: in the county afore- 

Y ſaid, yeoman, (not being one of the people called qua- 
ters, was on the — day of duly convicted before. 
me J. P. eſquire, one of his majeſly's juſtices of the peace in 


and for the ſaid county, for that he the ſaid A, O. having 


been 


2» 


N — i the ſaid 
Weſtmorland, J county, and to the keeper of the com- 
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x F ORASMUCH as A. Q. late of 
the county aforeſaid, yeoman, being one A 75 people call. 


"I * * 
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(New) Militia. 


Teen duly choſen by lot to ſerve as a private militia may in its 


militia of the ſaid county, and after due notice given unto him 
to appear before the deputy lieutenants and juſtices of the peace 
in and for the ſaid county at their ſubdiviſion meeting for that 


Purpoſe aſſembled, to take the oath in that behalf required and 


70 be inralled to ſerve in the faid militia as a private militia 
man, or to provide a fit perſon to be approved by the ſaid de- 
puty lieutenants and juſtices as aforeſaid to ſerve as his ſub- 


Aitute, did neglect to take the ſaid bath, and to ſerve in the ſaid 
militia, and alſo did neglect to provide any fit perſon to ſerve as 


his fulflttute, and thereupon did forfeit the ſum of ten pounds: 


And whereas on the ſaid day of ———in the year afore- 
faid, I did iſſue my warrant to the conflable of ———t0 levy 


the ſaid ſum of ten pounds, by diſtreſs and ſale of the goods and 


chattels of him the ſaid A. O. And whereas it duly appears 
to me, as well on the oath of the faid conſtable, as otherwiſe, 
that he the ſaid conſlable hath uſed his beſt endeavour} to lety 
the ſaid ſum on the goods and chattels of the ſaid A. O. as 
aforeſaid, and that the goods qnd chattels of him the ſaid A. O. 


are not ſufficient to anſwer the ſaid difireſs : Theſe. are therefore 


to command you the ſaid conſtable of. aforeſaid, to appre- 
hend the body of the ſaid A. O. and him ſafely to convey to the 


common gaol at A. aforeſaid in the county aforeſaid, and there 


deliver him to the ſaid keeper thereof, together with this pre- 


cept. And I do hereby command you the ſaid keeper of the faig 


common gavl, to receive into your cuſtody in the ſame common 
gaol the ſaid A. O. and him there ſafely to keep for the ſpace of 
{three months]: And for ſo doing, this ſhall be your ſufficient 


warrant, Given under my hand and ſeal, the————day of 


* 


in the year of our lord —. 


G. Warrant of diſtreſs for quakers ſubſtitutes. 


A. D. eſquire, deputy lieutenant, and 
I FJ. P. and K. P. eſquires, two of his 
majeſty's juſtices of the peace for the 
ſaid county; to the high conſtable of 
Kendal ward within the ſaid county, 
and to the petty conſtables of 
| in the ſaid county, and to cach and 


1 
L every of them. 


aforeſaid in 


ed quakers, hath been duly choſen by let to ſerve in the militia 
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(New) Militia. 


of the ſaid county, and after dhe notice given unto him hath 
neglected to appear and to taks the oath. in that behalf required, 
and to ſerve in the ſaid militia, and hath alſo neglected to pro- 


vide any fit perſon to ſorve for him as his ſubſtitute; and 


whereas we the ſaid deputy lieutenant and juſtices as aforeſaid 
have, upon as reaſonable terms as might be, namely for the 
fum & provided and hired A. S, a fit perſon 10 ſerve in 
the ſaid militia, as the ſubſtitute of him the ſaid A. Q. We 
do therefore hereby require you to levy the ſaid ſum of ———— 
by difireſs and ſale of the goods and chattels of him the. nid 
A. Q. and to pay the ſame unto for the uſe of him 
tbe ſaid A. S. rendring the overplus (if any ſhall be) unto 
him the ſaid A. Q. after dedulting the charges of the ſaid 


diftreſs and ſale. Herein fail you not Given under our 


hands and ſeals, the 
lord "= | 


—gday of ———in the year of our 


ö > 


«> 26:2 Miller. 


an ancient ordinance, Haw. Stat. V. 1. p. 18r. 
The toll of a mill ſhall be taken according to the 
cuſtom of the land, and according to the ſtrength of the 
water-courſe, either to the twentieth or four and twentieth 
corn, 4 5 * 15 | 
And yet in ſome places the millers do claim and take 
the ſixteenth part; and where the cuſtom hath been ſo 
uſed time oat of mind, perhaps it may be good and war- 
rantable. Dalt. c. 112. 5 
And Mr. Dalton ſays, the miller ought to take but one 
quart for grinding of one buſhel of hard corn, but if he 


fetch and carry back the griſt to the owner, he may take 


two quarts of hard corn ; and this hard corn is intended of 
wheat, rye, meſlin (which is wheat and rye mixed). And 
for malt, the miller ſhall take but half ſo much toll as he 
taketh for hard corn, that is, qne pint in the buſhel, for 
that malt is more eaſily ground than wheat or rye: But if 
the miller do fetch to his mill, and carry back the malt toe 
the owner's houſe, then the miller alſo ſhall have double 
toll. Dale. c. 112. | * 
But, by Holt Ch. J.-the toll of a mill muſt be regulated 
euſtom; and if the miller takes more than the cuſtom 
warrants, it is extortion: But if it is a new mill, there the 
auler is not reftrained to any certain toll; but the pe:- 
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Miller. 


ſons who will have their corn grdund there, muſt comply 


with the miller's demands; and whatſoever he takes, it 


is not extortion, becauſe it is the voluntary agreement of 
the parties. L. Raym. 149. 4 
In ſome places, the tenants are bound to have their 


corn ground at the lord's mill. As in the caſe of Hiæx and 


Gardener, H. 11 


In an action on the caſe for erect- 


in a mill, the lord declared upon a cuſtom for all the in- 


habitants to grind at his mill, and that the defendant had 


bKilt a mill there contrary to the cuſtom; and this was 


adjudged a good cuſtom :* And ſuit to a mill may be by 


reaſon of tenure or ſervice, and alſo by cuſtom, and ſo 


may well bind ſtrangers. 2 Bul/?. 195. 


And a new erected houſe within the precincts is within 


the cuſtom of multure; and none may grind elſewhere, 


but in caſe of exceſlive toll, or that the griſt cannot be 


ground in convenient time. Hardr. 177. 

T. 16 G. 2, K. and Wood. The defendant being a mil- 
ler, was indicted for changing, corn delivered to him to be 
ground, and giving bad corn inſtead of it. It was moved 
to quaſh it, becauſe only a private cheat, and not of a 
publick nature, But it was anſwered, that being a cheat 


in the way of trade, it concerned the publick, and there- 


fore was indictable. And the court was unanimous not 
to quaſh it. S/. Caf. V. 1. 217. f 


Altho' every larceny implies a treſpaſs, and a felonious 
taking of the thing {tolen ; yet it hath been reſolved, that 
even thoſe who have the poſſeſſion of goods by the delivery 
of the party, as a miller who hath corn delivered to him 
to grind may be guilty of felony by taking away part 
thereof with an4intent to ſteal it. 1 Haw. go. 

Millers are not to be common buyers of any corn, to 
ſell the ſame again, either in corn or meal; but ought 
only to ſerve for the grinding of corn that ſhall be brought 
to their mills. Dalt. c. 122. 5% 


: Miſadventure. See Homicide. . 
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)Bilts deftroying. 


FF any perſon or perſons, unlawfully, riotouſly and tu- 
multuouſly aſſembled, to the diſturbance of the 8 
peace, ſhall unlawfully and with force demoliſh or pu" 
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down, or begin to demaliſh or pull down, any 1 
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Mills deſtroying. 


mill, or other wind mill, or any water mill, or other mill, 


or any of the works thereto belonging; every ſuch perſon 
mall be guilty of felony without benefit of clergy. 

And if any perſon ſhall wilfully or maliciouſly burn or 
ſet fire to any ſuch mill ; he ſhall in like mariner be guilty 
of felony without benefit of clergy. BG dhe att 

Proſecution to be commenced withid 18 months after 
the offence committed. *9 G. 3. c. 9. 


” . n 
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Mines deſtroying. 
I any perſon ſhall wilfully or maliciouſly ſet fire to; 
burn, demoliſh, pull down, or otheawiſe deſtroy or da- 
mage, any fire engine or other engine erected for drain= 
ing water from any mine of lead, tin, copper, or other 
mineral z or any bridge or waggon way erected for con- 
veying lead, tin, copper, or other mineral from any ſuch 


mine; or ſhall cauſe or procure the ſame to be done \\ 


he ſhall be guilty of felony, and tranſported for 7 years. 
Provided, that no perſon ſhall be proſecuted on this act, 
unleſs the proſecution be commenced in 18 months after 
the offence committad. 9 G. 3. c. 29. | 
The. penalties o 
that title, | 


eſtroying Coal mines are inſerted under 
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T HIS word in its uſual acceptation is applied to all 
thoſe crimes and offences, for which the law has 
not provided a particular name; and they may be puniſh- 
ed according to the degrees of the offence, by fine, or 
impriſonment, or both. Barl. | 


a : N 5 
Miſpriſion of felony, See Felony. 
Miſpriſion of treaſon. See Treaſon. 
Mlittimus. See Commitment, 
_ __ Murder. See-Domicide. 
Vol. III. => FRB EE TIE Mute. 
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HE whole learning relating to this title will be 
1 comprehended in the explication of the ſtatute of 
We/iminſler . 12, which is as follows: ; 200 1 
NMotericus felons, and which openly be of evil name, and will 
net put themſelves in inqueſt of felonies that men ſhall charge 
them with before the juſtices at the king's fuit, ſhall have 
Atrong and hard impriſonment, as they which refuſe to fland 
zo the common law of the land. But this is not to be under- 
flood of ſuch priſoners as be taken of light ſuſpicion, 3 Ed. 1, 


* 


C. 12. 


FTelins] This ſtatute extendeth not tö treaſon, which is 
the higheſt offence ; not to petit larceny, which is of all 
felonies the loweſt: But if a man ſtand obſtinately mute 
upon an arraigment of treaſon or petit larceny, he ſhall 
have the like judgment as if he had confeſſed the indict- 
ment.” 4 1. 1597. 2 20w. 330. oo 
This word felons extendeth as well to women, as to 
men. 2 aft. 177. 5 ; 
Notorious, and openly of evil fame] Therefore no. perfon 
ſhall be put to this puniſhment, unleſs the matter be eui- 
dent or proveable, which it is the duty of the judge to 
look unto, and to examine the evidence which proves the 
- priſoner guilty of the fact, before he proceed to the judg- 
ment of pain fort & dure, 2 Inſt. 177. 2 Haw. 330. 


And will not put themſelves in ingueſt! This is called 
ſtanding mute. Now a man may ſtand mute two manner 
of ways: 3 F 

Firſt, when he ſtands mute without ſpeaking of any thing 
and then the court ſhall ex icio inquire by the oath of 
any 12 perſons that happen to be preſent, whether he do 
ſo of malice, or by the act of God; and if it be found that 
it was by the act of God, then the judges of the court 


(who are always to be of council with the priſoner to 


give him law and juſtice) ought to inquire touching all 
thoſe points which he might poſſibly plead for himſelf, 3 
whether a ſelony were done, whether he be the ſame per- 


ſon that is indicted for it, whether he did it, and whether 


be hath any matter to alledge for his diſcharge ; and ſuch 
inquiry ſhall be made, not by an inqueſt of office, but dy 
a jury returned by the ſheriff, in the ſame manner as f 
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Mute. 


oy | 
the defendant had actually pleaded ; for ſince it is not his 
own fault that he did not ſo plead, there is no reaſon 
why his trial ſhould be in a more looſe and ſummary 
manner, or any way leſs regular or ſolemn, than if he 


had ſo pleaded. 
H. I, | 

But what if all this be found againſt the priſoner, what 
ſhall be done? Whether judgment of Jeath (ball be 


* 4 


given againſt him, though he never pleaded, ſeems yet 


undetermined. 2 H. H. 317. | 
But after a man hath confeſſed himſelf guilty, or plead- 


ed and put Himſelf upon his country, he ſhall not after- 
wards be demeaned as one that ſtands mute, in reſpect of 


his ſubſequent ſilence; but the jury ſhall be charged, and 
the trial ſhall proceed, and the like judgment ſhall To — 
0 by 


Alſo if the perſon become mute, and not by the act of 


God, as by cutting out his own tongue, he ſhall forthwith 


be put to his penance. 6 
Another kind of mute is, when the priſoner can ſpe 

3 . 5 ; ak, 
and perhaps pleadeth not guilty, or pleadeth a plea ks, 
and will not conclude to the inqueſt according to this act 
that is, to be tried by God and the country ; then this 


9 Inſt: 178. | 


act is ſufficient'warrant, if the cauſe be evident or probable, 


to put him to his penance : But if he demur in law, 


and it. be adjudged againſt him, he ſhall have judgment o 


be hanged; and tho' by his demurrer he refdſe' to put 
himſelf upon the inqueſt according to the letter of this 
act, yet foraſmuch as he is out of the reaſon of this act 

for that he refuſeth not the trial of the common law the 
demurrer being allowed to him by law, and to be tried by 
the judges, he ſhall not be put to his penance, but. have 


Judgment to be hanged, and not have pain fort & dure, 


2 Inſt, 178. 


At the king's ſuit] This act ſpeaketh only of indictments 
at the ſuit of the king; but the judgment of pain fort & 
dure was at the common law, both in indiftments and ap- 
peals. 211. 177. 5 


Shall have Hrong and hard impriſonment] Soient miſes en 


N priſon” fort & dure: The judgment in this caſe is, that 
e man or woman ſhall be remanded to the priſon, and 
aid there in ſome low and dark room, where they ſhall 

3 on the bare earth without any litter, ruſhes, or 

9 5 cloathing, and withoutzany garment about them, 
ut ſomething to cover their privy parts, and that they 


| 


5 O 2 


Hall 


2 Inſt. 178. 2 Haw. 32), 328. 2 H. 
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Mall lie upon their backs, their heads uncovered and their 


feet, and one arm ſnall he drawn to one quarter of the 25 
room with a cord, and the other arm to another quarter, 1855 
and in the ſame manner ſhall be done with their legs, and [SE 
there ſhall be laid upon their bodies iron and ſtone, fo chat 
much as they may bear and more, and the next day follow- have 
ing they ſnall have three morſels of barley bread without It 
any drink, and the ſecond day they ſhall drink thrice of for & 
the water that is next to the houfe of the priſon (except 10 thi 
running water) without any bread, and this ſhall be their or thy 
diet until they be dead. So as upon the matter they ſhall . ! 
die threę manner of ways, by weight, by famine, and by 2 
cold. And the reaſon of this terrible judgment is, becauſe tabuz 
they refuſe to fand to the common law of the land. 2 Inſt. it ſee! 
178, 179. TOE 2 1 for th. 
Which puniſhment being ſo ſevere, lord Hale adviſes, 
that it be not given too haſtily, but that the priſoner de is 
not only thrice admoniſhed, but alſo have ſome convenient | 
| reſpite, as until the afternoon, to bethink himſelf, if the 155 
A arraignment be in the morning; or till the next morning, WF 
if the arraignment be in the afternoon; and that the | 
_ - judgment: itſelf be diſtinqly read to him, that he may . 
know his danger before his final refuſal, with due admo- 1 * 
nition not to deſtroy himſelf, 2 H. H. 320. Navig 
And tho' judgment be given of pain fort & dure, yet il | 
the offence laid in the indictment be within clergy, his 
dclergy ſhall be allowed him; and tho' in ſtrictneſs of mu 
law the priſoner ought to pray it, yet it is the duty of 0 
the judge to allow it, tho' not prayed, and that as well oy 
after judgment pronounced as before. 2 H. H. 320, 2 
| : 34 . . | | 
And as to the caſe how far he is intitled to his clergy, it 
| is enacted by the 3 W. c. q. that if any.perſon be indicted | 
g of any offence, for which by virtue of that or any former — 
| ſtatute he is excluded from the benefit of clergy, if he 
had been convicted by verdict or confeflion-; if he ſtand 
mute, or will not anſwer directly to the felony, or ſhal 
challenge peremptorily above 20 of the jury, he ſhall not 
1:4 + be admitted to the benefit of clergy. .. 2. I 5 
bi [ t In which expreſſion [by virtue of any former ſtatute] 75 
q i offences excluded from the benefit of clergy by ſubſequent Wi/tmarl, 
ſtatutes ſeem not to be comprehended; and conſequent! and kent 
perſons ſtanding mute on an indictment upon any fuci curſions 
ſubſequent ſtatute, ſhall have their clergy, if it is not there have 


otherwiſe ſpecially provided by ſuch ſtatute. 2 Hau. cattle, or 
1 And 


322. name of Z 
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H. 320 ll Non compos. See Lungtick. 


eit And as derne of ſtanding mute, it | | 
the is obſervable, that. where a perſon ſtanding mute is ad- 1 
ter, judged to his penance, and thereby prevents that attainder li 
and which otherwiſe he might have incurred, he forfeits his 11:18 
o fo chattels only, and not his lands; and for this reaſon ſome © 14 
oOW- have endured this puniſhment, ' 2 Haw. 333. It: 
hout It doth not appear that the proſecutor of an indictment it. 
e of for felony, where the defendant ſtandeth mute, is intitled 119 
.cept to the reſtitution of his goods, either by the common law IÞ 
their %% > ß It 
Ry 1 But this is not to be underſtood of ſuch priſoners as ſhall be FH 
m— A ROT eee But af they obſtinately ſtand mute, 1 
1 it ſeemeth that they may hie ſeverely fined and impriſoned. Il 
, Init, for the contempt... 2. Haw. 330. | | 3 [lt 
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| | Non conformiſts. See Miſſenters. 
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r. the 43 El. e. 13. Foraſmuch as many pers Blackmail.) [14 
or ſtatute] | ſons dwelling 'in Cumberland, Northumberland, 1 
ſubſequent Weſtmorland, and Dureſme, have been taken by force | ['! 
\nſequent!) and kept until ranſomed ; and whereas by reaſon of in- q 1 
n any ſuc curſions, burnings, and robberies, ſeveral inhabitants 1 1 
fit is not there have been forced to pay a certain rate of money, corn, Bl: 
2 Hai Cattle, or other conſideration, commonly called by the 1 
8 name of Blactmail, to divers men of name, friended and il I 
Ant 4. allied 1 
| | we. 01 
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of certain offenders unto whom the commiſſion of 


———C Ho 


fenders, although not employed in the protection of 


" 


— — 


tants under pretence. of preſerving them from rapine 


parts, | 


other goods, as geeſe maile, cow maiie, and the like; 


rents paid in cattle (otherwiſe called neat gelt, or neat 


0 


allied with divers in thoſe. parts, who af known to be 


deadly feud, or otherwiſe; or ſhall be aiding therein; 
or whoſoever ſhall take, receive, or carry any money, 
corn, cattle, or other conſideration, commonly called 
Blackmail, for ſuch protection; or ſhall burn any ſtack 
5 of corn : He ſhall, on conviction at the aſſizes or ſeſ- 
4 ſions, be guilty of felony without benefit of ' clergy. 


Foraſmuch as, c.] At = time when this act was 
made, and for ſome time-after,. the peace of the borders 
was maintained by commiſſioners appointed by the two 
crowns reſpectively, who agreed upon certain articles to 
be obſerved by both ſides ; appointed guards and watches 
at certain fords and other places; kept courts; redreſſed 
grievances; puniſhed offenders; and had power of life 
and death by way of legal trial in the manner of oyer and 
terminer. And this act was not made in abolition of 
- ſuch power, but in aid thereof, and for the puniſhment 


the 


lords wardens of the marches did not extend; which of- 


the 


country by virtue of the inſtitution of the wardenſhip of 
the marches, yet demanded contribution of the inhabi- 


and 


depredation by reaſon of the frienqſhip and alliance 
which they had with the ſpoil-takers and robhers in thoſe 


1118 Blackmail] Maile, in French is a ſmall piece of money; 
— 5 and in the 9 H. 5. ſilver halfpence here were termed 
_ mailes, In a large acceptation, the word maile ſignifies a 
j i 5 | rent in general, paid either in money, corn, cattle, or 


and 


in Scotland, maile is ſtill the common word for rent. 
q White maile, white rents, (vulgarly called quit-rents,) 
1 35 | where rents paid in ſilver, and thereby diſtinguiſhed from 
— work day rents, cummin rents, corn rents, and the like. 
| © Black maile, or black rents, ſeem properly to have been 
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from the Daniſh gelt, geld, geldum, a payment or tribute); 
but more largely taken, it ſeemeth to have been uſed to 
Ggnify all rents not paid in filver, in contradiſtinction to 
the redditus albi, blanch farms, or white rents, In parts 
where: the ground: was arable, rents were frequently paid 


in corn; and particularly in the border ſervice, the officers 
and men appointed to guard againſt. incurſions, had for 
the ſuſtentation of their horſes part of their ſalaries paid in 


corn, to be raiſed upon certain eſtates ſubject to the ene- 


mies depredations,'as they had alio money out of other 


eſtates, and in others (which were near the place of ſer- 
vice) they had meadows, foggage, poultry, fuel, and 
other neceſſaries. The wardens of the marches had an 
officer called the ſerjeant, who ſeems to have been a civil, 


Ind not a military, officer, for ds eren of proceſs, 


arreſting offenders, and ſuch like, in the nature of a bai- 
liff or head conſtable; and his ſalary and appointments 
ſeem to have been of the like nature with thoſe of the of- 
ficers military, The juſtices in eyre allo. had officers at- 
tending} them called! ſerjeants, in the nature of tipſtaves, 


who are taken notice of in the ſtatute of Męſim. 1. C, 30, 


In Britton the word ſerjeant is uſed for an officer of the 
county ; and Bracton takes notices of a ſerjeant of the hun- 
dred, There was: alſo ' /erjeants of mancrs, who ſeem to 
have been the ſame with thoſe called land ſerjeants; and 
theſe were not properly what, are now {tiled Ci, of the 
manor, but à kind of ſuperior bailiffs over divers manors ; 
for in the ſetting or ſuperviſal of the watch in the border 


ſervice, we find ſometimes ſeveral towns together, as 
three, four, or mote, required to watch at certain fords 
and places, and the fearchers,, or examiners of the faid 
watch are the land- ſerjcant and bailiffs, or the land. ſerjeant 


bailff5 and conſtables there. There is yet in Meſtmorland a 


payment called ſerfequt oats ; but for which of theſe kinds 


of ſerjeants, or whether for any of them, it is difficult te 


fa. 


5 1 . 
Deadly feud] Feud in the German fignifies enmity, ar 


war; as in like manner the word foe ſignifies an enemy, 


Feud in Scotland, is a combination of kindred to revenge 


injuries or affronts done or offered to any of their blood. 


Deadly feud is a profeſſion of irrecqncilable hatred, till a 
perſon 1s revenged even by the death of his adverſary. And 
this ſeemeth to have ſprung from the inſtitution of the 
military tenures, whereby the tenant, upon admiſſion to 
his eſtate, was obliged to ſwear fealty and allegiance to 
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ſofs-troopers, 


_ fenders. 


Nozthern borders. 
his lord, and to take up arms at his lord's ſummons. This 
military eſtabliſnment is what is commonly called the 
eudal ſyſtem, by an eaſy derivation (as it ſhould ſeem) 
from the word end; although it hath given much trouble 
to the ety mologiſts to inveſtigate its origin elſewhere, ——. 
In the northern counties, where a number of thieves, 
rogues, and vagabonds combine together to commit rapine, 
theft, and other outrages, they are ſtill denominated the 


c 


Fee gung. 


And, by the faid ſtatue, perſons outlawed in any of the 
ſaid counties for any ſueh murder, robberies, burglaries, 
or other felonies, ſhall in two months be certified in writing 


by the clerk of the peace to all the ſheriffs of all the ſaid 
counties; and the ſaid ſheriffs ſhall proclaim them in 


Carliſle, Penreth, Cotkermouth, Appleby,” Kendal, Newcaſtle, 
Mor peth, Alnewick, Hexam,  Dureſme, - Darlington, Biſhop 
Atoctland, Bernard caftle, and Berwick,” and once a month 
in every their county courts, till they ſurrender ; and the 
mayors ſhall proclaim them in every fair, and every ſix 
weeks in the market; and perſons relieving, or conferring 
with them, (ſhall, o the like conviction, ':be impriſoned 
for ſix months,” and bound to the good behaviour for a 


3, 4» 5» b. 


year. { . eee 
2. The juſtices of Northumberland and Cumberland, may 


make order in ſeſſions, for charging che reſpective counties, 
for ſecuring the ſame againſt the moſs- troopers (that is, 
"thieves and robbers; who after having committed offences 
in the borders, do eſcape through the waſtes and moſſes); 
ſo as Northumberland be not charged above 500 l. nur 
' Cumberland above 200 l. a year. And they may appoint a 
commander, with 30 men in Northumberland, and 12 men 
in Cumberland, to ſearch for, purſue, and apprehend of- 

ii KA ag nem 

And the perſons ſo employed ſhall be choſen in ſeſſions 


yearly, or every two years at the fartheſt, 29 C30 C. 2. 


7 | 1 | et 
And the ſeſſions ſhall take ſecurity of the perſons by 
.them employed for preſervation of the borders, to anſwer 
the damages ſuſtained by their pegleR or default, and to 
pay the ſame in four months after proof made thereof in 
ſeſfions by oath of one witneſs; fo as the goods ſtolen be 
entred in one of the books to be kept for that purpoſe, 


in 48 hours after they be ſtolen or gone; and books 


ſhall be kept for that end in every market town in the 


ſaid counties, and in ſuch other places, and by ſuch 
oy et pets 
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perſons, as the ſeſſions ſhall, appoint. 29 & 30 C. 2. 


This atzer as intended to be refed jn th xn of ing, 
9 


glary, robbing of houſes by day, robbery, theft, buggery, 


| tendred to them). x WO : 
And acceſfaries thereto in England may be tried, and 
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And by the 18 C. 2. c. 3. Great and notorious thieves 
and ſpoil-takers in the ſaid counties of Northumberland and 
Cumberland, ſhall ſuffer death as felons without benefit of 
clergy ; or may be tranſported by order of the judges of 
aſſize, during life. ee e | 
3. There ſeems to be a great defect in the law, where Offenders fing 
an offence is committed in England or Scotland, ard the out of one king- 


9 ·˙· PERS ON IEET © # ty - a #44 8 dom into the 
offender, eſcapes or removes into the other. kingdom, other. 


Janies the firſt, but was left undetermined (by reaſon 

his quarrels with the parliament), and never afterwards 

reſumed. 1 1 3 _ 7 3 1 

By the 4 F. c. 1. (in the year 1606) which is a very 

clear and judicious act, all offences of conjuration, witch- 
craft, and dealing with evil and wicked ſpirits, murder, 

manſlaughter, felonious burning of houſes and corn, bur- 


and rape, committed by Engliſbmen in Scotland, ſhal] be 
heard and determined in any of the counties, of Cumber- 
land, Northumberland, or Maſimorland, as if they had 
been committed in ſuch county. And any juſtice of the 
peace of the (aid counties reſpectively- may bind over the 
proſecutor and witneſſes to 2948 8 give evidence 
(fo as the ſaid witneſſes have their reaſonable charges firſt 


executed, "tho? the principal he not convicted, . 

And the offence. ſhall be laid in the indictment to be 
done in Scotland, according to the truth of the fact; 
and not in the county where the trial is limited to be 


had. N 


And the indictment ſhall be good, notwithianding the 
words ** againſt the peace of our ſovereign lord the king, 
his crown and dignity” be omitted. YE ; 
.., Provided that no Engliſhman, found guilty as aforeſaid, 
ſhall! forfeit his lands, nor ſhall his blood be corrupted, 
vor his wife Joſe her dower ; bur he ſhall forfeit, his 

And foraſmuch as a like act is intended to be made in 
Scatland, for puniſhing Stotchmen having committed any 
of the ſaid offences in England, and returning back into 
Feotland ; the juſtices in England ſhall have power, in that 
File, to bind yer the proſecutor and witneſſes to proſe- 
| 2 0 „ Cute 
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a0 4 give evidence in Scotland (fo as their reaſonable 


crow 

charges be firſt tendred to the ſaid witneſſes). g rs k 

: r ; n ee” in 

But no Englſhman ſhall be ſent out of England 6 re- 1 . 

ceive his trial in Scotland, until both the realms ſhall be gude 

made one in laws and-government. e A tyme 

155 1 18 3 | ound 

But by the7F. c. 1. (in the year 1609) Whereas by pri 

_ reaſon of the aforeſaid clauſe prohibiting Engliſhmen to perſor 

be ſent into Scotland to be tried, many offenders have heyne 

eſcaped with impunity; it is therefore enacted, that if after 

any perſon ſhall commit any offence within the realm of may t 

Scotland, which by the laws of this realm of England 0 thi 

ſhall be petty, treaſon, murder, manſlaughter, felonious that 3 

; burning of houſes and corn, burglary, robbing of houſes withit 

bf by day, robbery, theft, or rape, and ſhall fly or eſcape the kj 

: into the realm of England, and be apprehended within manſl: 

any of the aforeſaid counties in England; the juſtices of burel: 

aſſize or one of them in the abſence of the other, the ju- rapt, \ 

ſtices of gaol delivery or any four of them, or juſtices and be 

of the elite” in their be dur or quarter ſeſſions or any gener: 

four of them, 'may, upon due and mature examination and b 

of the offence in open ſeſſions, and pregnant proofs or an 

of the fame, by their warrant remand ſuch offenders juſtice 

into the realm of Scotland, there ta receive their trial any fo 

for any of the aforeſaid offences by them there com- the off 

VTV of the 

Provided nevertheleſs, that this ſhall not take effect, till into tl 

an act be made in Scotland, for remanding Scotchmen for ar 

having committed offences in England to be tried for the within 

ſaid offences in England. 5 that th 

This act to continue in force to the end of the firſt Englay 

i ſeflion of the next parliament. (Further continued by or rei 

if the 3 C. FA 4. And by the 15 C. c. 4. continued inde- who ſh 

Wl! — ue Y . | within 

|| EZ There were three parliaments in Scotland, from the colon 
1 | year 1505 to the year 1609 (both induſive}, in which 

| nothing to this purpoſe was effected. But in the year The 

| iþ 1612, in the 21k parliament of James the ſixth of Scot- the ſaic 

. land, an act was made as followet whatſo 

[i {| Our ſovereign lord and eſtates of parliament, conſide- | pears fi 

1 ring that albeit the gude effects of his majeſty's cairful the pre 

i providence to repreſſe the innumerable diſorders, cry mes, 14 C. 7 

| | and offences, whilks before his happy atteining to the mitt 

0 crown and 
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0 crowne of England were very frequent in the bounds: of 
the kingdomes of Scotland and England (which then s 
being the borders of the two kiugdoms, are now become 
- | the middle ſhyres thereof), hes reduced theſe parts to ſo- 
Ee gude progrefle' of peace and obedience, as in ſo ſhort 
tyme could hardly have been expected; nevertheleſs" it is 
founden by experience, that alſweel in theſe ſhyres, as in 
divers uthers parts of both kingdoms, ſome evill diſpoſed 
perſons are emboldned to attempt and perpetrate many 
| heynous crymes and offences upon hope of impunitie, if 
after the committing of the ſame in' one country t 
may flee and eſcape to the other, and not be ſent back 
to the place of their offence :' It is therefore ordained, 
that if any* perſon ſhall commit any cryme or offence 
within the realme of England, whilk by the laws of 
the kingdom of Scotland ſhall be petty treaſon, murther, 
manſlauchter, fellonious burning of houſes and corn, 
burglarie, robbing of houſes by day, robbery, theſt, or 
rapt, and ſhall Hie or eſcape into this realme of Srotland, 
and be apprehended there; it ſhall be lawful for the juſtice 
general or his ordainer depute, the ſcherifs, ſtuards, lords, 
and ballyes of regalities, the commiſſioners ef borders, 
or any two of them, in their ordinar courts, or the 
juſtices of peace in their general or quarter ſeffions or 


any four of them, upon due and mature examination of 0 
the offence, in open court or ſeſſions, and pregnant pruiffs 1 
ef the ſame, by their warrand to remand ſuch offenders 11 
into the realme 'of Englaud, there to receive their tryell 8 $30 
for any of the foirſaids offences committed by them 1 
within the realme of England. — Provyding nevertheleſs, _ 1 


that this ſhall not take effect, except an act be made in 
England, in the firſt ſeſſion of the next parliament thereof, 
for remanding out of England into Scotland all perſons 
who ſhall commit any of the crymes or offences foreſaids i 1 
within the realme of Scotland, and thereafter flie into wh! 
England, to receive their tryell within the ſaid realme of 
Scotland. | 5 | 
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The next parliament in Englond was in the 18th-year of 
the ſaid king; which was diflolyed without any acts made 
whatſoever, but only for the ſupply. And nothing ap- 


pears further in the laws of either kingdom: Saye that in i 

the preamble of the abovementioned ſtatute of the 13 & 1: 

14 C. 2. c. 22. it is recited, © That perſons having com- | || 

** mitted crimes eſcape from one kingdom to the other, | _ 

and ſo avoid the hand of juſtice; in regard the offences 1 1 
: ; 3 per- 4 


— 5 
— —— 
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cute and give evidence in Scotland (fo as their reaſonable 
charges be firſt tendred to the ſaid | witneſſes). 


But no Engl ſiman ſhall, be ſent out of England to re- 
ceive his trial in Scotland, until both the realms _ be 
made one in laws and government. 


But by the 7 J. c. 1. (in the year 1659) Wheres by 
reaſon of he” aforeſaid 'clauſe prohibiting Engli/bhmen to 


__— ſent into Scotland to be tried, many offenders have 


any of the aforeſaid count 


nothing to this purpoſe was effected. 


eſcaped with impunity; it is therefore enacted, that if 
any perſon ſhall commit any offence within the realm of 
Scotland, which by the laws of this realm of England 


all be petty treaſon, murder, manſlaughter, felonious 


burning of houſes and corn, burglary, robbihg of houſes 
by day, robbery, theft, or rape, and ſhall fly or eſcape 
into the realm of England and be apprehended within 

es | in England; the juſtices of 
aſſize or one of them in the abſence of the other, the ju» 
/ Nices of gaol delivery or any four of them, or Juſtices 
of the elle” in their general or quarter ſeſſions or any 
four of them, may, upon due and mature inst 
of the offence in open ſeſſions, and pregnant proofs 


of the fame, by their warrant remand ſuch offenders 


into the realm of Scotland, there ta receive their trial 
for any of the aforeſaid offences by them there com- 
mitted. ; 

Provided nevertheleſs, that this ſhall not take effect, till 


an act be made in Scotland, for remanding 1 


having committed offences in England to be tried for the 


ſaid offences i in E ngland. 


This act to continue in force to the end 'of the firſt 
ſeſſion of the next parliament. (Further continued by 
the 3 C. 44 
Haitely.) 


There were bree Viliewente 3 in Scotland, from the 
year 1606 to the year 1609 (both inclufive), in which 
But in the year 


1612, in the 21# parliament of Jamęs the fxth of Scot- 
land, an a& was made as followeth : 

Our ſovereign lord and eſtateg of parliament, conſide- 
ring that albeit the gude effects of his majeſty's cairful 
providence to repreſſe the innumerable diſorders, crymes, 
and offences, whilks before his happy atteining to the 

crawneg 


: Nod Ma the 1H C. c. 4. e inde- 


Pl 


1 | 
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crowne of England were very frequent in the bounds: of 
the kingdomes of Scotland and England (which then 
being the borders of the two kingdoms, are now become 
the middle ſhyres thereof), hes reduced theſe parts to ſo 
gude progrefle' of peace and obedience, as in ſo ſhort 
tyme could bafdly have been expected; nevertheleſs" it is 
founden by experience, that alſweel in theſe ſhyres, as in 
divers uthers parts of both kingdoms, ſome evill diſpoſed 
perſons are emboldned to attempt and perpetrate many 
heynous crymes and offences upon hope of impunitie, if 
after the committing of the ſame in one country they 
may flee and eſcape to the other, and not be ſent back 
to the place of their offence: It is therefore ordained, 


that if any perſon ſhall commit any cryme or offence 
within the realme of England, whilk by the laws of 
the kingdom of Scotland ſhall be petty treaſon, murther, 


manſlauchter, fellonious burning of houſes and corn, 
burglarie, robbing of houſes by day, robbery, theft, or 
rapt, and ſhall flie or eſcape into this realme of Scotlanu, 
and be apprehended there; it ſhall be lawful for the juſtice 
general or his ordainer depute, the ſcherifs, ſtuards, lords, 
and ballyes of regalities, the commiſſioners of borders, 
or any two of them, in their ordinar courts, or the 
juſtices of peace in their general or quarter ſeſſions or 
any four of them, upon due and mature examination of 
the offence, in open court or ſeſſions, and pregnant pruiffs 
of the ſame, by their warrand to remand ſuch offenders 
into the realme of Englaud, there to receive their tryell 
for any of the foirſaids offences committed by them 
within the realme of England. Provyding nevertheleſs, 
that this ſhall not take effect, except an act be made in 
England, in the firſt ſeſſion of the next parliament thereof, 
for remanding out of England into Scotland all perſons 
who ſhall commit any of the crymes or offences foreſaids 
within the realme of Scotland, and thereafter flie into 
England, to receive their tryell within the, ſaid realme of 
Scotland. | ee | 


The next parliamentin England was in the 18th-year of 
the ſaid king; which was diflolyed without any acts made 
whatſoever, but only for the ſupply. And nothing ap- 
pears further in the Jaws of either kingdom: Saye that in 
the preamble of the abovementioned ftatute of the 13 & 
14 C. 2. c. 22. it is recited, * That perſons having com- 
** mitted crimes eſcape from one kingdom to the other, 
* and ſo avoid the hand of juſtice; in regard the offences 
4 1 | FE per- 
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66. petrated 1 in the one. Kingdom. cannot be puniſhed i in the 


„ Other.“ 


thus : 


() lp eben r any of the ſaid offences in 


A334 


c. I; 108 

2 Engliſbmen committing any. of the ſaid — in 
Scatland, and returning into England, may not. be ſent 
back into Scotland to be tried there. This was indeed 
enacted by. the aforeſaid, ſtatute of the 7 J. c. 1. but it 
Was: with a proviſo, that the; Scots ſhould make an act 
to the like Purpoſe.; Which the Scots never did, but 
with a proviſo (as in, the aforeſaid Scotch act) that the 
"Engliſh,im the firſt ſeſhon, of their. next parliament ſhould 
do the ſame; which parliament was diſſolved before any 
wußte of that kind could be eee 

(3) Scotchmen committing apy of the ſaid, offences 
in England, and returning into Scotland, may not be 

tried, for the ſame in Scotland. This was intended to 


de enacted 12014 a law in A Ln, es by the. clauſe 


- and the juſtices 


» 6-2 


the, piano and vitaeſſs to probeme and give evi- 


; made... | 


(4); wy committing A of the ſaid aces in 
England, and returning into Scotland, may not be ſent 
back into England to be tried. This alſo was intend- 


ed by the Aare Scoth act; but the ſame (as was 


12 


(5 0 —— committing offences in England, and 


flying into Scatland, cannot. be apprehended in Scotland by 
any authority from the juſtices in England, nor by any 
power of the e or others in Scotland: And conſe- 


quently may eſcape with impunity. 


(6) Seotchmen in like manner committing offences in 
{ om and flying into England, cannot be apprehended 

n England by any authority from the laws of either 
kingdom, 


Sa 


80 chat, en the, whole, the matter ſeems to ſtand 


iD 


Nozthern bozders, 
So that here muſt be of 0e + fehars of juſtice. 
And with reſpect to inferior offences, and other felo- 
nies not above ſpecified, no proviſion at all ſeemeth to 


have been made, by any act of parliament of either 


kingdom. 
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Nuſance, 
| 7. What it is. | Ws 417 35 hon 


II. Hod it may be removed. 
III. How puniſhed. 


I. What itis. 

A Common. nuſance ſeems to be, an offence againſt 

the publick, either by doing a thing which tends to 

the annoyance of all the king's ſubjects, or by. neglecting 

todoa my which the common good requires. 1 Haw. 
1 VV Ax 

Annoyances to the prejudice of particular perſons, are 

not puniſhable by a publick proſecution as common nu- 

ſances, but are left to be redreſſed by the private actions 

of the parties aggrieved by them. 1 Haw. 197. 


Where note a diverſity between a private and a publick* 


nuſance; If it is a private nuſance, he ſhall have his 
action upon his caſe, and recover his damages; but if it 
is a publick nuſance, he ſhall not have an action upon his 
caſe, and this the law hath provided for avoiding of mul- 
tiplicity of ſuits, for if any one might have an action, all 
men might have the like; but the law for this common 
nuſance hath provided an apt remedy, by preſentment or 
indictment at the ſuit of the king, in the behalf of all his 
ſubjects; unleſs any man hath a particular damage, as if 


he and his horſe fall into a ditch made acroſs a highway, 


whereby he received hurt and loſs, there for his ſpecial 
damage m_—_ is not common to others, he ſhall have an 

action upon His caſe. 1 III. 56. FR 
And from hence it clearly follows, that no indictment 
for a nuſance can be good, which lays it to the damage of 
Private perſons. only > as where it accuſes a man of ſur- 
| Mr Eo i charging 
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charging ſuch a commen; or of ingloſing ſuch a piece of 


ground, wherein the inhabitants of ſuch a town have a 
right of common, to the nuſance of all the inhabitants 
of ſuch a town; or of diſturbing a watercourſe running 
to ſuch a mill, tos the damage of ſuch a perſon and his 
tenants, without ſaying of all the liege ſubjet?s of the king. 
1 Haw. 197. | 

Vet it hath been ſaid, that an indictment of a common 
ſcold is good, although it conclude to the common nuſance 
of divers, inſtead of all, the king's ſubjects; perhaps for 
this-reaſon (ſays Mr. Hawkins) becauſe a common ſcold 
cannot but be a common nuſance. 1 Haw. 198. 

And if the law be ſo in this cafe, why ſhould not an 
indictment ſetting forth a nuſance to a way, and expreſly 
and unexceptionably ſhewing it to be a highway, be good, 
notwithſtanding it conclude to the nuſance of divers, with- 


out ſaying all the king's ſubjects? And perhaps the autho- 


rities which ſeem to contradict this opinion, might go upon 
this reaſon, that in the body of the indictment, it did not 
appear with ſufficient certainty, whether the way, wherein 
the nuſance was alledged, were a highway, or only a pri- 
vate way; and therefore that it ſhall be intended from the 
coneluſion of the indiftment, that it was a private way. 
1 Haw. 198. 8 | PT: 
Tbere is no doubt but that common  baway houſes are 
indictable as common nuſances ; and it hath been ſaid, 
that all common /tages for rope dancers, and alſo all com- 
mon gaming houſes, are nuſances in the eye of the law, not 
only becauſe they are great temptations to idleneſs, but 
alſo becauſe they are apt to draw great numbers of diſor- 
derly perſons. 1 Haw. 198. nos | 
Alſo it hath been holden, that a common play houſe may 


be a nuſance, if it draw together ſuch a number of coaches _ 
or people, as prove generally inconvenient to the places 


adjacent. 1 Haw. 198. | 
Erecting a ſhed ſo near a man's houſe, that it Hops 1p 
his lights, is not a nuſance for which an action will lie, un- 
leſs the houſe is an ancient houſe, and the lights ancient 
J CTT-: ond 
Alſo ſtopping a preſpect is not a common nuſance. 
3 Salk. 247. | BY 


A gate erected in a highway, where none had been = 


fore, is a common nuſance. 1 Haw. 199. | | 
It hath been holden, that it is no common nuſance to 
make candles in a town becauſe the needfulneſs of them 


Hall diſpenſe with the noiſomneſs of the ſmell; but the 
| . : reaſonableneſs 


— nn ap 


; + 


f reaſonableneſs of this opinion ſeeths juſtly: to be queſtion- 
A able, becauſe whatever neceſſity there may be that candles 
ts be made, it cannot be pretended to be neceſſary to make 
8 them in a town: And ſurely the trade of a brewer is as 
is neceſſary as that of a chandler; and yet it ſeems to be 
g. agreed, that a brewhouſe erected in ſuch an inconvenient 
las, wherein the buſineſs cannot be carried on without 
n greatly incommoding the neighbourhood, may be indifted 
3 as a common nuſance: And ſo in like caſe may a 'glaſs 
or houſe, or a'ſwine yard, 1 Haw. 199. N 
Id Two perſons were indicted for making great quantities 


of noiſome, offenſive, and linking liquors, called acid ſpirit of 
ſulphur, oil of vitriol, and oil of aqua fortis; whereby. - 
the air was impregnated with noiſome and offenſive ſmells : 
And it was held by the court to be a nuſance. The 
word noiſame comes in the place of the Latin nacivus; and 
means not only diſagreeable, but hurtful. And lord 
Mansfield ſaid, it is not neceſſary, to conſtitute the of- 
fence, that the ſmell ſhould be anwholſome; it is enough, 
if it renders the enjoyment of life and property uncomfort- 
able. Burrow, Mansfield. 333. Rex v. White and Ward, 
E. 30 G. 2. 555 55 N Hei 
Aa e indicted for making great noiſes in} the 
night with a ſpeaking trumpet, to the diſturbance of the 
neighbourhood ; and it was held by the court ts be a nu- 
ſance. T. 12G. K. and Smith. Str. 704. | 5 
But it hath been reſolved, that neither an old, nor a new 
dove-cote is a common nuſance; but perhaps if a tenant 
- hath erected one without licence of the lord of the manor, 
the lord may have an action on his caſe againſt him. 
1 Haw.'198. | 0-H $9 
A monſter ſhewn for money is a miſdemeanor. 2 Cha. 
Ca. 110. T. 34 C. 2. Harring and Walrond, It was a 
monſtrous child, that died, and was embalmed to be kept 
8 ſhew; but was ordered by the lord chancellor to be 
buried. | FEE ik © 3-607 eee 
If a man has a dog that kills ſheep, that is not a publick 
nuſance, but the owner of the dog (knowing thereof) is 
liable to an action; but if he is ignorant of ſuch quality, 
he ſhall not be puniſhed for this killing: And in an, action 


— 


upon the caſe fot ſuch killing, the plaintiff ſhall be re- 
quired to prove in evidence, that the dog Had uſed to kill 

EE ſheep, Dyer 25. Het. 171. 9 
2e to If a man has an unruly Horſe in his ſtable, and leaves 
hem open the ſtable door, whereby the horſe gets forth and 


the 1 doth 
eneſs | 1 5 | Y Es 


doth miſchief, an action lies FP the maſter. 1 Vert, 


295+ 
x the cat of Bankudlh and Sharp, E. 8 V. The plain- 


tiff declared, that the defendant kept a bull, that uſed to 


run at men, but did not ſay that the defendant knew of 
this quality; it was adjudged, that an action did not lie, 
unleſs it did _ that the maſter knew of this "any, 
2 Salk. 662. p 

There is a difference e beaſts that are fer na- 
turæ, as lions and tygers, which a man muſt always 
keep up at his peril; and beaſts that are manſuetæ natu- 
ræ, and break thro' the tameneſs of their nature, ſuch as 
oxen and horſes. In the latter caſe, an action lies, if the 
owner has had notice of the quality of the beaſt; but in 
the former caſe, an action lies without ſuch notice. Ld; 
Raym. 15 83. 

But = ſuth wild beaſts have eſcaped 3 their keep- 
er, ſo as to regain their natural liberty ; in ſuch caſe, he 
that kept them before, ſhall not anſwer for the damage 
they ſhall. commit after he hath loſt them, and my have 

reſumed their wild nature. I Ventr. 295. 

A moſtiff, going in the ſtreet unmuzzled, from the fe- 

rocity of his nature being dangerous and cauſe of terror to 


his majeſty's ſubjects, ſeemeth to be a common nuſance, 


and conſequently the owner er de indicted for ſulbming 
him to go at —_ | 


! 


1, How it may be removed. 


It . e be certain, that any one may pull down 


or otherwiſe deſtroy a common nuſance, as a new gate, or 
even a new houſe erected in a highway, or the like: for 
if one whoſe eſtate is or may be prejudiced' by a private 
nuſance actually erected, as a houſe hanging over his 
ground, or ſtopping his lights, may juſtify the entring in- 
to another's ground and pulling down and deſtroying ſuch 
a 'nuſance, whether it were erected before or ſince he came 
to the eſtate, it cannot but follow @ fortior:, that any one 
may lawfully deſtroy a common nuſance: And as the law is 
now holden, it ſeems that in a plea, juſtifying the removal 


of the nuſance, a man need not ſhew that he did as little 


damage as might be. 1 Haw. 199. 
But although he may remove the nuſance, ** he can- 
not remove the materials, or convert kom his own 


ws Dalt. c. 50. 
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. How be i n 
| en i uf CHU), £4.32 5.h8 11 12120 
"i is faid, * a common ald i is puniſhable (after con- 
viction, upon indictment) by being ꝙꝓlaced in a certain en- 
gine of eorreion called the tnbucket: or cucking: foal; 
IA eben to baz . : 3801 ,oldenct 
Note 3 cucl os; uin ha Satan Wande { according to 
1084 Coke) ſignifieth to ſcold or braẽ hg taken from the 
bird cuckezy; or gucfhatb : and bing in that language ſigni- 
beth water; hecauſe a ſcolding woman was for her pu- 
niſhment ſowſed in the water. 3 1». 219. The come 
mon ,people/'1n-:the -ndrthern parts; of Eng land, amongſt 
whom the greateſt remains of the ancient Sadon are to be 
found, pronounce it ducking, fool; which perhaps may 
have. ſprung from the Belgick or Teutonic ducten, to dive 
under water; from whence alſo probably We denpminate 
our, duc the water fowl: or rather, it is more agreeable 
to the analogy aud piggreſſion of :languages, to! aflerty 
that the: ſubſtantive duck is the original; aud theo renb ade 
from thence , as: much as to lays raat ten duc i is todo 
that fowl does. Tf; 195! (184% 7d 290. 150 VSt % 10. 42 
And ſhe; Way. be; convicted, without ſeeving, ſori he 
particulars f in the indictment, 2 Haw. 227 ⁹⁹¹⁰ 
Nevertheleſs, the offence muſt be ſet forth with con- 
venient certainty; and the indictment muſt conclude 
not only aggeat, te; heares put: In Ihe emma Jnufance of 
divers of his majeſty's liege ſubjects. And in the cafe of K. 
and. Maygaket Gropery H. bg G. 1½ Spe was:canvited 
on an (indicbment, for being 2 commen and turbulent 
brawler, and four af diſcord. amongſi her guiet an- hene 
neighbours, ſo- that. e Hanh ſtirred mod, and incited- die 
vers Hriſeu, contax cas, quar rely Au arſputes, \ among /b. 
his majeſty.s\ liege \peep le, ggainſd.- abe. peace; &c. 1. It was 
moved an Watreſti of, judgment that tbe charge tras 


too general, and did not amount to being either a bar- 


rator or common ſcold, which—are—the-onty-inftences 
in which a genera] charge will be ſufficient. 
kkewiſe objeRedyi'that” if the words did atmount"to a de- 
eriptton of a fell, yet it ſuculd' We 1416 40 be des the 
common nulance df Her Ae Fe or every Cegtee of 
ſcolding is not indickabfe. the court Was of. opi- 
nion that the Judg ment ought- to he. arreſted, on. both 


exceptions ; for none of the words here uſed are the tech- 
Vor. III. N nical 
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It was 
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nical words, and it muſt be laid to be to this-common nu- 
ſance. Str. 1246. 7 
There is no doubt, but that 8 is convicted of an- 
other nuſance, may be fined and impriſoned ; and it is 
faid; that one convicted of a nuſance done to the king g 
highway, may be commanded by the judgment to remove 
the nuſance at bis on coſts: and it ſeemeth to be rea- 
ſonable, that thoſe who are convicted of any other com- 
mon nuſance, ſhould alſo have the like judgment. 1 
Haw: 200. Str. 886. 
And the defendant ſhall not be cd to make any ob- 
jections againſt the ere id he hath eee to ĩt. 
Dalt. c. 66. 8 
And the court neverudhaite: A perſon convicted of a nu- 
face, to a ſmall fine, until proof is made of the nuſance 
being removed. Dalt. 4. 66. 
A maſter is indictable for a nuſance done by his ſervant, 
Ld. Raym. 2064. 
Ali common nuſances are indictable not only at the ſeſ- 
ren but alſo in the torn and leet. 2 Haw. 67. | 
An act of general pardon only diſcharges the fine, but 
not the abatement of the nuſance. 2 Salk, 458. 
There are many offences by particular ſtatutes declared 
to be common nuſances, Wee are "mented ol under their 
en l 8 


enen indiftment for. a nuſance. | 
Weſtmorland. EHE jurors for our lord the king upon 
*K' their oath preſent, That A. O. late of 

— the county f yeoman, on the = day 
of —— it the year of the reign of — and on 
divers other "Gays and times, as | well before as 8 : 

. with force and arms 41. ——in the. ſaid county, [here ſet 
ae the ee 32 and the nels ann, Jura as to r 


Nr Ho 
I Cons Theor — BW ita 
* emnity ; 
* It ſeemeth to 3 n gallantry 50 our an- book, ar 
ceſtors ſuppoſed none but women could be guilty of this offence; Tight, an 
for the Latin expreſſion is, communis braciatrix : and upon that oft thyſelf 
account it may ſeem a little inadequate, that for this offence and, th 
they ſhall be tried by a jury of men. Not much more leh, 7 


polite are the old grammarians who lay it down as an axiom, ue 
amongſt the firſt rudiments of the Latin tongue, that the naſ⸗ 90 
culine gender is more worthy than the feminine. 
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offence; 
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offence 
ch more 
1 axiom, 
the maſ- 


| fu 


| lays his hand upon ſome part of the ſcriptures when he 


* 


NMulante. 
| faid dont doth yet continue and ſuffer to remain ; to the com- 
mon nuſanct of all the lieges and ſubjetts of our. ſaid lord the 

king, to the evil example of all others in the like caſe offending, 
and againſt thr pace of our ſaid lord the king, his crowi and 
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nee, if 7G 
Il. The common forms of oaths, _ A Ind 
C 5 os 146 : 
Iv. Oaths if infiels 


1 Of, oaths in general. 
0 corruption of the Saxon word eoth. Oath. 
X 3 Iti 1 ; ; 400i 43 S027] 


2. It is called a corporal oath, becauſe the perſon Corporal cath, 
takes it. 3 Int. 165. | | | 
3. If the oath be taken on the common prayer book; 88 
which hath the epiſtles and goſpels, it is good enough, the common 
and perjury upon the ſtatute may be aſſigned upon this Prayer book. 
ath. 2 Keb. 314. . F ; 
4. The 1 help me God, in the common form $0 help me God. 
of an oath, perhaps may have been firſt uſed in the very | 
ancient manner of trial by battle in this kingdom, or at 
leaſt are delivered with a peculiar emphaſis in that ſo- 
lemnity ; wherein the appellee lays his right hand on the 
book, and with his left hand takes the appellant by the 
right, and ſwears to this effect, Hear this, thou who call- 


eft thyſelf John by the name of baptiſm, whom I hold by the 


hand, that falſly upon me thou haſt lied; and for this thou 

lift, that T who call myſelf Thomas by the name of bap- © 

99 did not feloniouſly murder thy father W. by name 

0 help me God ;—— (and then he kiſſes the book and ſays) 
| „%%% © le or) and 
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aths: 


»/t ther by my: budy, as: this court 


Hall award. And ſo the appellant is. ſworn in like man- 


7 
3 nen I * Sat „ 
Ws N. 4 Ir 3 3 A 5 
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Where we may obſerve alſo the genuine foundation, 


| as it ſeemeth, of the lie being eſteemed {till ſo great an 
J affront above all others, as whenever it is pronounced, 
"WM to cauſe an immediate affray and bloodſhed. ] 


Power of admi- 
niftring an oath» fed, Without an act of parliament; nor can any oath be 
adminiſtred by any, that have not allowance by the com- 
mon law time out of mind, or by an act of parliament. 


2 Inſt. 479. 3 Inft. 165. 1 | 
And this is the reaſon. hy generally there is a clauſe 


No ancient oath can be altered, or new oath impo- 


in the ſtatutes, giving power to the juſtices to this or the 


like effect [which oath ſuch juſtice is hereby impowered to ad- 


miniſter 3] thoꝰ it ſeems to be clear, that if am act im- 


powers a juſtice, in a ſummary way to convict an. offen- 


fl 


'Perjury» 


vi 21 q . 
Of the oath o 


* 


. perjury, nor puniſhable by. the com 


7 91 


168. „ % 0 11 $113 Jo en el nog bd 248 
; heels if one call another a_perjured man, he may 


. £ 0 reer 5 
broken, yet if it be not in a judicial pro 


der by the oath of a witneſs; it doth {Without any more) 
of neceflity give him power to adminiſter the oath to that 
witneſs; and that it is ſufficiently. implied in the Words. 
and neceſſarily included in the power. For when the 
law grants any thing, that alſo is granted, without 
which the thing itſelf cannot be. 12 Co. 130, 131. 


* 


6. Where an oath is adminiſtred by a perſon that hati 


® , 


lawful authority to tender the ſame, and b be afterwaros 
; 1 


eding, it is no 
; 94 W. % * J. 
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allegiance. 
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ciently obliged to. take the oath o # 
or leet, and it; was a, high contempt to refuſe it. 1 Inf 
Or ee M17; 1617 * men, snes A 


p 3 4 * g 3 5 „ . 144 N 
be contrary to his oath in a judicial proceeding ; but for 
85 one a forſtvorn man no action lies; becauſe the 
forfwearing may be extrajudicial, and conſequently no 
hg, AE » Ut 


- PST) ury. in law., 3. 4/1. 166. 
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7. Every layman, Ape the age of 12 years, was an 
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.allegiance till the reformation, ; any Further than doing 
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homage, to, the king for the lands held of him in rig 


Bord Hale, ſpeaking of | the.ancient oath of allegian® 
Which continued above 600 years, ſays, that therein the 


6 y — 91 's P EY : 5 3 738 
prudence of the commen law is obſervable, that it 0 
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Oaths⸗ 


ſhort and plain, not e with long and intricate 
clauſes or declarations, but that the ſenſe of it was. obvi- 
ous to the moſt common underſtandihg, and yet withal 
comprehenſive of the whole duty. of a ſubiect to his prince. 
1 H. H. 63. And from this the preſent form of, the oath 
of allegiance hath' not muth varied. 

8. The oath" of ſupremacy came in, pon aboliſhing 
the papal authority at the reformation. N 

9. The oath of abjuration came in after the revolu- 


tion; received fore alterations 1 in the fifſt year bf queen 
Anne; and again in the firſt year of king George the 
firlt ; aid Fane in the fixth year of king Ger gt the 


third. 1005! a 

Perhaps it might be wiſhed; hat it were made more 

applicable to jord Hals Rte it being more ſhort and 
Pin there being in it ſeveral hard words, which proba- 
bly many who take it do not well underſtand; and there 
being an act of parliament therein referred to, which per- 
baps not one in fifty ho take it have contulted; 

10. TWO 1 may ſummon by writing under hand $ 
and ſeal, ny Pk on whom they ſhall ſuſpe& to be dan- 

ed to the government, to appear before 

them, at a certain day and time therein to be appointed, 
to take the oaths" of allegiance, ' fupremacy, and abjura- 
tion, and if ſuch perſon negleas or refuſes to appear, then 
on due proof. toads on oath of the ſummons having been 
ſerved on fach. perſon,” or left at his dweiling nouſe, or 
uſual place of abode, with one of the family | there, they 
ſhall certify the ſame to the next ſeſſions, there to desde 
corded by the clerk of the peace. And if ſuch porſon fall 
neglect or Tefuſe to appear and take the oaths àt the fail 
ſeſfions' (the name of ſuch perfon being publickly read at 
the firſt meeting of the ſaid ſeſſions), then ſuch perſon 
ſhall be eſteemed and adjudged a popith recuſant convict: 
and the ſame ſhall be thence certified, by the” cleric! of 


the pence intothe chancery or king's bench, to be Fer enre- 


corded. 


1 6G. Nl. 2. e. 13. % 10, 17. * 


Whom they, ſhall fuſpe3] It ſeemeth that a bare ſuſni- 
cion is not ſufficient, but there ſhould be ſome good c auſe 
of ſuſpicion, and that the caule of LEA is-traveriable. 


Read. Oath. 8 


r 


Refuſe—to tale the ah A pecſon cannot be ſaid 5 
refuſe the: oaths, unleſs wy m gd to 1 or ofte- > 
to de N eas, Oath. 
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Oaths, | 


II. The common forms of oaths. 


J A. B. do ſincerely promiſe and ſwear, that 7 will be faith- 


ful, and bear true allegiance to his majeſly king George; $9 


beld me God. | | 

2. The oath of ſupremacy, by the 1 G. H. 2. c. 13. 

I A. B. de ſuear, that I do from my heart abhor, deteſt, 
and abjure, as impious and heretical, that damnable doctrine 
and poſition, that princes excommunicated or deprived by the 
pope, or any authority of the ſee of Rome, may be depoſed or 
murdered by their ſubjefts, or any other whatſoever. And | 
do declare, that no foreign prince, perſon, prelate, ſlate, or 
potentate, hath, or ought to have, any juriſdiction, power, ſu- 


 periority, pre-eminence or authority, eccleſiaſtical or ſpirityal, 


within this realm; So help me G. | 
3 The oath of abjuration, by the 6 G. 3. c. 53. 
A. B. do truly and ſincerely acknowledge, profeſs, te/- 


tify, and declarg in my conſcience, before God and the 2270 | 


that our ſovereign lord king George is lawful and rightfi 
king of this realm, and all otber his maje/ty's dominzons there- 
unto belonging. And I do ſolemnly and ſincerely declare, that 
I do believe in my conſcience, that not any of the deſcendants 


|  - the perſon who pretended to be prince of Wales during the 
life ſince his deceaſe 


of the late king James the ſecond, and 
etended to be, and took upan himſelf, the flyle and title of 
king of England, by the name of James the. third, or of 
Scotland, bythe name of James the eighth, or the fylt and 
title of king of Great Britain, hath any right or title whatſq- 
ever, to the crown of this realm, or any other the dominions 


 #hereunto belonging; Aud I do renounce, 'refuſe, and abjure any 


allegiance or obedience to any of them. Aud J a ſwear, that 
I will bear faith and true allegiance to his majefly king George, 


and him will defend, to the utmoſi of my power, againſt all 


traiterous conſpiracies and attempts whatſoever, which ſhall be 
mgde againſt his 22 crown or dignity. And I will do ny 
utmoſt endeavour to diſcloſe and make known to his majeſty, and 
his ſucceſſors, all treaſons and traiterous conſpiracies which | 
Hall know ta be againſt him or any of them. And J do faith- 
Fully promiſe, ta the utmoſt of my peter, to ſupport, maintain 


and defend the ſucceſſion of the crown” againſ! the deſcendants of 
. ihe ſaid James, 50 againſt gil other perſons whatſoever ; 


which ſucieſſion, by an abt, intitled, An ack for the further 
limitation of the crown, and better ſecuring the rights and 
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Oaths. a 
liberties of the ſubject, is and fands limited to the princeſs - 
Sophia, ele&oreſs and dutcheſs dowager of Hanover, and the 
heirs of her body being protęſtants. And all theſe things I 
do plainly and ſincerely acknowledge and fwear, according to 
theſe expreſs words by me ſpoken, and according to the plain 
and common ſenſe and underſtanding of the ſame words, with- 
out any equivocation, mental evaſion, or ſecret reſervation 
whatſoever. And I do make this recognition, acknowledgment, 
abjuration, renunciation, and promiſe, heartily, willingly, and 
truly, upon the true faith of a chriſtian : So help me God. 

4. The declaration againſt tranſubſtantiation; by the Declaration - 
25 C. 2. c. 4. f. 9 85770 W e eo Ins 
1 A. B. do declare, that I do believe, that there is not ax 

tranſub/tantiation in the ſacrament of the Lord's ſupper or in 
the elements of bene zn wine, at or after the conſecration 
thereof by any perſon whatſoever. | | 
5. The declaration againſt popery ; by the 30 C. 2. Declaration 
5 x | . _ againſt popery, 
I A. B. do ſolemnly aud ſinterely, in the preſence of God, 
profeſs, teflify and declare, that I do believe, that in the ſa- 
crament of ard's ſupper there is not any tranſubſtantiation 
of the elements of) bread and wine into the body and blood of 
hriſt, at or after the conſecration thereof by any perſon what- 
frever : And that the invocation, or adoration of the virgin 
Mary, or any other ſaint, and the ſacrifice of the maſs, as 
they are now uſed in the church of Rome, are ſuper/liticus 
and idolatrous : And 1 do ſolemnly in the preſence of Gd, pro- 
feſs, teflify and declare, That I do make this declaration, 
and every part thereof, in the plain and ordinary ſenſe 4 the 
Words read unto me, as they are commonly underſtood by Eng- 
liſh prote/lants, without any evaſion, equi vocation, or mental 
reſervation whatſoever, and without any diſpenſation already 
granted me for this purpoſe by the pope, or any other authority 


or perſon whatſoever, and without any hope of any ſuch diſpen- 


ſation from any perſon or authority whatſoever, or without 
thinking that I am or can be acquitted before God or man, or 
abſolved of this declaration, or any part thereof, although the 
Dope, or any other perſon or perſons, or power whatſoever, 
ſhall diſpenſe with or annul the ſame, or declare that it was 
null or void from the beginning. | 
III. Quakers oaths. . 


» „ 


1. In all caſes wherein by any act of parliament an Ae 8 


death ſhall be allowed or required, the ſolemn affirmation ales. 
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2:32- | Oaths. | 
of quakers ſhall be allowed inſtead of ſuch oath; and. 
that, altho' no expreſs proviſion be made for that purpoſe 
in ſuch act. 22 G. 2. c. 46. And therefore ſuch provi- 
\ ſions; which are very frequent in acts of - parliament, are 
ſuperfluous. bb mw ann i ee ee kay 9181 
Perjury incurred 2. And if any perſon ſhall: be lawfully convicted of 
<A "= a; falſe, and corrupt affirming or declaring any mat- 
ter or thing, which if ſworn in the uſual form would have 
amounted to wilfuland corrupt perjury, he ſhall ſuffer as 
in caſes of perjury.” 8G. c. 6, ſe: 2 9 88 | 
e ig 3. But no quaker-ſhall by virtue hereof be qualified or 
minal 3 permitted to give evidence in any criminal cauſe, or ſerve 
| on any juries,” or bear any office or place of profit in the 
government. 7g c. 34. ſ. 6. | 
In any criminal cauſe] By which words it ſeemeth, that 
a quaker ſhall not have ſureties of the peace or good be- 
haviour granted to him, or have a warrant to ſearch for 
ſtolen goods, or ſue the hundred for damages in caſe of 
robbery, and the like, upon his bare affirmation; but 
that in all ſuch caſes, an oath is firſt neceſſary to be 
made, . . | | 
r 2. K. and Mych. It was denied to read 


a, quaker's affirmation, on a motion for an information for 


| a miſdemeanor. Stra. 872. | | 13 
7. 7 G. Robins and Sayward, By the court, We can- 
not ground an attachment for non- performance of an 
award, on the affirmation of a quaker; for though it be 
in a ſuit between party and party, yet it is a criminal 
proſecution,” within the proviſo of the ſtatute, Str, 
W 110 | 
hy 3 E. 2. Gaftell, widow, againſt Bambridge and Cor- 
bet. In an appeal of murder, a quaker was called for a 
witneſs, and it was infifted that this is a civil ſuit be- 
tween party and party, and not between the king and 
the party, and therefore his affirmation ought to be ta- 
ken. But Raymond Ch, J. ſaid, it was to this purpoſe a 


criminal proceeding, and therefore he could not be a wit- 


'" nels... Ser. 850. 


H. 8 G. 3. K. and Garduer. The affirmation of a 


quaker was offered, in exculpation.of Mr. Gardner the de- 
fendant, upon ſhewing cauſe why an information ſhould 
not be exhibited againit Mr. Gardner for a miſdemeanor, 
The reading of this affirmation-was objected to. And 
the court held clearly, 1. That a quaker's affirmation 


could not be read in ſupport of à criminal charge. But, 
| 4 , . LE. BW „ „ FEES? 
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drawn. Burrow, Mansfield. £3195. | 11 


ſcribed 775 admiſſion to the freedom of the Turtey com- 


| juriſdiction, ſuperiority,. pre-eminence, or autharity, eccle eſt bafſti- . 


Datys. | 233 
2. They thought that an affirmation might be read in 
defence of a criminal charge, if the perſon charged was 
himſelf a quaker, in order to exculpate himſelf.” 3. In 
this caſe of a collateral evidence, in affiftance of the ex- 
culpation of another perſon, © when the quaker 
was not charged at all, + they thought his a 
ought not to be read. And accordingly it w with- 


Or bear any office or place 0 of profit in the 1 
E. 33 G. 2. K. and March. By an act of the 26 G. 2. 
c. 18. a certain oath is required to be taken and ſub- 


pany. Iſaac. Rogers, a quaker, had made and ſubſcribed 
his ſolemn affirmation and declaration to the effect of the 
oath. The queſtion was, whether this ought to be ad- 
mitted. inftead of the oath. By the "court, This: is no 
office or place of profit in the government, This man's 
claim is nothing more, than to be admitted into a com- 
pany of merchants trading to a particular part of the 
world. Even the remittances of publick. money for 
the uſe and account of the government, given by his 
majeſty to quakers, tho' the ſame may be very profitable, 
yet ſuch appointment is no office. or place in the Soxern- 
ment. Burrow, Mansfield. 999. 

. The quakers ſolemn affirmation, inſtead of an oath, ch tt 
as finally ſettled by the 8 G. c. 6. is as follows; viz. affirmation, 

«TA. B. & ſolemnly,” ſmeerely, and truly declare and 


e affirm.” 


. Inftead of the oaths of ian and ſupremacy, Declaration of 
quakers ſhall be allowed to 32 the following declaration bse. 
of fidelity; by the 8 G. c. * | 

J A. B. do ſolemnly and Joncerely F ng] and declare, that 2 
I will be irue and faithful ts king George; and de ſe lemnly, 
fincerely and truly profeſs, teſtify and declare, that J do from 
my heart abhor, deteſt, and renounce, as impious and heretical, 
that wicked doctrine and poſition, that princes. excommunicated 
or deprived 'by the pope, or any authority of the Jee of Rome, 
may be depoſed or murdered by their ſubjects, or any-other what- " 
ſeever. Ma I do declare, that no foreign prince, perſon, pre- 
late, late, or potentate, hath . or ought to. have, any power, 


cal of iritual, within this realm. 


6. dy. the fame act of the 8 & 25 6. Quakers were al- Abjuration. 
lowed to take the effect of the abjuratioa oath accord-, 


ng to the form therein. preſcribed. After the death of 
M 2 N the 


. 2 


1 


** 


2 ——— * 
* 2 —* 2 — 


Ma 10 8. 
the perſon pretending to be king of England by the name 
of James the third, it became neceſſary to alter the form 
of the abjuration oath. Accordingly by the 6 G. 3. c. 53. 
a new form of abjuration oath is preſcribed, But neither 
by that act, nor any other, is any provifion. made, for 


_ altering the quakers affirmation or declaration conformable 
thereunto. It ſeemeth that the form thereof ought to be 


thus : © 5 $55 nn 8 * 
I A. B. de ſolemnly, ſincerely, and truly acknowledge, pro- 
 feſs, teſtify, and declare, that king George is lawful and 
rightful king of this realm, and of all other his deminions and 
countrizs thereunto belonging; and I do folemnly and ſincerely 
declare, that I do believe, that not any of the deſcendants of 
the perſon who pretended to by prince of Wales during the life 
of the late king James the ſecond, and fince his deceaſe pre- 


tended to be, and took upon himſelf the ſiyle and title of king 


of England, by the name of James the third, or of Scot- 
and, by the name ef James the eighth, or the ſiyle and title of 


king of Great Britain, hath any right or title whatſoever to the 


crown of this realm, or any other the dominions thereunta be- 
longing ; and I do renounce and refuſe any allegiance or obedience 
to any of them. "And I do ſolemnly promiſe, that I will be true 
and faithful, and bear true allegiance to king George, and to 
him will be faithful, againſt all traiterous conſpiracies and 
attempts whatſoever, which ſhall be made again his perſon, 
crown, or dignity. And Iwill do my beft endeavour to diſchſe 
and make known to king George, and his ſucceſſors, all treaſons 
and traiterous conſpiracies, which I all know to be again/t 
him, or any of them, And I will be true and faithful 10 the 
ſucceſſion of tht crown againſt the deſcendants of the ſaid James, 
and againſt all other perfons whatſoever, as the ſame is and 


fands ſeitled by an af, intitled, An act declaring the rights 


and liberties of the ſubject, and ſettling the ſucceſſion of 
the crown, to the late queen Anne, and the heirs of her body, 
being proteflants ; and as the ſame, by one other aft, entitled 
An act for the further limitation of the crown, and better 

ſecuring the rights and liberties of the ſubjeR, i. and 
fands ſeitled and intailed, after the deceaſe of the ſaid late 
queen; and for default of iſſue of thy ſaid late queen, to the late 
princeſs Sophia, elefforeſs and duicheſs dewager of Hanover, 


and the heirs of her body, being proteflants. And all theſo 


things I ds plainly and fincerely acknowledge, promiſe, and de- 
clare, according to theſe expreſs words by me ſpoken, aud de- 
cording to the plain and comman ſenſe and underflanding of the 


fame words, without any rquivecation, mental evaſion, or fecret 


reſervation whatſorver. And I do make this recognition, ac- 
. | 1 


fens w 


after tl 


read. 


Conc 


fices, ſe 


And 


ſwearin £ 


\ . Daths. 
kn dement, renunciation, and promiſe, heartily, willing . 
and truly. - | 
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7: The quakers profeſſion of their belief; by the 1 W. Profeon «f 
; . N let. 


e. 18. . „ 
I profeſs faith in God the father, and in Jeſus 
Chriſt his eternal ſon, the true God, and in the holy ſpirit, 
one God bleſſed for evermore ; and do acknowledge the holy ſcrip- 


tures of the old and new teſtament to be given by divine inſpi- 


ratian, 


. Oaths of infidels. 


1. A Jew is to be ſworn on the old teſtament, and Jews, 


perjury upon the ſtatute may be aſſigned upon this oath, 
2 Keb. 314, eek; 5 3 
H. 2 G. 2. Gomez Serra and Munez, Upon error in 
debt upon a bond, the bail being both Jews were ſuf- 

fered to put on their hats while they took the oath, Str, 
821. a e 
len the true faith of a chriſtian] ſhall be omitted. 10G. 
c. 4+ J. 18. | 


When Jews take the oath of abjuration, the words 


2. At 'the council, Dec. 9. 1738. Preſent the two Heathens, 


chief juſtiges. On a complaint of Jacoh Fachina againft 
general Sabine, as governor of Gibralter; Alderaman Ben 
Monſa, a Moor, was produced as a witneſs, and ſworn 
upon the Koran, Str. 1104. | | 

So in the caſe of Qmichund againſt Barker, H. 18 G. 2. 
In the court of chancery, the depoſitions of ſeveral per- 
fens who were heathens of the Gentou religion, ſworn 
after their own country manner, were admitted to be 


read. 2 Eq. Caf. Abr. 397- 1 fth, 21. 


_ Concerning the taking of oaths for qualifying for of- 


ices, ſee title Mffice. | 
And concerning the offences of profane curſing and 
lwearing, ſee title Qwearing, ; 
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To receive the 


| facrament, and 


take the oaths, 
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PM tions. 


2 Concerning the onal gruen for fee, in eu. 
TIT. Duty on the Ages ues of offices. 


7 Qualification for" offices 7 in corporations. 8405 

2 perſons mall be placed, elected, or nden, to 
any office or place of mayor, aldetinen, recorder, 
bailiff, town clerk, common council man, or other office 
of magiſtracy, place, or truſt, or other employment, re- 
lating to the government of cities, corporations, boroughs, 
cinque ports, and other port towns, who ſhall not have 
received the ſacrament according to the rites of the church 


of England, within one year next before ſuch election: 
And every perſon ſo; placed or elected, ſhall take the oaths 


of allegiance and ſupremacy, at the ſame time that the 
oath of office is taken ; which ſhall be adminiſtred by 
thoſe, who by charter or uſage adminiſter the oath of 
office; and. in default of ſuch, by two juſtices of the 
corporation, if there be any fuch ; ; or otherwife by two 
Juſtices-of the county. And'in default thereof every ſuch 
election and placing ſhall be void. 
5 G. C. 6. J. I, 2. 


And it hath been adjudged, to be no excuſe, that the 


oaths were not tendred. 1 Haw. 10. 

Vet notwithſtanding that the words of this act of the 
13 C. 2. (and alſo of the 25 C. 2. hereafter following) are 
ſo very ftrong as to make the officer's election void to all 
intents and purpoſes, yet it hath been ſtrongly holden, 
that the acts of a perſon under ſuch a diſability, being 
inſtated in ſuch an office, and executing the ſame without 
any objection to his authority, may be valid as to ſtrangers; 
for otherwiſe not only thoſe who no way infringe this Jaw, 
but even thoſe whoſe benefit is intended to be advanced by 


it, might be ſufferers for another's fault, to which they 


are no way privy ; and one chaſm in a corporation, hap- 
pening thro' the default of one head officer, would 8215 


tually vacate the acts of all others, whoſe authority, in 
re- 


13 C. 2. fl. 2. c. 1. 


IJ. 
civil 


5 any 


manc 
_chave, 


- hall, 


uſages 


land i il 


After. | { 
he tak 


R "the hands of the miniſterꝭ and 


tion. 25 C. 52. an 25 fol ROS ff 2. I 


reſpeſt of theie admiſſion, into their, offices, or otherwiſe, 
may depend on his. : Wo Haw: 140. re 

2. Which ſaid juſtices aboyementioned all Gaife m me- Entring the 
e to be made of ſugh, oaths, taken before them, fame. 
and delivered: once: a year to the town clerk, N cle other re- 


giſter or: glerk, who ſhall enter the ſame in f r books. 
13 C. 2. fl. 2. c. 1 


3. But eng ſuch office, ſhall; be void on Jegcunf of not Limitation of 
unleſs he perly pal be can” 


me Gras the MN 
u cha e com- 
4 & 6 * Se n 115 2 11 TY 770 9 991 4 

if. there be no ſuch engel. or 1 OY 
the; We. time limited; the election 00 + ht and 
becomes, abſolute. ,; 10 Bur ra, Man Id. 18 r 


Gee 
and Powell, 7. 33 C. 34 2 K 


4. And generally. there, is a Aae of e in Gr neral clauſe of 
ſomeract in almoſt every. {eflipn, of par Ted provided indema:fication. 


1 analy: on or beo a me ig ſuch act limited, 17 
5 ib 8 33 341 10 205 » 012: _— 

M 7 of dalle, jon . in bent 210 
KY bi 8 1 


STATE 31 


T, 2505 — who thall - K. FO any 11 dene ba” 
civil or military, or ſhall. receive any pay by reaſon of Cſcriding tha 


any patent or grant from the king, or ſhall have any com- declaration. 
mand or place of truſt in Eng land or in the navye or ſhall 
_chave any ſervice or employment in the king's; bouſhold ; 
hall, within threę months after his admiſſion, receive the 
ſacrament according to the, uſage. of the ;church,, of Eng- 
land in ſome publickchurch on the Lard' $, day, immediately 
after divine ſervice and. ſermag;: And it, the ot mere 
he takes the oaths (as hereafter mentioned, b. Mal | be 
within ſix months after his admiſſion) he lr ft. deliver 
a; certificate. of ſuch his re eiving the Tagrament, under 
and churchwardens, and ſhall 
then make proof of the; truth thereaf, by. two. 99 on 
oath. And they ſhalk alſo, Wbenſthey take the ſaid oaths, 
make and ſubſcribe-thg declaration W geha 


F 


Any office civil er military] This ſeditiah Sideritly not to 


extend to ecclefiaſtical offices ;/ and it may well be taken 


for granted, that elergymen 1900 not to makè ſuch proof of 


their conformity to the church of England. But, by the 


following ſtatute, they are to take the oaths as other per- 
ſons e for Stets OY. as 


Alſo 


x 
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— 


—1 


Taking the 
caths, 


of Krepey of 3 
bailiff 'of any manvr or lands, or to any 
offices. 4. 17. 


civil or mi 


be hung up in ſome publick place of ſuch court during 


Alſo this ſhall not extend to the office of any high coti- 
ſtable, petty conſtable, tithingman, headborough, over- 
ſeer of the poor, churchwarden, ſurveyor of the highways, 


or any like inferior civil office, or to any office of foreſter, 


zeper of any park, chaſe, warren, or — or of 

| like private 
perſon who ſhall be admitted into any office 
tary; or ſhall receive any pay by reaſon of any 


1 147 


1 


5 e ret ogny the king; or ſhall have any command 


or place'of truſt in England, or in the navy; of ſhall have 
any ſervice or employment in the king's houſhold ; all ec- 
chica) perſons ; heads and members of colleges, being 


of the foundation, or having any exhibition, of eighteen 


years of age; and all perſons teaching pupils; ſchool- 
maſters and uſhers ;. preachers and teachers of feparate 


* 


all, within ſix Kalendar months after ſuch admiſſion, 


| congr vations 4 high conſtables, and practiſers of the law, 
take and ſubſcribe the oaths of allegiance, ſupremacy and 


abjuration, in one of the courts at Vſiminſter, or at the 
general or quarter ſeffions' of the place where he ſhall be 
of refide, between the hours of nine and twelve in the 


forenoon, and no other; and during the time of taking 


thereof, all proceedings in the ſaid courts ſhall eeaſe. 1 G. 


LEY 26 C. 2. c. 2. ſ.3. 


this ſhall not extend to the office of tythingman, 


headbordugh, overſeer of the poor, churchwarden, ſur- 


veyor of the highways, or any like inferior civil office, or 
to any office of foreſter, or keeper of any park, chaſe, 
Warren, or game, or of 'bailiff of any manor er lands, or 


like private offices. 1 G. f. 2. c. 13. f. 20. 


to an | 
* Which exception is the ſame with that in the 25 C. 2. 
_ fave only, that high conflables and petty conſtables by name 


are here omitted. Petty conflables nevertheleſs ſeem to be 
excepted, as holding a like inferior civil office with the 11th- 


| —_ or headborough : But high conſtables ace expreſly inſert- 
Wor: rect: * 


mongſt the other officers required to take the oaths ; 


although they are exempted by the former act, from being 
required to produce a certificate of their having received 
the ſacrament, and from ſabſcribing the declaration againſt 


* 


tranſubſtantiation. 


Inrolling and fee. 3. And the court ſhall inroll ſuch perſons names, with 
the day and time of taking the oaths, and making the de- 


claration, in rolls kept for that purpoſe only; which ſhall 


the 


10. P 
her itanc 
approved 
c. 13. 7. 


during 
the 


quired, within four months reſpectively, after the death of 


the whole time of its ſitting, to be ſeen without fee. 
20G $6 ADs LDP 210) A IISHL GI, 4214 

And the clerk of the peace ſhall have no more than 28. 
for the ent 1 6. fl. . „.. 

But no ſeaman or ſoldier, under the degree of a commiſ- 
ſion or warrant officer, ſhall pay any fee for taking the 
oaths. eee fant £5 8-00 $6.20 46s 3 224mg 

4. Every perſon making default herein, ſhall be incapa- Penalty of exe- 
ble to hold his office; and if he ſhall execute his office, — | 
after the ſaid times are expired, he ſhall, upon conviction 
be diſabled to ſue in any action, or to be guardian, or | 
executor, or adminiſtrator, or capable of any legacy or 925 
deed of gift, or to bear any office, or vote at an election 
for members of parliament, and ſhall forfeit 500 l. to him 
who ſhall ſue for the ſame. 25 C. 2. c. 2. .. 4, 5. 16. 
fl. 2. c. 13. 3. | Kn 200 £2: 18 FRY "Bp 

5. But perſons beyond the ſeas, ſhall not be diſabled, Exception of per- 
if they ſhall qualify within ſix months after their return. ſons beyond ſeas, 

G. 2. c. 26. bas, | 3 e I AMY 
: 6. Allo * woman, or perſon under 18 years peme covert : 
of age, or non compos mentis, ſhall forfeit their office (other Iafant: Non 
than ſuch married woman during the life of her huſband os. 
only) if they take the oaths, and do the other things re- 


* 


of ſound mind. 25 C. 2. c. 1. . 13. 
7: Likewiſe, by ſome act in almoſt every ſeſſion of Gereruetausgef 
parliament, perſons who have omitted to qualify them- 1 
ſelves in due time, are indemniſied, provided they qualify 
within a time in ſuch act limited, and provided judgment 
hath not been given againſt them for the penalty in- 
_ by their neglect, and provided their place is not 

d up. ; S Ln #3 124 843 2 (0. bie e to ene 
8. Alfo, any perſon forfeiting his office, may take a Perſons difquali- 
new grant thereof, on his bs oaths, and conform- aan M 
* provided it be not filled up before. 1 G. f. 2. c. 13. ; 
9. In the univerſities, where perſons- ſhall not take the Perſons diſquali- 
oaths, or ſhall not produce a certificate thereof, to be re- _ I 
giſtred in their proper college, and others be not elected in 
their places within 12 months, the king ſhall appoint and 
nnd een , , 17h bo yl | 
e 10. Perſons refuſing the oaths, having any office of in- Offices lobe i- 
eritance, may appoint a deputy, ſo as ſuch deputy be tanee e be ex- 
_— the king under his "4/08 ſignet. 1 G. . 5 a 
6. 13. =; EO \ | | 


the huſband, coming to the age of 18 years, and becoming 
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forms of the aboveſaid oaths, and declara» 
ted in the title Oaths. „ 


Note, The 


tions, are inſer 


” 'F * + _ 
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ITT e 50786 Aa IBM a * * e | 
4 tbe tes of 0 3070 94513. 566 
| III. Duty an tb perquiſi n, 

% 4% ty 7? 41 f F033 C341 446+ 


Sies 10. 277293 £34 37 M1 & 

TY 21 0. 2. c. 22. . N 

pare Au or na _—_— 5 certain duties laid upon 

ee om offices and penhons 3: and ſo much of, the ſalaries of ſuch 

e offices, a8 ariſeth from perquiſites, , 18 oy wap 
- der the management of { the commilſtoners 0 the. 5 an 


1 
. 


ing an 134; o ans 

: tax.. Nn { & = 14059084 . c 4 

| nu ov nufites are meant ſuch profits 9 coffees an 

1 hat. 2B:  perquiſites * Ms A : - + 
2 aunlaf ments, as ariſe- from, fees -eſtabliſbad by cuſtom or 


authority, and payable taither by: thei rea, She os” 
jects, in conſideration ob puſineſs done in the woutſe 0 
executing ſuch offices and employments. 32 G. g. c. 33. 


* 1 1 97 ' TLC 308 | 
Soo CL JON AFR, AS $ 
General duty 5 3. Aud there ſhall be-p id; yearly, over, gull abors oy : 
offices and penſi- s. for every 208. of the yearly. varus of il 
other duties, 1 ann edofor 
ons. by a 5 gers and perquifitese incident unt dn TSg n. : : 
or in reſpßect of all offices. and. empleyments of pro! - ” 
rea Britain, and the like tum ede for erat de be 
a penſions and other gratuities; payable) our of 5 
longing to his majeſty in Great — 24 exceeding t on pj 
l „A Vea. 1 G. 2. c, 2 ., Ln 00% 5 ; 
8 _ ion ſhall be. mage thereof in the exchequel 5 
or if paid by any perſons; and not out of We. nubert 
uer. . 31 C. 2. c. 22. Ja- 21 Ain. * * 3 | 
8 3 4% But Where che. profits of ſuch offices; ſhall; ariſe: in 
o mu . r l | 
as relates to per- the whole ot in part, f "et _ n 
quiſites, to be the courſe of oſtice, and nat from ſalaties, _ _ Way 
* paid by the crown 3 the lame ſhall be under! 
commiſſioners-of ment of the commiſſioners of | 
the land tax. tain: - ACCOT Sr Ir by 
| aj pan herwiſe according to their beſt judgment, 


Ins d tax or ot ö 6 | 
he ſum total of the perquiſites ariſing from ſuch office, 


Aaiſtinct from che ſalary, ſeess, and. wages thareokis 31 G. 2. 


* * 
e any 9 
1 3 - 


In or der whereunto the commiſſioners 


Manner of laying +4” 4 places of meeting, 
the moſt; common places =, 
3: Fuly 3d, and afterwards as often as ſhall be nęcenaf Ae 
wy may ſubdivide 3 and any 4% of Mo of, theme te 
4 U general meeting, Or within 
+1”. writings in a rate to be by them prepared = 3 
the amount of the ſaid duty of 18. in the pound, 


A nen are | 8 
altered and explained by 
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8 days after, ſhall. ſet down in 
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And 
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do exce 


ſhall a 
pound 


33. / © 

And 
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of com 
ſerving” 
Wo | 
ſtaff, or 
gimente 
tals of 
Nor 
clare ir 
intende. 
Nor 
upon th 
act of P 
or till x 
grant o 
Nor 
tend to 
two uni 
- Iimpo 
Vol. 


Dice. 
paid by all officers, their clerks, or agents, exerciſing any 
of the ſaid employments, the ſalary, wages, fees, and 
perquiſites whereof exceed the value of 100 l. a year, 
31 G. „ r 0+ ; ER 
And for the better aſcertaining thereof, the receiver to 
. be appointed by his majeſty for theſe duties ſhall tranſmit 
1 to the commiſſioners of the land tax in every diſtrict where 
1 


any office is to be aſſeſſed, an account of all ſuch offices 


whereof the ſalaries, fees and wages do not exceed 1001. 
a year; and if the commiſſioners ſhall find that the per- 
quiſites ariſing from ſuch office, together with the ſa- 


do exceed together the amount of 1001. a year, they 
ſhall aſſeſs ſuch office, and cauſe the duty of 18. a 
pound to be levied and collected thereon. 32 G. 2. c. 
33 + 9:35; | f 

And where any perſon ſhall have two or more offices in 
any part of Great Britain, the falary and perquiſites 
whereof together exceed 100 l. a year; ſuch perſon ſhall 
pay 18. in the pound for the profits of ſuch offices, not- 
withſtanding the ſalary and perquiſites of no one of the 
ſaid offices are of the value of 1001. a year. 31 C. 2. 
c. 22. 38» | | 

And deputies ſhall be liable to pay for their principals, 
and deduct the ſame out of the profits of their othce. 


+ 9; 


of commiſſion or non-commiſſion officers or private men 
ſerving in the navy or army. /. 24. 253 

Nor to the pay of any military officers ſerving on the 
ſtaff, or belonging to any of his majeſty's garriſons, re- 
giments, troops, companies, Chelſea hoſp:tal, or the hoſpi- 
tals of the army. 32 C. 2. c. 33. . 11. 25 

Nor to ſuch penſions or gratuities as the king ſhall de- 
clare in the warrant directing the payment thereof, to be 
intended as charitable donatiuns. 32 G. 2. c. 33. /. 10. 

Nor to any penſion, annuity, rent, or ſum charged 
upon the revenue by any of the king's predeceſſors, or by 
act of parliament, granted to any perſon in fee or fee tail, 
or till redeemed by payment of any ſum mentioned in any 
grant or act of parliament. /. 12. c „ 

Nor ſhall any thing in the ſaid act of the 32 G. 2. ex- 
tend to charge any offices or employments in either of the 
two univerſities, with the duty by the ſaid act of 32 G. 


2. impoſed. /. 13. 
Vol. III. 13 Q | 7. And 


lary, fees, and wages thereof as certified by the. receiver, 
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6. Provided, that nothing herein ſhall extend to the pay Exemptione. 
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Signing the al. 7. And the ſaid commiſſioners, or any three of them, 
ll) * ſhall within the time above limited ſign and feal two be 
1 duplicates of the ſaid rates, and cauſe one of them to 3 
be delivered to the collectors of the land tax for each place ce 
reſpectively, or to ſuch other two honeft and reſponſible c. 
perſons as they, ſhall at their diſcretion appoint to be col- 
lectors thereof; with warrant to collect. 31G, 2. c. 22. pay 
Ae, 8. Perſons thinking themſelves aggrieved by being over- 
rated, may appeal to the barons of the exchequer; and 
the ſaid. barons, or one of them, ſhall hear and determine 
all ſuch appeals, on or before the laſt day of Michaelmas 
term yearly.—Perſons charged may inſpect the rates in 
the day time; without ſee. Notice of appeal, to be 
given in writing to a collector. 31 G. 2. c. 22. / 6. — 
And) if any diſpute ſhall ariſe, whether the fees, ſala- 
ry, or wages of any office or employment, or whether 
„ any penſion or gratuity, ' be chargeable, or touching the 
| ſum which ought to be ſtopped and deducted thereout; 
the ſame ſhall be heard by the barons of the exchequer, on 
complaint or repreſentation laid in writing before Jhem 
either by the party grieved, or by the receiver. And the 
complainant ſhall give a copy of his complaint to the per- 
= . ſon againſt whom the ſame is made, within ten days after 
it ſhall have been lodged with the barons, - and they ſhall 
| hear and determine ſuch diſpute in a ſummary way, and | | 
14,” - their determination ſhall be final. 33 G. 2. c. 33. "A 
3 | 
Duplicates to be a 9. The commiſſioners ſhall cauſe to be delivered a du- tion, « 
bs plicate in parchment, under their hands and ſeals, con- executi 
taining the whole ſum rated» within each pariſn or place, taſtica} 
Wit \ to the ſaid receiver; and another, into the remembran- 2.:Þ 
1 cer's office in the exchequer; on or before the firſt day by act 
4. of Hilary term, or within 20 days after (all appeals being Ception, 
firſt determined). 31 C. 2. c. 22. /. 6. 1 there ar 
colleaing. 10. And the ſaid duty ſhall be collected (where it is is none 
not herein otherwiſe directed) in all reſpects as the land . 252, 
tix Ter r 23132909 y th 
And in all caſes where any fees, ſalaries, wages, or on; A 
other allowances or profits on any office, ſhall be pay- treaſons, 
able at the receipt of the exchequer, or by the cofferer of editious 
his majeſty's houſhold, or out of any other publick of- elony, o 
fice, or by any of bis majeſty's receivers or paymaſters; the pen; 
the duty, in caſe of non-payment, may be ſtopped there. tempts, t 
| | orſeiture. 
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7 11. And the e of the ſaid ſums collected ſhall Coll-Qtor paying Ki 
0 be paid to the receiver, in the courſe of the quarter where- mn 0 
o in the ſame ſhall have beengdeducted ; who ſhall give re- 1 
> - denn . c, 22. /. % 220: 2 - itt 
le . 3 $iH3 15: | | l 
1- 12. And the receiver ſhall, within the next quarter, Receiver paying 11 
ay the ſame into the exchequer. „ into the exche- * 
2. Pay | qu 32 G. 2. 6.33. . I . 11 
= Orchards. See Mood. Ih! 
nd Overſeers of the poor. See oog. aj 
ne | Io 
5 \ Outlawry, See Pꝛocels. 0 
in | | | 1 150 
be 3 — — FFF boy ES 3 * POL "OG 1 
ala- Ry Sa il ; 
7 Pamphlets, See Stamps. 4 . 
out ; aper. See Exciſe. 4 | 
„ on Papiſts. See Poperp. 1 
hem, Parchment. See Stämps. 1 
d the 5 5 | 1 
per- 1 
after 1 
ſhall Pardon. 7 by 
b and "495 | RES 7 74 67 | . 1 
33. I Pardon is a work of mercy, whereby the king pardon, chat. {| 
: either before the attainder, ſentence or convic- 1 
a du- tion, or after, forgiveth any crime, offence, puniſhment, |! 
con- execution, right, title, debt, or duty, temporal or eccle- bt 
place, naſtical. 3 I.. 233. | . 1 
nbran- ö 2. P ardons are either general or ſpecial: General, are General parècn. I 
rſt day J act of parliament ; of which, if they are without ex- - 1 
s being ceptions, the court muſt take notice ex icio; but if | | 
5 there are exceptions therein, the party muſt aver that he BY 


re it is is none of the perſons excepted. 3 In/t. 233. Hate's 
the land Pl. 252. 5 3 


By the act of 20 7's 2. c. 52. tor the king's general par- 


e 


iges, ot don; All perſons are pardoned and diſcharged from all 4H 
be pay- treaſons, miſpriſions of treaſons, felonies, treaſonable and 17.88 
Ferer of cditious words and libels, leaſing making, miſpriſions of 1 
Nick of- felony, offences whereby any perſon may be charged with 1 | 
maſters3 the penalty of præmunire, riots, routs, offences, con- i 
ed there. tempts, treſpaſſes, entries, wrongs, deceits, miſdemeanors, 9 | 
orieitures, penalties, ſums of money, pains of death, pains | 
11. And | 


2 corporal 


. —ᷣ —— Ee CE EEE EE EE PICO 


244 


Special pardon, 


Pardon to con- 


Pardon. 


corporal, and pains pecuniary, and generally. from all 
other things, cauſes, quarrels, ſuits, judgments, and exe- 
cutions not by this act excepted, which can by the king 
be pardoned, and which were done or incurred before 
June 15. 1747.—ExCepted, perſons in the ſervice of the 
pretender, or of France or Spain ; forging the king's ſeal ; 
coining ; violating the privileges of ambaſſadors; mur- 
ders; petty treaſons; poiſonings ; burning of houſes, 
corn, hay, ſtraw, wood; ſhooting at any perſon ; ſend- 
ing threatning letters; piracy; deſtroying ſhips ; offen- 


ces in the navy or army; burglary ; ſacrileged; robdery; 


ſodomy ; buggery ; rape; perjury; ſubornation ; for- 
gery ; felony in caſes of bankruptcy ; deſtroying banks 
ef rivers and ſea banks; firing coal pits ; offences againſt 
the exciſe, cuſtoms, land tax, poſt office, ſtamp duties, 
duty on houſes and windows, wool, importing or export- 
ing goods; offences concerning nighways or bridges ; 
imbeziling goods, and warlike ſtores of the crown; titles 
of quare impedit; inceſt; ſimony; dilapidations; firſt 
fruits; tenths ; money due to the king from publick of- 
ficers on account; perſons tranſported ; offences by pay- 
piſts ; contempts in cauſes for non-performance of awards, 
or non-payment of coſts; contempts in eccleſiaſtical 


courts, in cauſes commenced for matters of right only, 


and not for correction; contempts in courts of admiralty 
proceeding civilly, and not criminally; and excepted, 
ſeveral perſons by name. Bt 

And the like, for the moſt part, hath been enacted by 
former ſtatutes of general pardon. | 

3. Special pardons, are either of courſe, as to perſons 
convicted of manſlaughter, or /e defendendo, and by divers 
ſtatutes to thoſe who ſhall diſcover their accomplices in ſe- 
veral felonies ; or, of grace, which are by the king's char- 
ter, of which the court cannot take notice ex icio, but 
they muſt be pleaded. 3 I. 233. 

4. By the 27 Ed. 3. c. 2. In every charter of the par- 


tain the ſuggeſ- don of felony, the ſuggeſtion, and the name of him that 


tion, 


3 to ſpecify 


the offence, 


maketh the ſuggeſtion, ſhall be comprized ; and if it be 
found untrue, the charter ſhall be diſallowed, 

5. And by the 13 R. 2. fl. 2. c. 1. No charter of par- 
don ſhall be allowed for murder, treaſon, or rape, unleſs 
the offence be ſpecified therein. 

Lord Cole ſays, the intention of this act was not, that 
the king ſhould grant a pardon of murder by expreſs name 
in the charter, but becauſe the whole parliament conceived 
| that 
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that he would never pardon murder by ſpecial name. 


And he ſays, he hath never ſeen any pardon of murder 
by any king of England, by expreſs name. 2 Iuſt. 233, 
236. | i N 5 
5 The king cannot pardon an offence before it is com- The king can- 
mitted ; but ſuch pardon is void. 2 Haw. 389. eee 
7. As the releaſe of the party will not bar an indict- it is committed. 
ment at the ſuit of the king; ſo neither will a pardon by Cannot pardon 
the king be any bar to an appeal at the ſuit of the party. e 5 
2 Haw. 392. | | 
8. And in ſome caſes even where the king is ſole party, Cannot pardon. 
ſome things there are which he cannot pardon ; as for ex 
ample, for all common nuſances, as for not repairing of 
bridges or highways, the ſuit (for avoiding multiplicity of 
ſuits) is given to the king only, for redreſs and reforma- 
tion thereof; but the king cannot pardon or diſcharge 
either the nuſance, or the ſuit for the ſame; becauſe ſuch 
pardon would take away the only means of compelling a 
redreſs of it. But it hath been holden by ſome, that a 
pardon of ſuch offence will ſave the party from any fine, 
for the time precedent to the pardon. 3 Inft. 237. 


2 Haw. 391. 0 | | 
9. Thus alſo, if one be bound by recognizance to the Cannot diſcharge 


king, to keep the peace againſt another by name, and ge- a recognizance. 


nerally all other lieges of the king; in this caſe, before 
the peace be broken, the king cannot pardon or releaſe 
the recognizance, altho' it be made only to him, becauſe 
it a for the benefit and ſafety of his ſubjects. 3 Inf. 
238. | 

10. Likewiſe, after an action popular is brought, as Cannot releaſe 
well for the king as for the informer, according to any ſta- an information 
tute, the king can but diſcharge his own part, and cannot“ Ty | 
diſcharge the informer's part; becauſe by bringing of. the 
action the informer hath an intereſt therein: but before the 
action brought, the king may diſcharge the whole (unleſs 
it be provided to the contrary by the act) becauſe the in- 
former cannot bring an action or information originally 
for his part only, but muſt purſue the ſtatute, And if the 
action be given to the party grieved, the king cannot dil- | 
charge the ſame, 3 Int, 231. | TE 

11. It ſeems to have been always agreed, that the king's May diſcharee a 
pardon will diſcharge any ſuit in the ſpiritual court 5 
icio: Alſo it ſeems to be ſettled at this day, that it will 
diſcharge any ſuit in ſuch court at the inſtance of the party, 
for the reformation of manners, or welfare of the ſoul, as 
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246 | * Yardon, 
for defamation, or laying violent hands on a clerk, and 
ſuch like; for ſuch ſuits are in truth the ſuits of the king, 
though proſecuted by the party. Alſo, it ſeems to be 

agreed, that if the time to which ſuch pardon hath rela- 

} tion, be prior to the award of coſts to the party, it ſhall 
diſcharge them : And-it ſeems to be the general tenor of 
the books, that tho? it be ſubſequent to the award of the 
colts, yet if it be prior to the taxation of them, it ſhall. 
diſcharge them ; becauſe nothing appears in certain to be 
due for coſts before they are taxed. 1 Haw. 394. 

But it ſeems agreed, that a pardon ſhall not diſcharge a 
ſuit in the ſpiritual court, any more than in a temporal, 
for a matter of intereſt or property in the plaintiff; as for 
tithes, legacies, matrimonial contracts, and ſuch like, 
2 Haw. 394. 3 | 5 

Doth not by re- 12. If the king releaſe to a man all debts, this ſhall not 
a +2 partner. diſcharge his partner; but otherwiſe it is in caſe of a ſub- 
ject, for in that cafe the releaſe to one diſchargeth both. 

3 Inft. 239. 5 
13. When a pardon is pleaded by any one for felony, 


0 b b d t . . . . . 4 * . 
* beha. the juſtices may at their diſcretion remand him to priſon 


. viour, till he enter into recognizance, with two ſureties, for his 


good behaviour, for any time not exceeding ſeven years. 
W. c. 13. | _ 
+ my oe . 19 to be a ſettled rule, that no pardon by the 
goods fortcited, king, without expreſs words of reſtitution, ſha!l diveſt, 
either from the king or ſubject, an intereſt either in lands, 
or goods, veſted in them, by an attainder or conviction 
precedent : Vet it ſeems agreed, that a pardon prior to a 
conviction, ſhall prevent any forfeiture either of lands or 
| goods. 2 Haw. 396. | 
Doth not teſtore. 15. A pardon after the attainder doth. not reſtore the 
the corruption of a 8 
d 04. corruption of blood, for this cannot be reſtored but by act 
of parliament. 3 Inſt. 233. N | | 
But as to iſſue born after the pardon, it hath the effect 
of a reſtitution of blood. 1 H. H. 358. | 
16. It ſeems to be ſettled at this day, that the pardon 
of a treaſon or felony, even after a conviction or attainder, 


Doth reſtore the 
Credits 


doth ſo far clear the party from the infamy and all other 


conſequences of his crime, that he may not only have an 
action for a ſcandal, in calling him traitor. or felon, after 
the time of the pardon, but may alſo be a good witneſs, 


notwithſtanding the attainder or conviction z becauſe the 


pardon makes him as it were a new man, and gives him a 
new capacity and credit, 2 Haw. 395. 


But 


Juſtices 

3. B 
have thi 
his ſery 
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id Bat it ſeems to be the better opinion, that the pardon of 
g. a conviction of perjury doth not fo reſtore the party to his 
be credit, as to make him a good witneſs, becauſe it would 
2 be an injury to the people in general, to make them ſub- 
all ject to ſuch a perſon's teſtimony. 1 Vent. 349. 
of . | 
the \ 
jall 3 5 
be 
3 Parliament. 
ral, ; | | 
for 1. D the 18G. 2. c. 18. No perſon ſhall vote in the EleQors to be 
ike, election of a knight of the ſhire, in reſpe& of an oi ”, 
lands which have not been aſſeſſed to the land tax 12 ka- ry 
| not lendar months next before ſuch election. — And three 
ſub- commiſſioners of the land tax ſhal] ſign and ſeal a dupli- 
\oth. cate of the aſſeſſments (to be delivered to them by the 
aſſeſſors) after all appeals determined, and deliver the ſame 
lony, to the clerk of the peace, to kept amongſt the records, 
rifon and be inſpected by any perſom at ſeaſonable times (pay- 
or his ing 6 d. for ſuch inſpection), and the clerk of the peace 
years. ſhall give copies to any perſon paying after the rate of 6d. 
for every 300 words. 
y the 2. By the 2 G. 2. c. 24. which act is required to be Election, 
liveſt, read at every Eaſter ſeſſions, the returning officer of a mem- 
lands, ber of the houſe of commons, ſhall after reading the writ, 
iction and before the election, take the oath againſt bribery, and 
Ir to a that he will make a due return; to be adminiſtred by one 
nds or juſtice (or in his abſence by three of the electors) and en- 
tred amongſt the records of the ſeſſions. | 
re the And by the 9 An. c. 5. The oath of the qualification 
by add of a candidate ſhall be adminiſtred by the returning offi- 
cer, or by two juſtices; who ſhall certify the ſame in 
effect three months into the chancery or king's bench, on pain 
| of 1001, And thereupon no fee ſhall be paid, but x s. 
pardon os the oath, 25s. for the certificate, and 2s. for the fi- 
tainder, hs : : 
m other And by the 10 An. c. 23. The ſheriff in 20 days after 
have an the election ſhall deliver the poll books upon oath to the 
on, after clerk of the peace, to be kept among the records of the 
ee ſeſſions; which oath ſhall be adminiſtred by the two next 
auſe the Juſtices (1 Q.) 
es him a 3. By the common law, a member of parliament ſhall Privilege, 


have the privilege of parliament, not only for himſelf and 
his ſervants, to be freed from arreſts, ſubporna, citation 


Q 4 and 


But 


Parliament. 
and the like; but alſo for his horſes and goods to be free 
from diſtreſſes: but for treaſon, felony, and breach of the 
peace, there can be no privilege. 4 1. 24, 25. 
T. 31 G. 2. Rex v. Earl Ferrers: A writ of habeas 
corpus having been granted, and ſerved upon the ſaid 
ear], returnable immediate, to bring up the body of his 
counteſs, who was ſiſter to Sir MVilliam Meredith, (to the 
end that ſhe might have an opportunity to lay her caſe 
before the court, and ſwear the peace if ſhe ſhould think 
proper, thereby to receive the protection of the court 
againſt the ſaid earl); and he the ſaid earl having neg- 
lected to return the ſaid writ; Mr. Norton and the other 
counſel for Sir William Meredith, on behalf of his ſiſter, 
intended to have moved for an attachment againſt the 
earl for this his diſobedience. But ſome doubts and dif- 
ficulties having been ſtarted by members of both houſes, 
concerning the privilege of peerage, and whether the 
court of king's bench could iſſue an attachment againſt a 
peer during the fitting of parliament, and execute it upon 
him, only for a comtempt to their court; Sir William 
Judged it prudent to petition the houſe of lords, for their 
leave to proceed againſt the earl, and accordingly (by the 
hands of the earl of Meſimorland) delivered a petition, 
ſtating the facts. Lord Delaware oppoſed it; and ſaid, it 
was too ſummary and haſty a method of determining up- 
on their privileges ; and propoſed referring the matter to 
a committee, and ſummoning Lord Ferrers to anſwer it in 
his place: And to obviate the objections, which might be 
made to this method, on account of the delay ; he offer- 
ed ſome ſchemes for the intermediate ſafety of the counteſs. 
But lord Mansfeld anſwered him, and ſpoke in ſupport of 
the juriſdiction of his court, and the unreaſonableneſs, 
injuſtice, and inconvenience of allowing ſuch a privilege, 
in criminal caſes and breaches of the peace. The duke 
of Argyle ſpoke to the like effect, and expreſſed a ſurprize 
that there ſhould be any doubt about it; the reaſon of the 
thing being ſo clezr and plain. Laſtly, the earl of Hard- 
wicke ſpoke ſtrongly and particularly in ſupport of the 
jame doctrine, and adduced many inſtances and prece- 
dents in proof of his poſitions ; and concluded with pro- 
poſing, that to put an end to all doubt about it for the 
future, the lords ſhould come to a reſolution ;- and ac- 


cordingly they did come to the following reſolution or 


declaration, and ordered it to be entred on their journal, 
viz. „7 Febr. 1757, It is ordered and declared, that no 
« peer or lord of parliament hath privilege againſt being 
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1 . cc compelled by proceſs of the courts of MWeſiminſter hall, 
4 to pay obedience to a writ of habeas corpus directed to 
« him.” Burrow, Mansfield. 631. : 

And by the 12 C13 M. c. 3. and 11 G. 2. c. 24. 
Actions may be commenced and proceeded on, againſt 
| peers or members of parliament, immediately after any 
_ diſſolution, or prorogation for above 14 days, until they 
meet again.— Allowing nevertheleſs a reaſonable time for 
/ their return from parliament; for their privilege exiſteth, 
not only during the time of their fitting, but for a reaſon- 
able time both before and after, for their going and re- 
turning. Str. 985. Col. Pitt's caſe. 5 | 
But by a reſolution of the houſe of commons, Mar. 
23. 1696, it is declared, that no member of that houſe 
hath any privilege againſt payment of any aids, ſup- 
plies, or taxes granted to his majeſty, or any pariſh 
duties. | 
And finally, by the 10 G. 3. c 50. Any perſon may 
commence and proſecute any action or ſuit in any court 
of record, or court of equity, or of admiralty, or (ia 
cauſes matrimonial and teſtamentary) in any court ha- 
ving cognizance of cauſes matrimonial and teſtamentary, 
againſt any peer or lord of parliament or member of the 
houſe of commons, or any of their menial or other ſer- 
vants, or any other perſon intitled to privilege of parlia- 


colour of ſuch privilege, Provided, that this ſhall not ex- 
tend to ſubject the perſon of any member of the houſe of 
commons to be arreſted or impriſoned on ſuch ſuit.” And 
to remedy the dilatorineſs by proceſs of Diftringas, the 
court out of which the writ proceeds may order the iſſues 


pay ſuch coſts to the plaintiff as the courc ſhall think juſt, 


appeared, or other purpoſe of the writ be- anſwered. And 
obedience may be inforced to any rule of the courts of king's | 
bench, common pleas, or exchequer, againſt any perſon 
intitled to the privilege of parliament, by diſtreſs infinite, | 
jf the perſon intitled to the benefit of ſuch rule ſhall chuſe 


to proceed in that way. i 
4. If at any time in caſe of invaſion, or upon immi- Te met in e | 
nent danger thereof, or in caſe of rebellion, the parlia- of inv6%9n, 


ien er ment ſhall happen to be ſeparated by ſuch adjournment or 
journal, prorogation, as will not expire within 14 days; it ſhal! 
that no be lawful for his majeſty to iſſue a proclamation for the 
\ſt being meeting of the parliament upon ſuch day as he ſhall there- 


ompelled 1 | : by 


[ 
ment; and no proceedings thereupon thall be delayed under 1 
wy: 


g 1 
to be ſold, and the money ariſing thereby to be applied to wt 


and the ſurplus to be retained till the defendant ſhall have | | 
\ 
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In caſe of the 
king's death or 
demiſe. 


Parliament. 
by appoint, giving 14 days notice of ſuch appointment; 
and the parliament ſhall accordingly meet upon ſuch, day, 
and continue to fit and act as if it had ſtood adjourned 
or prorogued to the ſame day. 2 G. 3. c. 20. , 117. 
5. By the 7 & 8/7. c. 15. The parliament ſhall not 
be diſſolved by the king's death or demiſe, but ſhall con- 


. tinue to fit and act for ſix months, unleſs ſooner diſſolved 


by the ſucceſſor : and if there be no parliament ; the next 
preceding parliament ſhall meet and act, as if they had 


not been diſſolved. 


Partition. 


the 88 90 V. c. 31. intitled, An ad for the eaſier 
obtaining partitions of lands in coparcenary, joint- 
tenancy and tenancy in common, it is enacted, that if 
the high ſheriff cannot conveniently be preſent at the ex- 


' ecution of any judgment in partition, in ſuch caſe the un- 


der ſheriff in preſence of two juſtices may proceed to exe- 
cution of the writ of partition. | | 


Partridge. See Game. 
Pawning of goods, See Cheat. 
Peace, See Surety. . 
Pedlars. See Dawkers. 


Peers. 


r tem To UK ES, earls, and barons are not conſervators 


of the peace. 


Sureties of the 
peace againſt 
them. 


Trial of peers, 


of the peace at common law; and have no more 

power as ſuch, than mere private perſons. 2 Haw. 32. 
2. The ſafeſt way of proceeding againſt a peer, for 
ſureties of the peace or good behaviour, is by complaint to 

the court of chancery or king's bench, 1 Haw. 127. 
3. A nobleman muſt be tried by his peers: but this is 
to be underſtood only at the ſuit of the king, upon an in- 
dictment of high treaſon, petit treaſon, felony, or miſ- 


priſion 


— 2 


Peers. 25 1 


priſion thereof; but in caſe of a præmunire, riot, or the 


like, and generally for all other crimes out of parliament, 
(unleſs otherwiſe ſpecially provided for by ſtatute, as it is 


in many inftances), tho” it be at the ſuit of the king, he 


ſhall not be tried by his peers, but by the freeholders of 
the county. 3 I. 30. 2 Haw. 424. | 

4. Proceſs of outlawry lies againſt a-peer, if he be in- Whether they 
dicted, and appears not, and cannot be taken; otherwiſe m 5a out- 
he might take advantage of his own contumacy. 3 
Inſt. 31. | | 
5. Peers ſhall have the benefit of clergy for the firft Whether they 
offence of felony, without burning in the hand. 1 Ed, 3 MM 
6.5 He 14 18 
1 "a; produced as a witneſs ought to-be ſworn. Evidence, 


3 Keb. 631. 


Perry. See Cicile. 


Perjury and ſuboꝛnation. 


JL Of perjury and ſubornation by the common law. 
II. Of perjury and ſubornation by the ſtatute of the 
„„ | | 


III. Of matters common to them both. 


J. OF perjury and ſuboraation by the common law, 


PE R JU RY by the common law ſeemeth to be @ Perjury at the 


wilful falſe oath, by ene who being lawfully required common law. 
to depoſe the truth in any judicial proceeding, ſwears abſolutely, 
in a matter material to the point in queſtion, whether he be 


believed or not. 1 Haw. 172. 3 Inſt. 164. 5 
Wilful] The falſe oath alledged againſt him, ſhould be 


proved to be taken with ſome degree of deliberation ; for 
if upon the whole circumſtances of the caſe it ſhall appear - 
Probable, that it was owing rather to the weakneſs than 
perverſeneſs of the party, as where it was occaſioned by 
ſurprize, or inadvertency, or a miſtake of the true ſtate 
of the queſtion, it caunot but be hard to make it amount 
to voluntary and corrupt perjury, 1 Haw, 172. 
| Falſe} 
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Perjury and ſuboꝛnation. 


Falſe] It is ſaid not to be material, whether the fact 
which is ſworn, be in itſelf true or falſe; for however the 
thing ſworn may happen to prove agreeable to the truth, 
yet if it were not known to be fo by him who ſwears to 
it, his offence is altogether as great as if it had been falſe, 
inaſmuch as he wilfully ſwears that he knows a thing to 
be true, which at the ſame time he knows nothing of, 


and impudently endeavours to induce thoſe before whom 


he ſwears, to proceed upon the credit of a depoſition, 
which any ſtranger might make as well as he. 1 Haw. 
175. : | 


Being lawfully required] It ſeemeth clear, that no oath 
whatſoever, taken before perſons acting merely in a private 
Capacity ; or before thoſe who take upon them to adminiſter 
oaths of a publick nature, without legal authority ; or 
before thoſe who are legally authorized to adminifter ſome 
kinds of oaths, but not thoſe which happen to be taken 
before them; or even before thoſe who take upon them to 
adminiſter juſtice by virtue of an authority ſeemingly 
colourable, but in truth unwarranted and merely void, 


can amount to perjuries, but are altogether. idle and of 
no force. 1 Haw. 174. „5 


Is any judicial proceeding] For tho' an oath be given by 


him that hath lawful authority, and the ſame is broken, 
yet if it be not in a judicial proceeding, it is not perjury, 


becauſe ſuch oaths are general and extrajudicial; but it 


ſerves for aggravation of the offence. Such are, general 


oaths given to officers or miniſters of juſtice, the oath of 


. fealty and allegiance, and ſuch like. Thus if an officer 


commit extortion, it is againſt his general oath, but yet 
not perjury, becauſe not in a judicial proceeding; but when 
he is charged with extortion, the breach of his oath may 
ſerve for aggravation. 3 Inſt. 166. 

If a perfon calleth another perjured man, he may have 
his action upon his caſe, becauſe it muſt be intended con- 


trary to his oath in a judicial proceeding ; but for calling 


him a forſworn man, no action doth lie, becauſe the for- 
ſwearing may be extrajudical. *3 1. 166. 


Swears abſolutely] For the depoſition muſt be direct and 
abſolute ; and not, as he thinketh, or remembreth, or be- 
lieveth, or the like. 3 IA. 166. 


In a matter material to the point in queſtion] For if it be not 
material, then tho' it be falſe, yet it is no perjury, becauſe 
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it concerneth not the point in iſſue, and therefore in effect 


law, whether the falſe oath were at all credited, or 


Perjury and ſuboznatton. 


it is extrajudicial. 3 Int. 167. | - | 

But it is not neceſſary that it appear to what degree, the 
point in which a man is perjured, was material to the ifſue ; 
for if it is but circumſtantially material, it will be perjury. 
L. Raym. 258. ; Hor 

Much leſs is it neceſſary that the evidence be ſufficient 
for the plaintiff to recover upon; for in the nature of the 
thing, an evidence may be very material, and yet it may 
not be full enough to prove direCtly the point in queſtion, 
L. Raym. 889. : | 


IWhether be be believed os not] It hath been holden, not 


to be material upon an indictment of perjury at common 


whether the party in whoſe prejudice it was intended, 
were in the event any way aggrieved by it or not; inſo- 
much as this is not a proſecution grounded on the damage 
of the party, but on the abuſe of publick juſtice. 1 
Haw. 177. 

2. Subornation of perjury, by the commen law, ſeems Subornation at 
to be an offence, in procuring @ man. to take a falſe cath, mon la. 
amounting to perjury, who actually taketh ſuch oath, 1 Haw. 

177. | , : | 
Bat it ſeemeth clear, that if the perſon incited to take 
ſuch an oath, do not actually take it, the perſon by 
whom he was ſo incited is not guilty of ſubornation of 
perjury; yet it is certain, that he is liable to be puniſhed, 
not only by fine, but alſo by infamous corporal puniſh- 
ment. id. 8 

3. The puniſhment of perjury, and ſubornation of Puniſhment of 
perjury by the common law, is reſtrained by the ſtatute of Fury and fub- 
the 5 El. hereafter following; that it ſhall not be lefs'common law. 
than is inflited by that ſtatute. 

4. Mr. Hawkins ſays, it hath been of late ſettled, that power of juſtices 
Juſtices of the peace have no juriſdiction over perjury at the ef the peace 
common law; the principal reaſon of which reſolution, eren. 
he ſays, as he apprehended, was, that inaſmuch as the chief 
end of the inſtitution of the office of theſe juſtices was, for 
the preſervation of the peace againſt perſonal wrongs and 
open violence, and the wore treſpaſs (in the commiſſion) 
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in its moſt proper and natural ſenſe, is taken for ſuch. 
kind of injuries, it ſhall be underſtood in that ſenſe only, 
or at the moſt to extend:to ſuch other offences only, as 
haue a direct and immediate tendency to cauſe ſuch breaches 
of the peace: as libels and ſuch like, which on this ac- 
1 EA count 
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count have been adjudged indictable belfare : juſtices of 
the peace. 2 Haw. 40. 

And in the caſe of X. and Beinen E. 11 G. 2. An 
indictment at the quarter ſeſſions for -perjury at the com- 


ſaid to have been done ſo about three years before, in the 


caſe of K. and Wefimeſs. Str. 1088. 


7 [. Of 852 and N by the tatute of the 
5 El. 


_— eee And to ſubornation of perjury, in the firſt place, Every 
5 El. e. 9. perſon who ſhall unlewfully and corruptiy procure ary witneſs 
| to commit any wiiful and corrupt perjury, in any matter or 
cauſe depending in ſuit and variance, by any writ, action, bill, 
complaint, or information, touching any lands, tenements, or 
bered: taments, or any goods, chattels, debts, or damages; in 
chancery, or in any court of record, leet, ancient demeſne court, 
hundred court, court baron, or court of flannery; or ſhall un- 
lawfully and corruptly procure or ſuborn any witneſ which ſhall 
be ſworn to teſtify in perpetuam rei memoriam, ——/hall 

| forfeit 40 l. half to the king, and half to the party grieved 
who ſhall ſue for the ſame. And if ke has not lands or goods 


pillory one whole hour in ſome market town next adjoining to 
the place where the offence was commilted, in open market there, 
or in the market town itſelf where the offence was committed. 
And he fhall be diſabled to be a witneſs in any court of re- 
cord. 
And as to perjury, F any perſon either by ſubornation or 
1 ene ſhall wilfully and corruptly commit any wilful perjury, 
by his depoſitton in any of the courts before mentioned, or being 
examined ad perpetuam rei memoriam; he ſhall forfeit 201. 
an like manner, and be impriſoned fox. 1 57 ; and if he has not 
goods worth 20 J. he ſhall be ſet on the pillery in ſome market 
place within the ſhire, city, or borough where the offence was 
committed, by the ſheriff or head officer reſpectively, and have 
both his ears nailed,.. And he fhall be for ever ar iJabled to be a 
Witneſs in any court of record, 

And the judge of the court where the perjury ſhail be, and the 
Judges of aſſize ; and juſtices of the peace in ſeſſions, may inquire, 
hear, and determine thereof, by inquiſi Hon, Frojentments bill, 
or ö or otherwiſe. 

t this act ſhall not extend to any ecclifi aftical court. 
Alſo this flatute ſhall not reflrain the authirity of any judge, 


having abſolute power to puniſh perjury 18 the mating thereof, 
3 but 


i — oy 


mon law, was quaſhed for want of juriſdiction; and was 


worth 4.01. he ſpall be impriſoned half a yaer, and ſtand on the 


Perjury and ſubozmnation. 
but that every ſuch judge may proceed in the puniſhment of all 
offences puniſhable before the mating of the ſaid ſtatute, in ſuch 
wiſe as they might have done, and uſed to de, to all Pur poſes, 
ſo that they ſet not upon the offender leſs puniſhment than is con- 
tained in the ſaid atute. 5 El. c. g. 9s 


| Any wimeſs] If the defendant perjureth himſelf in his 
anſwer, in the chancery, exchequer chamber, or the like, 
he is not puniſhable by this ſtatute; for it extendeth but to. 


witneſſes. 3 II. 166. 


But he is puniſhable for the ſame by indictment at the 
common law. Bur. Mansf. 1189. 


By any writ, action, bill, complaint, or information] Tt 
hath been reſolved, that theſe words are to be extended to 
the latter clauſe concerning perjury, as well as to this con- 
cerning ſubornation ; becauſe it cannot well be intended, 
that the makers of the act, who inflict a greater penalty on 
ſubornation of perjury, than on the perjury itſelf, ſhould 
mean to extend the purview of the law in relation to what 
they eſteemed the leſſer crime, farther than in relation to 
that which they eſteemed the greater. x Haw. 179. 5. 
(. . | | 
| Bat it ĩs to be obſerved, that perjury or ſubornation in an 
action depending by indictment, are not within this ſtatute ;' 
but only in an action depending by writ, action, bill, com- 
plaint, or information." ZInſt. 164. 


Half to the pariy grieved] It hath been collected from 
this clauſe, that no falſe oath is within the meaning of this 
ſtatute, which doth not give ſome perſon a juſt cauſe of 
complaint: And upon this ground it hath been ſaid, that 
he who ſwears a thing which is true, but not known by 
him to be ſo, is not within this ſtatute ; becauſe howſoever 
heinous his offence may be in its own nature, yet when 
it proves in the event to be in maintenance of the truth, 
it cannot be ſaid to give him a juſt cauſe of complaint, 
who would take advantage againſt another from his want 
of legal evidence to make out the juſtice of his cauſe. 
Alſo from the ſame ground it ſeemeth clearly to follow, 
that no falſe oath can be within the ſtatute, unleſs the 
party againſt whom it was ſworn ſuffered ſome kind of 
diſadvantage by it; for otherwiſe it cannot be ſaid, that 
any one was grieved by it: And therefore that in every 
proſecution upon this ſtatute, it muſt appear upon the 
trial, that there was ſuch a uit depending, wherein the 


party 
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party might be prejudiced in the manner ſuppoſed. 1 Haw. 


181. 


Either by ſubornation or otherwiſe] It is not neceſſary to ſet 
forth in the indictment, whether the party took the falſe 
oath thro' the ſubornation of another, or without any ſuch 
ſubornation, theſe words being only ſuperfluity. 1 Haw. 
179. | | 

Milfully and corruptly] Theſe words are neceſſary in an 


: indigtment or action on this ſtatute, and cannot be ſupplied 
by adding againſt the form of the flatute, or by concluding 


and fo à wilful and corrupt perjury did commit. 1 Haw, 
Fuſtices in ſeſſions] And one juſtice (Mr. Dalton ſays) may 
bind the offender over to the ſeſſions. Dat. c. 70. 


But becauſe the proſecution upon this ſtatute is more 


difficult than by indictment at the common law, offenders 


are ſeldom proſecuted upon this ſtatute, eſpecially at the 


ſeſſions ; and it ſeems generally the ſafer way to proceed 
by indictment at the common law, at the aſſizes, or in the 


court of king's bench. 


Jndees may di- 
rect proſecution 
for perjury, 


Shall not reſtrain} From this it ſeemeth undoubtedly to 
follow, that the court of king's bench, Sc. proceeding 
upon an indictment or information of perjury or ſuborna- 


tion of perjury at the common law, may not only ſet a 
diſcretionary fine on the offender, but alſo condemn him 


to the pillory, without making any inquiry concerning the 
value of his lands or goods. 1 Haw. 178. 


II. Of matters common to them both. 


1. The judge of aſſize (fitting the court, or within 24 
hours after) may direct any witneſs,” if there ſhall appear 
to him a reaſonab'e cauſe, to be proſecuted for perjury ; 
and may aflign the party injured, 'or other perſon. under- 


taking ſuch proſecution, counſel, who are to do their duty 


gratis: And ſuch proſecution ſo directed ſhall be carried on 
without any duty 'or fees whatſoever, And the clerk of 
aſſize, or other proper officer of the court, ſhall give gratis 
to the party injured, or proſecutor, a certificate of the 
{ame being directed, together with the names of the counſel 


aſſigned him: Which certificate ſhall be ſufficient proof of 
' ſuch proſecution being directed; provided that no ſuch 


direction or certificate ſhall be given in evidence on the 
n. BE 
| 2. And 


. 


the defendant either to plead or demur to it. 2 Haw. 
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2. And in every information or indictment for wilful On profecution 
4nd corrupt perjury, it ſhall be ſufficient to ſet forth the e, > FR 
ſubſtance of the offence, and by what court, or before to ſet forth the 
whom the oath was taken (averring ſuch court or perſon 128 of the 
to have a competent authority. to adminiſter the ſame) to-. 
gether with the proper averment or averments to falſify the 
matter wherein the perjury is aſſigned, without ſettihg 
forth any part of the record or proceedings either in law or 
equity (other than as aforeſaid,) or the authority of the 
court or perſon before whom the perjury was committed. 
23G. 2. c. 11. J 1. 5 | + 
3. And in informations or indictments for ſubornation of ,,..;c. on a 
perjury, or for corrupt bargaining or contracting With proſecution tor 
others to commit wilful and corrupt perjury, it ſhall be ſubornation. 
ſufficient to ſet forth the ſubſtance of the offence, without 
ſetting forth any part of the record or proceedings, or the 
commiſſion or authority of the court or perſon betore whom 
the perjury was committed, or was agreed or promiſed to 
be committed. 23 G. 2. c. 11. A * | 
4. The court generally will not quaſh an indictment 5. uffeient in- 
for a crime of ſo enormous a nature as perjury, for in- diftment not 
ſufficiency in the caption or body of it, but will oblige Ts d 
Pea ing or & 
murrer, 
258, | | 
5. To convict a man of perjury, a probable evidence is Evidence. 
not enough; but it muſt be a ſtrong and clear evidence, 
and the witneſſes muſt be more numerous than thoſe on the 
ſide of the defendant, for otherwiſe it is only oath againft 
oath, 10 Moa. 194. | 
And the party prejudiced by the perjury, ſhall not be 
admitted to prove the perjury. L. Raym. 396. | : 
6. And for a further puniſhment of perjury or ſubornation pyrther puniſh- 
of perjury, it is enacted by the 2 G. 2. c. 25. (which act ment cf perjury 
is made perpetual by the ꝙ G. 2. c. 18.) that beſides the © 1bornation. 


- puniſhment already inflicted, the judge may order the of- 


tender to be ſent to the houſe of correction, not exceeding 
7 years, to be kept to hard labour; or otherwiſe to be 
tranſported for any term not exceeding 7 years. 
7. It ſeems that the court will not ordinarily at the prayer Certiorari, 
of the defendant grant a certiorari for the removal of an 
indictment of perjury ; for ſuch crime deſerves all poſſible 
diicountenance, and the certiorari might delay, if not 
wholly diſcourage the proſecution. 2 Haw. 287. 
8. A perſon convicted of perjury is diſabled from being a perjured perf 11 
juror, 2 Haw. 417.. Or awitneſs. 2 Haw. 433. 00 robe a juror, 
V-0 ks 20k; R by 9. Quakers * 


A 
— = 


ns 4 
24:0, ont 


LY 
— 


„ 


_— — - 4 
bh — — — 
——— —_— * - re 


— 
— 
— — 4 
— — 
. Sas 


— 


* * 0 
&Y 
— 2 — — — 
S Dr - , 
1 = D 
- > GS 


my - 
7 r —— 
== — * 


— 


— * — > _ 9 


2 
— nn, 
2 2 CONT 


"_ — as 
— 


= 


Quakers, 


258 


Pesrjury and ſuboznation. 


9. Quakers making ſolemn affirmation wilfully and 


corruptly, ſhall ſuffer as in caſes of perjury. 8 G. c. 6. 
2 8 oe | 


Imported, 


petition. 


B Y the 13C. 2. c. 5. No perſon ſhall folicit above 20 
hands, to any petition to the king, or either houſe 
of parliament, for alteration of matters eſtabliſhed by law 
in church or ſtate, unleſs the matter thereof hath been 
conſented to by three or more juſtices of the county, or by 
the major part of the grand jury at the aſſizes or ſeſſions; 
nor ſhall preſent any fuch petition accompanied with 
more than ten perſons, on pain of a ſum not exceeding 
co. and three months imprifonment, on conviction at 
the aſſizes or ſeſſions in ſix months, and proved by two 
witneſſes. | 1 

But this ſhall not extend to debar any perſons (not 
above ten in number), to preſent any complaint to any 
member of parliament after his election, and during the 
continuance of parliament, or to the king, for any remedy 
to be thereupon had; nor to any addreſs to the king by the 
parliament. 18 111 | | 


Petit larceny. See Larceny. 
Petit treaſon. See Tteaſon. 
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| Pewter and other metal 


; N? perſon ſhall buy, or take by exchange, (or 


otherwiſe take into or within this realm to the 


intent to ſell the ſame, 33 H. 8. c. 4. h. 7.) any wares 
made out of the realm, of tin or mixed with tin, as diſhes, 
ſawcers, flagons, ſpoons, or any other thing made of tin 
or pewter ; on pain of forſeiting the ſame, and the value 
thereof, half to the king, and half to the finder, 25 H. 8. 


"os, a os 


2 | And 


Pewter and other metals, 


And the maſter and wardens of the pewterers, and where 
there are none, the head officer of the town may appoint 
ſearchers, who may ſeize the ſame. /. 2. | 
And perſons interrupting or diſturbing the ſaid ſeizure 
| ſhall forfeit 5 I. half to the king, and half to him that ſhall 
ſue. : 38 H. 8. 64+ . 8. 
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2. No. perſon ſhall caſt or work any pewter veſſel or Fineneſs in ma- 


braſs, but that it be as good fine metal as the pewter and 


braſs wrought in London, and as by the ſtatutes of the ſame 


ought to be; on pain of forfeiting the ſame, half to the 
king and half to the finder, But this not to extend to 
braſs or pewter in the poſſeſſion of any perſon, other than 
the worker, or ſuch as have the ſame to ſell, and being of 
the crafts or miſteries. 19 H. 7. c. 6. | 

And no perſon ſhall make any hollow wares of pewter, 
to wit, ſalts and pots made of pewter called ley- metal, but 
after the aſſige of pewter and ley-metal within. London; 
and the makers ſhall mark them with their own mark, that 
they may avow the ſame by them wrought 3. and the ſame 
not ſufficiently made and wrought, and not marked, found 
in the poſſeſſion of the maker or ſeller, ſha!l be forfeited ; 
and if the ſame be ſold, the maker ſhall forfeit the value 
thereof, half to the king, and half to the finder or 
ſcarcher. %% 7 WT 1 

And the maſter and wardens of the craft of pewterers, 
and where there are none ſuch, the head and governors ct 
the city or borough, may appoint ſearchers ; and the 
juſtices at Michaelmas ſeſſions thall appoint two perſons, 
having experience therein, to ſearch within the county. 
And of all ſuch unlawful pewter or braſs as they ſhall 
find, half ſhall be to the king, and half to the ſearchers. 
id. | | 
And in default of the maſter and wardens not ſearching, 
any perſon having ſufficient knowledge in the ſaid occupa- 
tion, by overſight of the mayor or other head officer of 


- 


eities or boroughs may ſearch. id. | , 


3. If any untrue metal or workmahſhip of tin or pewter Offering to ſale, 


be found in any wares brought to be fold, the mayor of 
London, and the maſter and wardens of the pewterers, may 
ſearch the ſame in the ſaid city; and in all other cities and 
towns where there are wardens, the mayors and wardens 
ſhall have like authority; and where there are no wardens, 
then the head officers of cities or towns ſhall appoint 
ſearchers ; and if ſuch new wares wrought of tin and 
Pewter be found defective, and in the poſſeſſion of the 


ſeller, the perſon putting them to ſale ſhall forfeit the 


K -2 ſame, 


Ing. 


260 


Sel] ing, where, 


Falſe weights, 


Tame, half to the king, and half to the ſearcher or finder, 
| ſhall ſell or change any pewter or braſs, at any place, but 


10 l. half to the king; and half to him who ſhall ſeize or 


Pewter and other metals. 


1. . 
4. No perſon hog the crafts of pewterer and brazier, 


only in open fair or market, or in his own dwelling hoiſt, 
except he be deſired by the buyer of ſuch ware; on pain of 


. J 2.6. % 5. 

. Perſons uſing the buying bas ſelling of pewter, or 
braſs, who ſhall occupy any falſe beams or weights, and 
every perſoh uſing the ſame, ſhall forfeit 20s. half to the 
king, and half to him that ſhall ſue ; and alſo the beams 
to him that ſhall ſeize them: 19 H. 7. c. 6. 


"if 108 And if the offender be not ſufficient to pay the forfeiture, 
Jab the raayor, or other head officer, where he ſhall be found, 
0 ſhall put him in the ſtocks, and fo keep him till the next c 
l market day next adjoining, and in the market place put c 

i him in the pillory all the market time. id. 

* Drpertint.· 6. No perſon ſhall carry over ſea, any braſs, copper, 2 
Ul latten, bell metal, pan metal, gun metal, nor ſhroff metal, it 

: whether it be clean or mixed (tin and lead only excepted) ; 1 

18 on pain of forfeiting double the value thereof (and 101. | h; 
wn |. for every thouſand weight, 2 & 3 Ed. 6. c. 37. ) half to | 

| „ the king, and half to him that ſhall ſue. 33 F. 8. Cc. 
1 c. 7. in 
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Phyſicians. ſear 

| = | JS 

EET 1. O recuſant convia ſhall practiſe phyfick, nor use — 6 

8 the trade of an apothecary, on pain of 100 l. 3 J. inte. 

| Z. 8. cure 

Axotherary ex- 2. Apothecaries within London and (even mie thereof, of tt 

_—_— from of- and alſo apothecaries in any other place who have ſerved like 

Mt ſeven years apprenticeſhip, ſhall be exempted from the Hal, 

office of conſtable, ſcavenger, overſeer of the poor, and all ſurg⸗ 

other pariſh, ward, and leet offices, and from being put on then 

any jury or inqueſt. 6 W. c. 4. licen 

eee of. 3. By the 5 H. 8. c. 6. Surgeons ſhall be diſcharged of not 4 

— the conſtableſhip, watch, and all manner of office bearing or 1. 


any 
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like of a ſurgeon. And I hold their opinion (ſays lord 


ſurgeon or phyſician, that occaſioned this miſchance, that 


- Pr 14 H. e. Ly they are ſubject to che penalties! in the 
R 


Phyſictans. 
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any armour, and alſo of all W and juries within 
London. : 

And by the 18 G. 2. c. 15, All freemen of the ſu;- 

geons company in London, ſhall b-vexempted from the 
office of conſtable, ſcavenger, overſeer of the poor, and 
other pariſh, ward, and leet offices, and from ſerving ou 
Juries and inqueſts. /. 10. 
And Mr, Hawkins, ſpeaking of the former of theſe ſta- 
tutes, ſays, it ſeems that by the equity thereof, and the 
ancient cuſtom of the realm, all ſurgeons have been allow- 
2 the like privilege; that is, whether in London or elſe- 
where. 2 Haw. 64. 

4. e 40. The 8 of the com ,, - 
monalty and fellowſhip of the facul:y of phyſick in London, — 
and the commons and fellows of the ſome, ſhall be diſ- fices. 
charged of watch and ward there, and all not be choſen 
conſtable, or any other officer. /. 1. 

Vet it ſeems to have been holden, that the equity of this 
act, doth not extend to other phyſicians not mentioned in 


it; perhaps for this reaſon, becauſe phyſicians have no ſuch 


ſpecial cuſtom for their diſcharge, as ſurgeons are ſaid to 
have. 2 Haw. 64. 

And it ſeemeth - 6 a practiſing phyſician, ny choſen 
, in purſuance of a cuſtom in reſpect of his lands 
in a town, has no remedy for his diſcharge ; for that there 
are no precedents of this kind, and his calling is private ; 
yetif he be choſen conſtable of a town, which hath ſuth- 
cient perſons beſides to execute this office, and no ſpecial 


cuſtom concerning it, perhaps he may be relieved by the 


king's bench, 2 Haw. 63. 

5. All juſtices, mayors, ſheriffs, pailiffs, conſtables, eerching for 
and other officers in London, ſhall aſſiſt the prefident of the drugs. 
college of phyſicians, and perſons by them authorized, in 
ſearching for faulty r. wares. 1 Mar. fe,. 2. c. 9. 


J. 6. 4 


6. If a phyſician gives a perſon a potion without any py 
intent of doing him any bodily hurt, but with intent to a paileat, 
cure or prevent a diſeaſe, and contrary to the expeCtation 
of the phyſician it kills him, this is no homicide ; ; and the 


Hale) to be erroneous, that think if he be no licenſed 
then it is felony ; for phyſick and ſalves were before 


licenſed phyſicians and ſurgeons ; and toerefore if they be 
not licenſed according to the ſtatute of the 3 . 8. c. 17. 


3 ſtatutcs, 


yſician illi BY "I 
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Phylicians, 
ſtatutes; but God forbid that any miſchance of this kind 


ſhould make any perſon not licenſed guilty of murder or 
manſlaughter. Theſe. opinions therefore may ſerve to 


caution ignorant people not to be too buſy in this Kind in 


tampering with phyſick, but are no ſafe rule for a judge or 


jury to go by. 1 H. H. 429. 


Pick- pocket. Ste Larceny. | 
Pigeons. See Game. | 


”_- 0 * 3 


Pilloꝛv and tumbzel. 


Pilloy INES © 2 ILLORY (in Latin, colliflriguim, from the perſons 


brel, what. 


Who ſhall find 
them. 


Infamy of the 
xuniſhment, 


Caution in in- 
flictipg it. 


by the Saxons. 


neck being put between two boards) is a very an- 
cient puniſhment in this kingdom, and was uſed heretofore 
3 Inſt. 219. 

The word pill is common to all the Eurepean languages, 
and ſignifies to ſpoil, plunder, or (as we ſay) to pillage. 
And pillary (which we have immediately from the French 
pillieurie) hath been improperly applied to denote the mode 
of puniſhment, whereas it ſignifies the offence, as pilleur 
ſignifies the offender. Barringt. 30. | 

The tumbrel ſeemeth to have been anciently the ſame 
with the ducking /iool; an engine for the puniſhment of 
ſcolding women, by ducking them over head and ears in 
water, and eſpecially in muddy or ſtinking water, ac- 
cording to the etymology of lord Coke, who tells us, that 
the word tumbrel ſignifieth a dung cart. Lamb. 61. 3 Iuſt. 
219. 
= Every one that hath a Jeet or market, ought to have 

a pillory and tumbre] to punith offenders; and it ſeems 
that a leet may be forfeited for not taking care to have a 
pillory and tumbrel. 3 [n/f. 219. 2 Haw, 75. 

3. They that have been adjudged to the pillory or tum- 
brel, are ſo infamous, that they ſhall not be received to be 
jurors or witneſſes. 3 1ſt. 219. | 

4. And for that the judgment to the pillory or tumbrel 
doth make the delinquent infamous, the juſtices of the 
peace ſhould be well adviſed before they give judgment of 
any perſon to the pillory or tumbrel, unleſs they have good 
warrant for that judgment therein, Fine and impriſon— 

| | ment, 


; I | "yp 
Pilloꝛy and tumbzyel, 
ment, for offences fineable by them, is a fair and ſure way. 
Li. 219 

But by ſeveral ſtatutes the puniſhment of the pillory Inflited by ſe- 
is ſpecially ordained ; as in the caſe of deer ſtealers, fore - Val ſtatuics, 
ſtallers, uſers of falſe weights, and many others. 
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DLague, 


1. LL veſſels, perſons, and ds coming from any Quarentine en- 


place, from whence the king, with the advice oi joined, 
his privy council, {hall judge it probable that the infection 
may be brought, ſhall be ob iged to make their quarentine 


in ſuch places, for ſuch time, and in ſuch manner as ſhall 


be directed by him, or by his order made in council, and 
notihed by proclamation, or porn in the gazette. 26 
i | 

2.. And when the king ſhall make any orders concerning Orders for qua- 


quarentine, and notify the ſame by proclamation, or in the ng TY 


17 


gazette, the ſame ſhall be publickly read the next ſunday, 
and the firſt ſunday in every month afterwards (during the 
time ſuch orcers ſhall continue) immediately after prayers, 
in all places fet apart for divine worthip, within ſuch 
places as ſhall be ce in fuch proclamation or orders. 


id. , 30, 


3. And the juſtices of the counties adjoining, or one of watchmen to be 


them, ſha!l forthwith, when quarentine ſhall be appointed, appointed, 
cauſe watches to be kept by. day and night, in the moſt 
proper and convenient places, within the ſeveral adjacent 
pariſhes ; who ſhall not permit any perſon whatſoever to 


come on ſhore from, or go on board any ſhips under qua- 


rentine, except only ſuch as ſhall have the charge of ſee- 
ing the quarentine duly performed, or as ſhall be licenſed 
by ſuch perſon having charge of the quarentine, 9 An, 
C. 2. 

And if any ſuperintendant of the quarentine, or watch- 


man, ſhall neglect his duty, he ſhall be guilty of felony 


without benefit of clergy. 26 G. 2. c. 6. J. 17. 


4. And if the plague fhall mA on board any ſhip, zzagers of ie 


being to the northward of Cape Fineſterre, the maſter thal} to give notice, 
immediately proceed to the, harbour of [St. Helen's P:2), 
between the uninhabited iſlands of Sr. Helen's Ten, . 
North Mithell, or to ſuch other Place as his- ry by 
K 4 Jvice 
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Veffels to be 
examined. 


advice of his privy council ſhall appoint; 29 G. 2. c. 8. 
were he ſhall make known his caſe to ſome officer of the 
cuſtoms; who ſhall immediately a quaint ſome cuſtom- 
houſe officer of ſome near port of England; who ſhall 
with all poſſible ſpeed ſend intelligence thereof to a ſe- 
eretary of ſtate: and the ſhip ſhall remain there till his 
majeſty's pleaſure be known; nor ſhall any of the crew 
go on ſhore. 

But if he ſhall not be able to make the iſlands of Scilh, 
or ſhall be forced by weather or otherwiſe to go up either 
of the channels, he ſhall not enter any port, but remain 
in ſome open road, till he receives orders from his majeſty 
or his privy council ; ; and ſhall prevent any of the crew 
from going out of the ſhip, and avoid all intercourſe with 
other ſhips or perſons, And the ſaid maſter or any other 
perſon on board, who ſhall be diſobedient herein, ſhall be 
guilty of felony without benefit of clergy; and may be 
tried where the offence ſhall be committed, or where he 
ſhall he apprehended. 26 G. 2. c. 6. /. 2. 

And when any country or place js infected, or when 
any een ſnhall be made by the king concerning quarentine, 
as often as any veſſel ſhall attempt to enter into any port, 
the principal officer of the cuſtoms there, or ſuch perſon 
as ſhell be authorized to ſee quarentine performed, ſhall go 
off, or cauſe ſome other perſon to go off, to ſuch veſſel ; 
who ſhall at a convenient diſtance, demand of the com- 
mander, the name of the ſhip; the name of the comman- 
der; at what place the cargo was taken, on board ; what 
place the veſſel touched at in her voyage; whether ſuch 
places, or any, and which, were infected with the plague; 


how long ſhe hath been in her paſſage; how many perſons 
were on board when ſhe ſet ſail ; whether any, and what 


erſons, during the voyage, bave been or are infected; 
Lo many died in the voyage, and of what diſtemper 
what veſlels he, or any of his company with his privity, 
went on board, or had any of their company come on 


board his ſhip, and to what place they belonged ; and alto 
= the true contents of his lading, to the beſt of his know- 
ledge: And if it ſhall appear on ſuch examination, or 


otherwiſe, that any perſon on board is infected, or that 
ſach ſhip is obliged to perform quarentine ; the officers of 


any of his majeſtyꝰ s ſhips of war, or of any ſorts or garri- 


ſons, and all other his majeſty's officers whom it may con- 
.cern, and others whom they ſhall call to their aſſiſtance, 
| ſhall, on notice thereof, oblige ſuch ſhip to repair to the 


: Fong appointed for qua: entine, be it by firing of guns, or 


other 
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pointed to ſee quarentine duly performed, ſuch bill of health 


any other ſhip; the perſons appointed for ſeeing quarentine 


convicted by oath of. one witneſs, before one juſtice near, 


knowingly permit any perſon ta quit the ſhip, by going 
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other force: And if ſuch veſſel ſhall come from any place 
infected, or have any perſon on board infected, and the 
maſter ſhall conceal the ſame, he ſhall be guilty of felony 
without benefit of clergy ; and if he ſhali not make a true 
diſcovery in any other of the particulars, he ſhall forfeit 
200 l. half to the king, and half to him that ſhall ſue. 
26 (>. ts. £ 6. J. Jo 20 | 

And if any officer of the cuſtoms, or other officer, Officer negleQ- 
ſhall neglect his duty herein; he ſhall forfeit his office, and ins. 
1001. in like manner. 26 G. 3. c. 6. /. II. 

7. And the maſter, after his arrival at the place of qua- Maſter to deliper 
rentine, ſhall deliver on demand to the chief officer ap- his credenti- la. 


and manifeſt as he {hall have received from any Britiſh con- 
ſul, together with his log-book and journal ; on pain of 
5001. in like manner. 26 G. 2. c. 6. /. 4. 
8. And all perſons, liable to perform quarentine, ſhall Obedience in- 
be ſubject to ſuch orders as they ſhall receive from the of- Verced. 
ficers authorized to fee it performed; who ſhall have 
power to inforce obedience, and in caſe of neceſſity to call 
others to their aſſiſtance. 26 C. 2.c.0. fg. _ | 
9. And any officer of the cuſtoms, or others, directed Ships boats may 
to take care of the quarentine, may ſeize any boat belong- We feine. 
ing to ſuch veſſel, and detain the ſame till quarentine be 
performed. ꝙ An. c. 2. ; | 
10. And if the commander of the ſhip ſhall go himſelf, Penalty of quit- 
or permit any ſeaman or paſſenger to go on ſhore, or on s the up. 
board any other veſſel, during the quarentine, without li- 
cence of the perſon having charge of the quarentine ; the 
{hip and tackle ſhall be forfeited to the king. 9 An. c. 2. 
And if any perſon ſhall come on ſhore, or go aboard 


duly performed, may compel him to return and continue 
during the quarentine: And ſuch perſon ſo leaving ſuch 
ſhip, and being thereof (after expiration of the quarentine) 
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ſhall forfeit not exceeding 20 l. to be paid immediately to 
ſuch juſtice, who may reward the informer thereout not 
exceeding a third part, and pay the remainder (charges 
deducted) to the poor of the pariſh where the conviction 
ſhall be; and in default of payment, he may commit him 
to the houſe of correction, to be kept to hard labour not 
exceeding one month. 9g An. c. 2. | 


And by the 26 C. 2. c. 6. If the maſter ſhall quit, or 
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on ſhore, or on board any other veſſel, before the qua- 
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_ Perſons going 


aboard, 


In what caſe 


ſmall veſſels 
ſhall not be al- 
lowed to ſail. 


Lazarets to be 
appointed. 


Plague. 


rentine ſhall be performed, unleſs in ſuch caſes as ſhall be 


permitted by the orders concerning quarentine; or if. he 
mall not, in convenient time after notice, cauſe the veſſel 


and lading to be conveyed tc the place appointed for qua- 


rentine, he ſhall forfeit 5001. half to the king, and half to 
him that ſhall ſue: And if any perſon ſhajl ſo quit ſuch 
ſhip, all perſons by any kind of force may compel him to 


return; and he, ſhall for ſuch offence be impriſoned fix 
months, and forfeit 2001. half to the king, and half tv 
him that ſhall ſue. J. 5 | 

11. And if any perſon ſhall go on board, and return 
from any (ſhip, during the quarentine, without ſuch li- 
cence; he may be compelled by the perſons appointed as 
aforeſaid, to return and continue on board during ſuch 
quarentine; and the maſter of ſuch ſhip ſhall there keep 

and maintain him. 9 Mn. c. 2. 

12. When any part of Great Britain, Ireland, Guernſey, 
Jerſey, Alderney, Sark, or Man, France, Spain, Portugal, 
or the low countries ſhall be infected, the king by pro- 
clamation may prohibit all ſmall boats and veſſels under 
the burden of 20 tons, from failing cut of port, till fecu- 
rity be firſt given by the maſter, to the ſatisfaction of the 
principal officer of the cuſtoms, or chief magiſtrate of the 
port, by bond to the king with ſureties, in the penalty or 

300 l. that he ſhall not go to or touch at any place men- 
tioned in the proclamation; and that the maſter and every 
mariner and paſſenger ſhall, during the time aforeſaid, not 
go on board any other veſſel at ſea; and that he ſhall not 
permit any perſon to come on board ſuch boat or veſſel at 
ſea; and ſhall not receive any goods out of any other veſ- 
ſel; for which bond no fee ſhall be taken. And if ſuch 
boat or veſſel ſhall fail before ſuch ſecurity given, the 

| ſame, together with the tackle and furniture, ſhall be for- 
feited to the king; and the maſter and every mariner there- 
in, being thereof convicted, on his appearance or de- 
fault, on oath of one witneſs, by one juſtice where the 

. offender ſhall be found, ſhall forfeit 201. half the in- 
former, and half to the poor of the pariſh where the of- 
fender ſhall be found, by diſtreſs ; and for want of ſufficient 
diſtreſs to be committed to priſon for three months. 26 
E.-2-£--6./- 19. | 


13. Whenever the king, with the advice and conſent of 


- parliament, ſhall direct lazarets to be provided, for recet- 


ving,of perſons obliged to perform quarentine, or for airing 
of goods, it ſhail be lawful to erect the ſame, either in any 


. waſte grounds or commons, or where there are not ſuffi- 
: cient, 
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mitted by ſuch orders; the watchmen, or other perſons 
appointed, by force may compel him to return and per- 


Plague. 


cient, in the ſeveral grounds of any perſon whatſoever, not 
being a houſe, park, garden, orchard, yard, or planted 
walk, or avenue to.a houſe, paying for the ſame as ſhall 


be agreed on between the perſons intereſted, and any two - 


perſons appointed by the king under his ſign manual; and 
if they cannot agree, then the ſaid two perſons ſhall, 30 
days before the ſeſſions, give to the occupier a notice in wri- 
ting, deſcribing the quantity of ground, and purporting 
that the conſideration for the ſame will be ſettled by a jury 
at ſuch ſeſſions. And the juſtices-there, on proof of ſuch 
notice ſhall charge the jury which ſhall attend there (or 
ſome other jury to be then and there impanelled and re- 
turned by the ſheriff without fee) and caule to be ſworn, 
well and truly to aſſeſs the value of ſuch grounds, to whom 
the parties may have their lawful challenges; and the ver- 
dict of the ſaid jury, and the judgment of the juſtices 
thereupon ſhall be concluſive, and finally bind all parties; 
and thereupon the king ſhall hold ſuch grounds for ſuch 
term as he ſhall judge neceſſary, paying for the ſame ſuch 
rent 7 * conſideration as ſhall be ſo aſſeſſed. 266. 2. 
„ 

And the officers authorized to put in execution ſuch or- 
ders as aforeſaid, ſhall cauſe all perſons obliged to perform 
quarentine, and all goods comprized in ſuch orders, to re- 
pair or be conveyed to icme of the ſaid lazarets, or to 
ſuch other places as ſhall be provided according to ſuch 
orders. id. ſ. 7. „„ 

And if any perſon ſhall refuſe or negle& to repair, 
within convenient time after notice, to the lazaret or 
other place appointed, or ſhall eſcape or attempt to eſcape 
from thence, before quarentine performed; the watch. 
men, and other perſons appointed to ſee quarentine per- 
formed, by force may compel him to repair or return thi- 
ther: and every perſon ſo refuſing or neglecting to re- 
pair thither, and alſo every perſon actually eſcaping, ſhall 
be guilty of felony without benefit of clergy. id. f 8. 

14. And if any perſon not infected, nor liable to per- 


267 


Perſons entring 


form quarentine, ſhall enter any Jazaret, or other ſuch lazarets, not to 
place, and ſhall return or attempt to return, unleſs as per- ur? nen 


form quareniine ; and if he ſhall actually eſcape before he 
hath performed the ſame, he ſhall be guilty of felony with- 


out benefit of clergy. id. . 10. 
15. And the mayor, head officers, and juſtices of the am; 


peace of ever) city, borough, town corporate, and places relief of perſons 
| privileged, 


rentine per- 
tor med. 
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268 55 Plague. 
privileged, or any two of them, may aſſeſs every inhabi- 
tant, and all houſes of habitation, lands, tenements, and 
: hereditaments, for the reaſonable relief of perſons infected 
with the plague, or inhabiting in infected houfes, and levy 
the ſame by warrant; and if the party to whom the war- 
rant is directed ſhall net find any goods to levy the ſame : 
then upon return thereof, they ſnail by warrant cauſe the 


— — — — ——-:— ꝗ — 
1 _ * - 


perſon to be arreſted, and committed to gaol till he ſhall 


Pay, I Foc. 31. 2 3. 
And if the inhabitants of ſuch place ſhall find theinſelves 
unable to relieve all ſuch perſons, then on certificate there- 
of by the ſaid magiſtrates or two of them, to the juſtices 
nn of the county of er near the ſaid city or other place, or to 
two of them, they may tax the inhabitants of the county 
| within five miles of the place infected, at ſuch weekly 
__ ſums as they ſhall think reaſonable, to be levied by their 
14 | warrant by ſale of goods, and in default thereof, by im- 

priſonment as aforeſaid. id. 7. 

And if the infection ſhall be in a town where there 
are no juſtices, or in a village or hamlet ; then two ju- 
ſtices of the county may aſſeſs the inhabitants of the 
county, within five miles of the place infected, at ſuch 
weekly ſums as they ſhall think fit, for the reaſonable 
relief of places infected; to be levied by their warrant by 
ſale of goods, and in default thereof by impriſonment as 
aforeſaid. . 58. 

All which ſaid taxes ſhall be certified at the next quarter 
ſeihons, for ſuch town or county reſpectively; and there 
they may order the ſame to continue, or be enlarged or 

extended to any other part of the county, or otherwiſe 
determined. J 6. 

Officer making default in levying the ſame, ſhall forfeit 
30s, to be employed to the charitable uſes aforeſaid. /. 6. 
But it is not ſaid how this penalty ſhall be levied. 

Searchers for 16. And the juſtices, mayvrs, and other head officers, 
places infected. may appoint within their limits ſearchers, watchmen, ex- 
aminers, keepers, and buriers for the places infected; and 
give them a and fwear them for the performance 
r. 1 7. c. 31; fo , 
Secreting goods 17. If any GA all conceal from the officers of qua- 
under quaren- rentine, or CONVEY any letters or goods from any ſhip under 
8 quarentine, or from any lazaret; he ſhall be guilty of fe- 
lony without benefit of clergy. 26 G. 2. c. 6. , 18. 
18. If any officer or other perſon ſhall imbezil or da- 


Damaging goods. 


ble damages with full coſts.” 26 G. 2, f. 6. / 11. 
19. After 


mage any goods performing quarentine, he ſhall pay tre- 
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from N 


Plague. 2 bg | 


bi- | 19. After quarentine performed, and on proof thereof Diſcharge af er 
and by the oaths of the maſter and two other perſons of the meln 
ted ſhip, or by the oaths of two credible witneſſes before the 
levy cuſtomer, comptroller, or collector of that or the next 
Var- port, or their deputies, or a juſtice near, and that the weſ- 
me 4 fel and every ſuch perſon are free from infection; and after 
the producing a certificate thereof figned by the chief officer 
ſhall who ſuperintended the quarentine ; ſuch officer of the cuſ- 
toms, together with the ſaid juſtice, ſhall give a certifi- 
elves cat? thereof (gratis), and thereupon the veſſel and every 
\ere- ſuch perſon ſhall be liable to no farther reſtraint. 26 G. 
tices a. c. 6. 1 16. | | 
or to And all goods liable to quarentine ſhall be opened and 
unty aired, as by ſuch orders ſhall be directed; and after fuch 
ekly order hath been complied with, and a certificate thereof 
their given by the chief officer appointed to ſuperintend the qua- 
im- rentine and airing of ſuch goods, and proof made thereof 
by the oaths of two witneſſes, before the cuſtomer, comp- 
there troller, or collector of the next port, or any of their depu- 
o ju- ties, or any juſtice living near; on certificate and return 
f the of ſuch proof by ſuch cuſtomhouſe officer to the com- 
ſuch miſſioners of the cuſtoms, they or two of them by their 
able order ſhall diſcharge the ſame, ſ. 15, | 1! 
nt by And if any perſon ſhall take any fee for ſuch oath, order, of 
nt as or certificate; he {hall forfeit 1001. half to the king, and 1 
half to him that ſhall ſue. .. 16. 10 
uarter And if any ſuperintendant of the quarentine, or watch- I. 
there man, ſhall in ſuch caſe give a falſe certificate; he ſhall 1 
ed or be guilty of felony without benefit of clergy, /. 17. 1 
erwiſe Note; the abovementioned act of the 9 An. was re- 1 
pealed by the 7 G. f. 1. c. 3. but was revived by the 1 
forfeit 8 E. c. 8. which enacts, that neither the ſaid ſtatute of the FT 
ET 7G. nor any thing therein conta:ned, ſhall continue in 4 
force longer than Mar. 25. 1723. | 8 8 
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privileged, or any two of them, may aſſeſs every inhabi- 
tant, and all houſes of habitation, lands, tenements, and 
hereditaments, for the reaſonable relief of perſons infected 
with the plague, or inhabiting in infected houſes, and levy 
the ſame by warrant; and if the party to whom the war- 
rant is directed ſhall net find any goods to levy the ſame; 
then upon return thereof, they fol by warrant cauſe the 
perſon to be arreſted, and committed to gaol till he ſhall 
pay, 1 F. 3 27 3. | 
| And if the inhabitants of ſuch place ſhall find theinſelves 
unable to relieve all ſuch perſons, then on certificate there- 
of by the ſaid magiſtrates or two of them, to the juſtices 
of the county of er near the ſaid city or other place, or to 
two of them, they may tax the inhabitants of the county 
within five miles of the place infected, at ſuch weekly 
ſums as they ſhall think reaſonable, to be levied by their 
warrant by ſale of goods, and in default thereof, by im- 

priſonment as aforeſaid. id. ,. 4. 

And if the infection ſhall be in a town where there 
are no juſtices, or in a village or hamlet ; then two ju- 
ſtices of the county may aſſeſs the inhabitants of the 
county, within five miles of the place infected, at ſuch 
weekly ſums as they ſhall think fit, for the reaſonable 
relief of places infected; to be levied by their warrant by 
ſale of goods, and in default thereof by impriſonment as 
aforeſaid. /. 

All which ſaid taxes ſhall be certified at the next quarter 
ſeihons, for ſuch town or county reſpectively ; and there 
they may order the ſame to continue, or be enlarged or 
extended to any other part of the county, or otherwiſe 
determined. /. 6. 55 
Officer making default in levying the ſame, ſhall forfeit 
10s, to be employed to the charitable uſes aforeſaid. /. 6. 
But it is not ſaid how this penalty ſhall be levied. _ 

Searchers for 16. And the juſtices, mayors, and other head officers, 
places infected. may appoint within their limits ſearchers, watchmen, ex- 
aminers, keepers, and buriers for the places infected; and 
give them directions, and fwear them for the performance 
1 { . 5 
Secreting goods £7. it any perſon ſhall conceal from the officers of qua- 
under quaten - rentine, Or convey any letters or goods from any ſhip under 
2 85 quarentine, or from any lazaret; he ſhall be guilty of fe- 
lony without benefit of clergy. 26 G. 2. c. 6. /. 18. 
Damaging goods. 18. If any officer or other perſon ſhal] imbezil or da- 


mage any goods performing quarentine, he ſhall pay tre- 


ble damages with full coſts.” 26 C. 2, f. 6. / 11. 
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19. After quarentine performed, and on proof thereof 
by the oaths of the maſter and two other perſons of the 
ſhip, or by the oaths of two credible witneſſes before the 
cuſtomer, comptroller, or collector of that or the next 


port, or their deputies, or a juſtice near, and that the veſ- 


fel and every ſuch perſon are free from infection; and after 


producing a certificate thereof figned by the chief officer 
who ſuperintended the quarentine ; ſuch officer of the cuſ- 
toms, together with the ſaid juſtice, ſhall give a certifi- 
cat? thereof (gratis), and thereupon the veſſel and every 
ſuch perſon ſhall be liable to no farther reſtraint. 26 G. 
a. c. 6. / 13, 14. 

And all goods liable to quarentine ſhall be opened and 
aired, as by ſuch orders ſhall be directed; and after ſuch 
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Diſcharge af er 


quarentine per# 


formed, 


order hath been complied with, and a certificate thereof 


given by the chief officer appointed to ſuperintend the qua- 
rentine and airing of ſuch goods, and proof made thereof 
by the oaths of two witneſſes, before the cuſtomer, comp- 
troller, or collector of the next port, or any of their depu- 
ties, or any juſtice living near; on certificate and return 


of ſuch proof by ſuch_cuſtomhouſe officer to the com- 


miſſioners of the cuſtoms, they or two of them by their 
order ſhall diſcharge the ſame, /. 15. | | 
And if any perſon ſhall take any fee for ſuch oath, order, 
or certificate; he ſhall forfeit 1001, half to the king, and 
half to him that ſhall ſue. /. 16. | 
And if any ſuperintendant of the quarentine, or watch- 
man, ſhall in ſuch caſe give a falſe certificate ; he ſhall 
be guilty of felony without benefit of clergy, /. 17. 
Note; the abovementioned. act of the 9 An. was re- 
pealed by the 7 G. fl. 1. c. 3. but was revived by the 
8G. c. 8. which enacts, that neither the ſaid ſtatute of the 


7 G. nor any thing therein contained, ſhall continue in 


force longer than Mar. 25. 1723. - 


Players. 


»EN ERY perſon who ſhall for hire, gain, or re- 
ward, act, or cauſe to be acted, any play or other 
entertainment of the ſtage, or any part therein, if he ſhall 
have no legal ſettlement where he acts, without authority 
from the King or the lord chamberlain, ſhall be deemed 
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Players. 5 


a rogue and vagabond within the 12 An. (which act 


” is repealed ; but the fame is re- enacted by the 17 C. 2. 


. 8 1 
Or otherwiſe he ſhall forfeit 50 l. in which caſe he ſhall 
not alſo ſuffer as a vagrant. /. 2. | | 

2. And if any play, or part thereof, be aCted in any 
place where wine, ale, beer or other liquor ſhall be ſold, 
the ſame ſhall be deemed to be aCted for gain, hire, and 
reward. 1. 7. | EH 

3. And no perſon ſhall for hire, gain, or reward, ag 

or cauſe to be acted any new play, or any part therein, or 


any new part added to an old play, or any new prologue 


or epilogue, unleſs a true copy thereof be ſent to the lord 
chamberlain, 14 days before the acting, together with an 
account when and where it is intended to be acted, ſigned, 
by one of the managers. /. 3. ET 

And the lord chamberlain may prohibit the ſame as he 
thinks fit; and if any perſon ſhall act without ſuch copy 
being ſent, or againſt ſuch prohibition, he ſhall forfeit 
501. and the licence of the playhouſe ſhall be void. 


fe 4 | 


4 And no perſon ſhall be authorized to act, except | 


within the liberties of the city of Meſtminſter, and where 
the king ſhall reſide. ſ. 5. 

5. All the ſaid pecuniary penalties may be recovered in 
the courts at Heſiminſter; or before two juſtices, by the 
oath of one witneſs, or confeſſion, to be levied by diftreſs; 


and for want of ſufficient diſtreſs, the offender to be com- 
mitted to the houſe of correction, not exceeding fix months, 


to be kept to hard labour; or to the common gaol, not 
excceding ſix months, without bail or mainprize : Perſons 
aggrieved by order of the juitices may appeal to the next 
ſeffions : The faid penalties to be diſtributed, half to the 
informer, and half to the poor. /. 6. 


But by ſpecial acts of parliament playhouſes are permit- 
ted to be erected in particular places. | 


Plate. See Exciſe. 
Poiſon, See Momicide. 


ks 


Polpgamp. 


. 


act 
1 


hall 


any 
old, 
and 


act 
1, or 
>gue 
lord 
h an 
ned, 


s he 
copy 
Mr feit 
void, 


xcept 
vhere 


ed in 
7 the 
treſs; 


com- | 


nths, 
„ not 
erſons 

next 
0 the 


ermit- 


Polygamv. : 


IGAMY is, where a man has two wives ſucceſ- 

ſively, polygamy where he has ſeveral wives at the 
ſame time. 3 ſn/t. 88. Stam. 134. NE 5 

By the ſtatute of the 1 J. c. 11. F any perſon within his 
majeſly's dominions of England and Wales, being married, 
ſhall marry any perſon, the former husband or wife being alive; 
ſuch offence ſhall be felony (but within clergy). | 
Tf the firſt marriage was beyond ſea, and the latter in 
England, the party may be indicted here, becauſe the Jat- 
ter marriage makes the offence ; but if the firſt marriage 
was in England, and the latter beyond ſea, it ſeemeth 
that the offender cannot be indicted here, becauſe the 
offence was not within the kingdom. MKely, 79, 88. 

But this act ſhall not extend to any perſon, wheſe huſband 
or wife ſhall be continually remaining beyond the © ſeas, by the 
ſpace of ſeven years together. id. 15 

And this, altho' the party in England hath notice, that 
ſuch huſband or wife is living. 1 H. H. 693. oY 
Nor to any perſon whoſe huſband or wife ſhall abſent him or 
herſelf, the one from the other, by the ſpace of ſeven years to- 
gether, in any part of his majeſty's dominions, the one of them 
not knowing the other to be living within that time. id. 

Nor to any perſon who ſhall be, at the time of ſuch marriage 
divorced by ſentence in the eccleſiaſtical court, id. , 

And this divorce is to be underſtood not only 2 vinculo 
matrimonit, as for precontract, conſanguinity, or affinity, 
which diſſolveth the marriage, and therefore needeth not 
this proviſo; but alſo, and chiefly 2 menſa & thoro, as for 
adultery, which diſſolveth not the marriage, yet in reſpect 
of the generality of the words, a perſon divorced only à 
menſa & thor is privileged from being a felon in marrying 
again, although the ſecond marriage is void. 3 Inf. 89. 
1 H. H. 694. . RA 

Nor to any perſon whoſe former marriage hath been, by ſen- 
tence in the eccleſiaſtical court declared to be void, and of none 
R., 5 . 

Nor to any perſon, by reaſon of any former marriage made 
within age of conſent. id. That is, either the woman being 
under 12, or the man under 14. 3 1nft. 89. 5 

On a proſecution upon this ſtatute, the firſt and true 
wile is not to be allowed as a witneſs againſt the huſband ; 

| but 
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_ Polygamy. 
put it ſeems clear, that the ſecond wife may be admitted 


to prove the. ſecond marriage, for ſhe is not his wife fo 
much as de fatto. 1 H. H. 693. | 


Pond. See Game. 
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ONCE RN IN G the binding and ordering of pariſh 


and other apprentices, ſee title Appzentites. 
Concerning the filiation and maintenance of baſtard 
children, ſee title Eaſtards. | 4 
Concerning the ordering of ſervants, and other work- 
men and labourers, ſee title Servants. Ooh 
For theſe do fall in with this title, no further than as they 


| happen to become poor: Upon which account, their ſet- 


tlements are here treated of ; but nothing otherwiſe in 
particular concerning them. 


After having premiſed one general clauſe in the ſtatute of 
the 17 G. 2. c. 38. ,. 4. which ſeems to affect the whole law 
relating to this title, to wit, That F any perſon ſhall be ag- 
grieved by any thing done or omitted by the churchwardens and 
over ſeers, or by any of his majeſty's juſtices of the peace, be may, 
giving reaſonable notice to the churchwardens or overſeers, ap- 
peal to the next general or quarter ſeſſions, where the ſame ſhall 
be heard, and finally determined; but if reaſonable notice be 


not given, then they, ſhall adjourn the appeal to the next quarter 


ſeſſions ; and the court may award reaſonable cofts to either party, 
as they may do by the 8 & ꝙ W. in caſe of appeals concerning 
ſettlements ; (This being premiſed) I ſhall treat of this ex- 
tenſive title in the following order: That is to ſay, 


I. Concerning the appointment of overſeers, with 
their duty thereupon. | 
II. Of ſettlements. | 

III. Of removals. \ 


IV. Of the poor rate, and other helps towards 


their relief. | 
V. Of the relief and ordering of the poor. 
eee 79 57 
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Po92, (Overſcers.) 

VI. Of the overfeers account. | 

VII. Penalty of overſeers for the neglect of their 
duty. 5 

VIII. Indemnity of overſcers in the performance 
of their duty. | | 


1. Appointment of overſeers, with their duty 
| thereupon, | 


th Anciently, the maintenance of the poor was Chief= Appointment of 
ly an eccleſiaſtical concern. A fourth pact of the tithes #ver! ers M pa- 


in every pariſh was ſet apart for that purpoſe. The 


miniſter, under the biſhop, had the principal direc- 


tion in the diſpoſal thereof, aſſiſted by the churchwardens 
and other principal inhabitants. Hence naturally became 


eſtabliſhed the parochial ſettlement. Afterwards, when 


the tithes of many of the pariſhes became appropriated to 
the monaſteries, thoſe ſacictics had ſome ſhare likewiſe (by 
reaſon ot the ſaid tithes, and other donations for that pur- 
poſe) in the relief of the poor. And the reſt was made 
up by voluntary contributions. By the ſtatute of the 
27 H. 8. c. 25. The churchwardens, or two ether of every 
pariſh, were to make collection, for the poor, on ſundays. 
—— By the 5. 6 Ed. b. c. 2, The minifter and churchwar- 
dens were annually to appoint 1wo able perſons or more to be 
gatherers and collectors of alms for the poor. — By the 
5 El. c. 3. The pariſhioners were to chufe the ſaid col- 
By the 14 El. e. 5. 
The ju/{ices were to appoint callectors for the poor within 
every pariſh; and were alſo to appoint the ob kłſeer of the 
poor, whole office was nearly the ſame as it is at preſent, 
except only for collecting the money, which was done by 
the aforeſaid gatherers or collectors. By the 18 El. c. 3. 
The juſtices were to appoint collectors and governozs of 
the poor. By the 39 El. c. 3. The churchwardens of 
every pariſh, and four ſubſlantial houſholders there, being 
ſubſidy men, or for want of ſubſidy men, four other ſub- 
ſtantial houſholders, to be nominated yearly in Eaſter week 
by two juſtices (1 Q.) were to be called overſeers of the 
poor of the ſame pariſh. And ſo it continues with ſome 
ſmall variation, by the ſtatute of the 43 El. c. 2. as fol- 
loweth: | | 


The churchwardens of every pariſh, and four, three, or two 


fub/lantial houſh#ders there, as ſhall be thaught meat, having 
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Teſper? to the greatneſs af the pariſh, to be nominated yearly in 


;» Eaſter week, or within one month after. Eaſter, under the hand 


and ſeal of two or mere Juſtices of the peace in the fame county, 
whereof one to be of the quorum, dwelling in or near the pariſb 
or diviſion, fhall be called overſeers of the poor of the ſame pa» 


riß. 43 El. c. 2. ſ. 1. 


And by the 13 C14 C. 2. c. 121. hereas the inhabitant; 
ef Lancaſhire, Cheſhire, Derbyſhire, Yorkſhire; Nor- 
thumberland, the biſhoprick of Durbam, Cumberland, and 


| Weſtmorland, and many other counties in England and 

Wales, by reaſon of the largeneſs of the pariſhes, cannot rea; 

the benefit 4 the ſaid ut? of the 43 El. it is enacted, that all 
15 


and every the poor, needy, impotent, and lame perſons, with- 


x in every townſhip or village within the ſeveral counties afore- 
aid, ſhall be maintained, provided for, and ſet on work, 


within the ſeveral and reſpectiue townſhip and. vil age, where- 
in he ſhall inhabit, or wherein be was laſt lawfully ſettled ; 


w and there ſhall be yearly choſen and appointed two or more 


over ſeers, within every of the ſaid townſhips or villages reſpec- 
tively, ſ. 21. 1 | | 
And by the 17 C. 2. c. 35 In every toꝛunſbip or place 
Where there are no churchwar alone . 
in all reſpe&s, as churchwardens and overſeers may do in gther 
places, by virtue of this or any former att, ſ. 15. 

And if any overſeer Mall die, or remove, or become inſolvent, 
before the expiration of his office, two . juſtices (on, oath thereof 


made) may appoint another in his flead, ſ. 3. 


And if in any place there ſhall be ns ſuch nomination of over- 


ſcers as is before appointed, every juflice of the diviſion ſhall for- 


Feit 51. to the poor of ſuch place, to be levied by the churchwar- 


dens and overſcers, or one of them, by difireſs, by warrant 
from the ſeſſions. 43 El. c. 2. ſ. 10. | | 


The churchwardens]} Theſe (as is above obſerved) were 


overſeers of the poor long before this ſtatute of the 43 El 
And hereby they need no formal appointment to the of- 
fce of overſeer, but the ſtatute declares them to be ſuch, 
and requires others to be added to them by the nomination 
of the juſtices. | 


O every pariſh] In the caſe of the King again Seven and 
Arnold, T. 29 C 30 G. 2. two juſtices appointed Seven and 
Arnold, ſubſtantial hauſholders in the precinct of the Tower 
within, otherwiſe called the pariſh of St. Peter ad vincula, to 


be overſeers of the poor of the ſaid precinct. It was . object- 


ed, that this appointment is not warranted by the ſtatute, 
pebici requircs that the churchwardens of every pariſb, 
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__ every-townſhip and village reſpectively. 


6 ought to be purſued. 


| Pooꝛ. (Overſeers. ) 


and four, three, or two ſybtantiil houſholders there, 
. ſhall be appointed overſeers of the poor of the ſame pariſh. 
Mr. Juſtice Deniſon delivered the reſolution of the court 
(iar Ch. J. being! dead, but concurring with the other 
_ juſtices before his death): This is not a good appolnt- 


ment under the 43 El. c. 2. which. requires: them to be 


9 within a pariſh ; neither is it good within the 
| ſtatute of 13 & 14 C. 2. c. 12, which ſays, that there 
«ſhall be yearly appointed two or more overſeers within 
Precin& is a word 
of ambiguous. ſignification; it is not a boundary of any 
pariſh or, vill; zeit may be more than a pariſh, or may be 


: 1 If it was a pariſh or vill by reputation, it might have 


been good (Cro, Car. 92, 394); but the court cannot in- 
tend this precinct to be a vill, and the words of the ſtatute 
Neither will the words otherwiſe 
Called the pariſh of St. Peter ad vincula, aid the want of this 
in the appointment: for in all conſtructions of alias dif, 
the words that go before the alias di? muſt be preſumed 
to be true; as in an indictment, the addition of the party 
not coming till after the alias die? will vitiate the indict- 


ment, for what proceeds the alias dic? is the true and proper 
- appellation, If in this caſe the alias dict had come after 


the pariſh of St. Peter, it would have done. And the 5 


5 pointment was quaſhed. 


Pariſh] E. 8 G. King and the inhabitants of Ruffird. A 
mandamus was directed to the juſtices of the peace of the 
county of Nottingham, reciting that within the vill of Ruf 
Ford, in the foreſt of Sherwood, there are divers ſubſtan- 
tial freeholders, able to contribute to the maintenance of 
the poor, and that there are no churchwardens or over- 
ſeers to make a rate, and that there are poor' unprovided 


for; therefore it commands them to appoint overſeers. 


They return that the vill of R#fford is part of no pariſh, 

but time out of mind has been extraparochial, without 
church, chapel, or parochial rites, and that there never 
have been any overſeers of the poor; and for that cauſe 
they cannot appoint, And there having been only an ex- 


_ trajudicial opinion of the court, in the caſe of Delting and 


Stokeland, H. 11 Ann. that overfeers of the poor might 
be appointed in an extraparochial place; the court direc- 
ted an argument, that the point might be ſolemnly de- 
termined,” And after argument and "confideration of all 


the ſtatutes relating to the poor, the court were of opi- 
nion, that the e given by the $3 pd to be executed 
8 2 6 of {Ma 
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2956 P3902. (Overſeers,) 


in pariſhes, were by the 13 & 14 C. 2. extended to all | 


townſhips and villages, whether parochial or extraparo- & to 
chial : that although moſt of the foreſts in England are rem 
extraparochial, yet notwithſtanding they ought to main- ders 
tain their own poor; and conſequently overfeers might and 
be appointed : for which purpoſe in this cafe a peremptory fenci 
mandamus was awarded, Str. 512. N | Ir 
For the ſtatute directeth overſeers to be appointed 14 0 
within the ſeveral townſhips and villages within the are 
ſeveral counties (without ſaying, within the ſeveral pariſhes ding 
1 in the ſaid counties); ſo that if it is a townſhip or village, the 
8 and ſuch townſhip or village is within the county, it ſeem- poin 
5 eth not to be material whether it is within any par or Well 
1. e | to bt 
il; But a townſhip or village it muſt be. As in the caſe appo 
| of Denham and Dalbam, E. 8 G. 2. The queſtion was, this 
if whether Southwold park, being an extraparochial place, not 
1 conſiſting of two houſes, and, about 300 acres of land, ing t 
1 was ſuch a place as was liable to maintain its own poor, anſw 
1 By the court, It is now a ſettled point, that the juſtices it is 
ql may appoint overſeers in extraparochial places, but ſuch is to 
* place muſt come under the notion of a town or village. 1143 
11 It is difficult to define exactly what is a townſhip or vil- 55 
ll lage; this muſt be left to the judgment of the court, 14 
ll; | upon the circumſtances of the caſe ſtated. The notion 4 as 
1 of a village according to the ancient law, is a tithing RE 
'Þ : Fs | f De J 
1 conſiſting of ten families, and the conſtable properly is 5 
'F the head of the tithing. By the 43 Ez. there muſt in back 
1 every place be at leaſt two overſeers; and where there are than? 
1 only two houſes, the whole pariſh in ſuch caſe muſt be WY 
ll perpetual overſeers, and there is no perſon over whom "I, 
i they can have juriſdiction, nor any to chuſe them bu BF HE. 30 
5 themſelves. And it was adjudged, that two houſes are . of 12 
ll | not Within the rule, ſo as, to come within the notion of cu 
| | a townſhip: or village. And the like was ſaid to have W 
I been adjudged in the caſe of Belvoir, M. 2 G. 2. where By Ic 
i, there were two houſes, the duke of Rutland's and an ale- - of thi 
ll houſe, Str. 1004. Burrow's Settlement Caſes. 35. cad 
'F Saos in the caſe of Stoke Prior and Grafton, E. 10 G. 2. to bo 
|| The manor of Grafton, an extraparochial place, once 6 
conſiſting of a capital meſſuage and three keepers lodges pion, 
in the park, now diſp{rked and conſiſting of five dwel- POL c 
ling houſes and farms, occupied by five ſeveral tenants, Bae 
but never having had any overſeers of the poor or other in a v 
officer, till the overſeer now appointed for the purpoſe of what 


the preſent removal, was adjudged by the . . and }} 
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Pooꝛ. | ( Overſeers.) 
2 townfhip or village within the ſtatute, unto which a 
removal might be made. It was moved to quaſh the or- 


ders of the juſtices, and a rule was made to ſhew. cauſe ; 


and afterwards the rule was made abſolute, without de- 


fence. Burrow's Settl. Caf. 101. 


In the caſe of K. and the inhabitants of Melbeck, M. 
14 C. 2. A mandamus was granted, ſuggeſting that there 
are ſeveral houſholders and farmers inhabiting and reſi-: 


ding within the village of J/zlbeck, able to provide for 
the poor; and therefore commands the juſtices to ap- 


point overſeers of the poor. To this it is returned, that 
Welbeck is extraparochial, and is not, nor ever was reputed 
to be a village or townſhip, and therefore they cannot 
appoint any perſons to be overſeers. And upon argument 
this was held to be a good return. For though it doth 
not anſwer the ſuppoſal of the writ, as to there be- 
ing ſeveral ſubſtantial houſholders and farmers; yet it 
anſwers the point in the 13 & 14 C. 2. c. 12. by ſaying 


it is no townſhip or village, or reputed as ſuch: and it 


is to ſuch places only that we can ſend a writ. Str. 
1143. | , | b | 


Four, three, or 10] In the cafe of . and Harman, M. 


13 C. 2. An appointment of five. overſeers was thought 


to exceed the direction of the ſtatute ; but inaſmuch. as 


the 13 & 14 C. 2. impowers the juſtices to appoint two 


or more (indefinitely) in townſhips or villages, and it 
hath been the cuſtom in large pariſhes to appoint more 
than four, the court would not quaſh the appointment. 
Se. C. J. 2. 148. 5 

But in the caſe of the King againſt L:xdale and others, 
H. 30 G. 2. on a rule to ſhew cauſe why an appointment 
of five- overſeers for the pariſh of St. Chad in Shhretuſpury 
ſhould not be quaſhed, it being objected that this appoint- 
ment was not warranted by the ſtatute of the 43 Eliz.— 
By lord Mansfield chief juſtice: Upon reading the caſe 


of the King and Harman, I find it was preſſed in that 


caſe, that the uſage had been for more that four overſeers 
to be appointed; and Sir John Strange was inſtructed 
to argue it upon that head, on this maxim, that communis 
error facit jus. In the printed caſe of the King and Har- 
man, it is ſaid, the court refuſed to quaſh the order. 
But this is a miſtake. Being deſirous to know the uſage 
in a variety of pariſhes, we deſired the agents to inquire 
what had, been the uſage in the large pariſhes in London 
and Maſiminſter, and more particularly with reſpect to the 
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- Þ9o2. (Overſeers:) 


different pariſhes in Shrewſbury. The reſult is, in Shrew/- 
bury it appears there are four pariſhes, in which the num- 
ber of overſeers has never exceeded four; but the pariſh 
of St. Chad, in which the preſent diſpute ariſes, has five 
for one year only: In the pariſh of St. Andrew's, HclLorn, 
there are eight overſeers; but then there are three divi- 
fions there, and overſeers for each; and orders of re- 
moval are made from one diviſion to another: In St. 
Giles's, eight overſeers; but in 1756, only four were ap- 
pointed by the juſtices, and four more ſerve voluntarily as 
aſſiſtants: In other pariſhes, no more than four, This 
account that has been given us is very ſatisfactory, for it 
lays the uſage out of the caſe, and proies it to have been 
the contrary way. This brings me to conſider what are 
the authorities and judicial precedents in this caſe. And 
this ſeems to be quite a new and original caſe, on which 
there has never been any judicial opinion given. There 
never was any doubt till the caſe, of the King and Harman; 
and there the court gave no determination on the validity 


of the appointment, as appears by the rule © and the court 
The caſe of the 


c will further conſider of the order. 


59 


King and Beſland, H. 18 G. 2. was very different from 


this; there it was impoſſible to have more than one over- 


ſeer. But there was no judicial opinion in that caſe, ſo : 
that neither of theſe two caſes hath any determination ex- 


tending to the preſent caſe, This caſe therefore being an 
original one, it muſt be determined on the true conſtruc- 
tion of the ſtatute of the 43 Eliz. which may be called, 


The great conſtitution of the ſyſtem of law concerning, 


the poor. To incline the court to conſtrue this act with 
a latitude, two other clauſes haye been mentioned, that 


have been held merely directory: One is, with reſpect to 

the time of appointing; now the preciſe time is not of 
the eſſence of the thing, where third perſons, and inno- 
cent ones, are affected. As in the caſe of the town of 


Launceflon, 1 Roll's Abr. 513. An appointment after the 
time was held to be good, rather than defeat the intent 
of the charter, and leave the corporation deſtitute of 2 


. magiſtrate by another conſtruction. 


So in the caſe of the 


| King againſt Sparrow and others (Str. 1123.) where the 
overſeers were appointed more than a month after Eaſter ; 
and to have ſaid in that caſe, that there could not have 
been an appointment after the time, would be to ſay, 
that there is no remedy for the negle& of the juſtices to 
appoint within the time. The other clauſe is, to be no- 
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finite expreſſion. If a juſtice lives 20 miles off, if there 


is none nearer, he muſt be ſaid to be near. It is a word 
of relation. I do not ſee how this clauſe could be con- 
ſtrued otherwiſe. And tho? ſome part of the act ſhould 
be conſtrued to be directory, yet it cannot from thence 
be inferred that the whole is ſo. It is a rule of conſtrue- 


tion, that where perſons as juſtices, commiſſioners, or the- 


like, have a ſpecial authority by ſtatute, they have no 


power but under that ſtatute; and if the thing is done 


1 


otherwiſe, and not agreeable to the ſpecial authority, it 


is void. There'is no room for the diſtinction, that there 
mult be negative words to circumſcribe the power. It> - 
was ſaid at the bar, that if a mati fras a power originally, 


and an act of parliament gives him fomething leſs than he 
had before; there, without negative wörds, the act will 


not take away that which he had before. But it èan ne- 


ver be neceſſary for the act to ſay a man ſhall not do what 
he could not do, before. The meaning of the legiſlature 


was not to leave the juſtices an abſolute diſcretion, but 
to confine their diſcretion not to exceed four, nor to ap- 
point leſs than two. There is another rule of conſtruc 


tion: Where thefe are at different times different ſtatutes 
made concerning the fame matter, tho' ſome of them 
ſhould be expired, and not referred to by the ſubſequent 
ſtatutes ; yet being in pari materia they" {hall all be taken 
together and conſidered as one ſyſtem of that branch of 
poſitive law, and giving light-to one another. This has 
been ſo determined- of the diſabling: ſtatutes concerning, 
leaſes by eccleſiaſtical perſons, ſo the ſtatutes relating to 
bankrupts, ſome of which are temporary, are in pari ma- 
teria, and ſhall be taken together. Thus all the ſtatutes 
lice the reformation concerning the poor, I conſider as 
a new body of poſitive law, and they muſt be taken to- 
gether. . By the 39 Eliz, c. 3. four overſeers were to be 
appointed, and there was no latitude at all. If the que- 
ſtion had ſtood upon that ſtatute, the juſtices could not 
appbint a greater number. There is a late inſtance: By 
the Briti/h muſeum act, 26 G. 2. c. 22. the truſtees, or 
the major part of them, were to do certain acts. It was 
found impoſſible to get the major part of them together, 
and they were forced to apply for a new act, 27 G. 2. 
c. 16. giving power to the major part of the truſtees then 
preſent, not leſs than ſeven, to do thoſe acts. It is plain 
to me, that in making the 43 Eliz. the legiſlature had the 


39 Elix. under their contemplation. They refer to it; 


and the 43 Eliz. was not to commence till the Eafter 
84 following 
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following. The 39 Eliz. expired with the ſefion in Pe- 11 


cember : They therefore continued the 39 Elix. till the Faſ- in 
ter following. This clearly accounts for the expreſſion four, 27 
three, or two; rather than two, three, or four; (for there -be 
is a great difference between theſe two expreſſions ;) and 8 
points out to a demonſttation what the legiflature meant. 1 
Pariſhes were not ſo populous then; and four were thought ww; 
too many; and therefore the 43 Eliz. gives a latitude to — 
appoint fewer, and directs the juſtices to be governed by ſai 
the greatneſs or ſmallneſs of the pariſh. It has been con- it 
tended, that the 13 & 14 C. 2. is a legiſlative expoſition of 
of the 43 Elia. I do not fee that that ſtatute will vary the thi 
queſtion one way or. the other. That ſtatute is to make po! 
each townſhjp in the nature of a ſeparate pariſh ; and ſays, tio 
that two or more overſ{cers ſhall be choſen in each town- T} 

- ſhip. I liſtened for a caſe to ſhew that in theſe townſhips, ſtit 
they could appoint five. Upon enquiry, it does not ap- car 
pear that more than two have been appointed. The ſta- par 
tute of C. 2. refers you, as to the appointment, to the acc 
ſtatute of the 43 Elis. by expreſs words, and this refe- is | 
wence is the fame as repeating the ſtatute. It was ob- nio 
ſerved that there has been a great Jatitude in the conſtruc- ed. 
tion of C. 2. that is, that it hath been extended to coun- cou 
ties not therein named. But it wou'd have been abſurd ove 
to ſay, that that ſtatute reciting an inconvenience in ah, 
Wales, ſhould extend to ſome other place only. The gre: 
ſtatute made in the year 1740, for the pariſh of St, Mar- larg 
tin's in the Fields has great weight with me. This the 
proceeded from a conviction in thoſe that applied for the havi 
act, that tbey could not appoint more than four, It ſhews app! 
that the parliament thought it was a real doubt, and that mor 
they thought it neceſſary there ſhould be a boundary; fore 
- for they have not left it at large, but confined the pariſh does 
not to exceed nine overſeers. There are twa acts which ther 
paſſed after the cafe of the King and Harman and the act Wilt 
for St. Martin's pariſh, in the 17 G. 2. to remedy ſome Noti, 
' Inconveniences relating to the overſecrs, with regard to large 
rates and other matters; and yet they make no alteration had 1 
in the number of overſeers. In the pariſh of St. Clement's ther 
Danes, they have reſtrained themſelves to four ever ſince. to ap 
And the preciſe number is not immaterial, as was ſaid at the a 
the bar, either ta the parties themſelves, for it is a bur- the 

» thenſome office, and the more there are at the ſame time, office 
the quicker will the rotation be; or to the pariſhes for paroe 
whom they are truſtees, for a truſt is not the better diſ- 39 E 
Charged by a greater number than by a few, There may n th 
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to divide themſelves into ſeparate quorums; which is no 


immaterial conſideration to the perſons with whom they 
are to act. If five may be allowed, there will be no 
boundary, and then there will be great inconveniences. 
Upon th# whole, the words are preciſe ; and the uſage, 


which alone occaſioned my doubt, turns out the other 


way. This appointment is not warranted by the 4.3 Eliz. 


IN. juſtice Deniſon was of the ſame opinion. He 
ſaid if this had been a matter of doubt, it is ſtrange that 
it ſhould never have come before the court before the caſe 
of the King and Harman, in the 13 G. 2. In that caſe 
they did not quaſh the appointment, for the ſake of the 
poor of that particular pariſh. This is an original crea- 
tion of a juriſdiction for the maintenance of the poor. 
The number of overſeers is the eſſential part of the con- 
ſtitu'ion. Where a juriſdiction is created by ſtatute, you 
cannot vary from it. This office is partly miniſterial and 


partly judicial. The ſtatute of 13 F 14 C. 2. is tied up 


according to the rules of the 43 Eliz. and one of the rules 
is the reitraint. As it has reſted ſo long, I am of opi- 
nion an appointment of five overſeers cannot be warrant- 
ed.—By Mr. juſtice Foyer : I never had a doubt. The 
court has gone hitherto upon the prudential reaſon of not 
ove#turning the rates of ſo many pariſhes. In queen Eli- 
zabeth's time there were no large and populous pariſhes in 
great towns and cities, There were indeed pariſhes of 
large extent in the country; but they are provided for by 

the 13 F 14 C. 2. If any inconyenience ariſes from 
having too few officers in particular pariſhes, you muſk 
apply to parliament. It would produce confuſion to. have 
more officers. The 43 Eliz. is the firſt ſtatute now in 
force, but not the firſt which provided for the poor. It 
does little more than make the 29 Eliz. perpetual, And 
there were ſeveral ſtatutes before that —By Mr. juſtice 
Wilmot : The circumſtance that made me doubt was, the 
notion of an uſage to have more than four overſeers in 
large pariſhes. The words of the act are ſo ſtrong, that 


bad the uſage been otherwiſe, I ſhould have doubted whe- 
ther that could have controuled them; but the uſage 2 


to appoint but four, it furniſhes a ſtrong argument. An 

the act for St. Martin's is a ſtrong inſtance of the ſenſe or 
the legiſlature. The pärliament finding two parochial 
officers, to wit, the churchwardens, added others for the 


parochial adminiſtration, The 43 Elia. relaxes the 


55 Elzz. and gives a diſcretion within the number four, 
n the 18th clauſe, with reſpect to the iſland of Fowlneſs 


| in Eſex, a power js given to the juſtices, to appoint ſuch 


4 | a number 


me —B = 
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It ſeemeth that a woman (though a ſubſtantial houſhol- 
der) ought not to be appointed pyerſeer ; but the point 
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a number of overſcers as the exigencies of the place ſhall 
requirez which ſhews, that where the legiſlature meant 
an indtfifite number, they have expreſſed it. In general, 
it would be incbnvenient to have an indefinite number; 
it Would nt leſſen the burden; nor would the pariſh have 
a FYreater ſecurity, for each man is anſwerable only for 
the money he receives, Vd accountable for his own acts 
als F | ; | 


© SubRantial bon ſpollers there] M. 20 G. 2. Caſe of the 


overſeers of Weolly in Herefordſhire, There were two ſets 


of overſeers' appointed, and both quaſhed; one, becauſe 
the perſons appointed were deſcribed only as principal in- 
habitants, inſtead of purſuing the words of the ſtatute, 
which are, ſub/tantial houſbolders : and the other, becauſe 
it only called them ſubſtantial houſholdets, without ad- 
ding there, or'in the pariſh; and this too was not in the 
body of the appointment (as it ought to be) but only in 
the direction at the foot of it. Str. 1261. 

And abundance of other orders have by the court of 


king's bench been quaſhed from time to time, for not 


ſetting forth that the perſons appointed were ſubſtantial 
houſholders. 3 hos 

And it ſeems not to be ſufficient that the party appointed 
is an inhabitant for part of the year only, but he ought to 


be generally reſident there; and therefore the court of 
King's bench ſeemed to diſcountenance a pariſh in chuſing - 


ſummer, to be overſeer ; but the order being bad in other 
reſpects, no jud 


Gor, 


- 


a citizen of London, who only reſided with them in the 


ment was given upon this point. Carth. 


was not directly determined. The caſe was this? A man- 
damus was moved for to the juſtices to nominate'two ſub- 


ſtantial houſholders to be overſeers of the poor of the 


pariſh of Chard/tock in the county of Dorſet; and there 


was an affidavit, that at a meeting of the pariſh after 


| Eafter laſt, a man and a woman were elected overſeers, 
and at a meeting of the juſtices they approved of the man, 
and refuſed the woman, as being an unfit perſon to ſerve 
as overſeer ; and the old overſeers refuſing to nominate 


any other, the juſtices approved of the man only. By 


Powel J. A woman is not to be an overſeer of the poor, 
and there can be no cuſtom in a pariſh to put her in, 


beciuſe of her being an houſholder, And Pater Ch. J. : 


directed, 


Go 1 vWF. - 
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directed, that the pariſh ſhould apply to the juſtices to 


have another nominated, and if they refuſed, then to 
app'y to the court for a mandamus the next term. E. 
10 An. Vin. Tit. Poor, A. | 


* 


Whether a jHite of the* Peace, may be appointed over- 


ſeer, ſeemeth not to have been determined. By the tenor 
of the following report, it ſeemeth to be in a great mea- 

- ! - K.. |. . » - - £ *. 1 — N 
ſure diſcretionary in the juſtices appointing, and in the 


ſeſſions upon an appeal, to determine whether he is a fit 
54 * 4 E 4 * » E : 2 «Ss * 
perſon. or not, H. 30 G. 2. Rex v. James Gayer, eſquire. 


Tow N appointed Mr. Gayer to be overſeer of | 


the poor of the pariſh of Rackbear in the county of De- 


| voi, The ſeſſions, upori appeal, vacate the appoint- 


ment; ſetting forth, that it appearing to them that 
he was then an acting juſtice of the peace for the ſaid 
county, and alſo a lieutenant of marines in his majeſty's 


ſervice on half pay, and that there are other ſufficient 
ſubſtantial houſholders within the ſaid pariſh for the doing 


ſuch office, they therefore vacate and make void the ap- 
pointment of the ſaid James Gayer.—On a rule to ſhew 


cauſe, the counſel on both ſides went into a long argu- 


ment, whether the reaſons given were ſufficient ; parti- 
cularly, whether the offices of juſtice of the 'peace, and 
of overſeer of the poor were compatible, and whether the 
objection could be removed by appointing a deputy over- 


ſcer, if it could, then, whether a juſtice of the peace was 


liable to be appointed overſeer, in order to his executing 


the office by deputy. —By lord Mansfield Ch. J. The ge- 


neral queſtions concerning the incompatibility of offices, 
and the power of appointing deputies, are of a yery large 


rx 


compaſs indeed; but the preſent queſtion ſeems to me 


to turn in a very narrow ſpace, Fhe ſeſſions, upon an 


appeal, have a right to exerciſe upon the ſame latitude of 
diſcretion, in judging who are fit to be nominated over- 
ſeers, as the two juſtices had, They have given their 
opinion, that Mr. Gayer was not a proper perſon ta. be 


appointed overſeer, They are, not obliged to give any 


reaſon for their opinion; becauſe the legiſlature has in- 
truſted them, upon an appeal, with the power or autho- 
rity of appointing overſeers. If they had given no reaſon, 
their order had undoubtedly been good. We muſt have 
preſumed that they acted upon proper grounds. It is 


true, that where the whole reaſon is ſet out, and is clearly 


wrong ; we may, and ought to quaſh an order manifeſtly 
made by miſtake, upon an erroneous foundation, But 
then the bad reaſon given, muſt appear to have been their 

2 | only 
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only inducement. If there may have been other grounds, 
they ſhould be preſumed ſufficient ; and the order ought 
not to be ſet afide, becauſe ſome of their reaſons, unne- 
ceſſarily given, appear to be bad. There was no neceſſity 
for appointing Mr. Gayer. The ſeſſions ſtate, that there 
were other ſufficient ſubſtantial houſholders within the 
pariſh. They might think Mr. Gayer, under all the 
circumſtances, improper unneceſſarily to be appointed. 
His being an acting juſtice of the peace, and a lieutenant 


of marines, might be two circumſtances which weighed 


among others. But it doth not follow, neither is it ſaid, 
that they looked upon both or either of theſe reaſons, as 
an exemption from being appointed, or a diſability to 
ſerve the office of overſeer; and that they vacated the 
warrant of two juſtices as illegal upon that account. 
The execution of a diſcretionary power, where it is not 


neceſſary to give a reaſon, ought to be ſupported, unleſs 


the whole reafon is ſet out, and manifeſtly wrong. Here, 
the whole reaſon, upon which the ſeſſions acted, is not 
given. They ſay there were other perſons qualified, 
Suppoſing Mr. Gayer liable to ferve the office, they might 
think him not ſo proper as many others. And therefore 
we are not obliged to ſay, that the whole reaſon they 
went upon is bad; allowing (for argument) that thers 
aroſe na legal objection to the appointment of Mr. Gayer: 
Which, I think, there is no occaſion now to examine. — 
Mr. Juſtice Deniſon concurred, and ſaid, They were not 
obliged to give any reaſon at all; and if it be only an 
imperfect one, we ought not to quaſh their orders. We 
will intend every thing, in favour of the juſtices, in their 
-arders. Now here, the reaſon doth not appear to be 
a wrong reaſon :. It is enough, that they judged him an 
improper perſon to be overſeer. And by the court 
unanimouſly, the order of ſeſſions was confirmed, and 
the order of the two juſtices quaſned. Burrow, Man- 
Feld. 245. Ne | 
By the 2 G. 3. c. 20. No perſon ſerving for himſelf 
as a private man in the militia, ſhall during the time of ſuck 
ſervice be liable to ſerve as overſeer of the poor. [But 
the act provides no exemption for the officers.] 
By the 18 G. 2. c. 15. Freemen of the corporation of 


furgeons in London, are exempted from the office of over- 


ſeer of the poor. . 
To be nominated yearly in Eaſter week] E. 13 G. K. and 


Clerkenwell, The court ſeemed to think an 3 


particularly the 22 H. 8. c. 12. the juſtices were required 
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of overſeers on a ſunday, to be a good appointment; for 
it may be in Eafter week, and this is the firſt day of the 
week. Foley 4. | ae Fo SPI {2 
Or within one month after Eaſter] H. 13 G. 2. K. and 
Sparrow. Upon a rule to ſhew cauſe, why the appoint- 
ment of overſeers for the town of Ipſtich ſhould not be 


quaſhed, the objection was, that the juſtices, upon a 


mandamus directed to them, had appointed overſeers, but 
that it was not within the month after Za/ter, but after- 
wards, and that conſequently the appointment was void. 
But by Lee Ch. J. who delivered the opinion of the court; 


as the juſtices are puniſhable by the act for not doing their 


duty, it would be a very hard conſtruction to make the 
act itſelf void, for it would ſubject the pariſh to very 
great inconveniences, for a thing which is not in their 
power to prevent. To interpret an act of parliament, 
we muſt conſider the miſchief to be remedied, the remedy 


provided, and the true reaſon of that remedy. In this 
caſe, the defect is, the want of a proper officer to take 
care of the poor. The remedy is, that the juſtices ſhall 


appoint overſeers, and that within ſuch a time, Now 


the juſtices have neglected their duty, in not appointing 


overſeers within the proper time, and by the act have 
forfeited 51. but that doth not make ſuch appointment 
void. Were the expreſs direction of the act, that they 
ſhould appoint in that and no other time, it would be 
otherwiſe; but here the ſtatute is only directory, and a 
penalty inflicted on the juſtices for not following ſuch 
directions. Se. C. V. 2. 140. Str. 1123. FX 


Under the hand and ſeal of two or more juſtices] M. 13 
G. Chilmerton and Flagg. The ſe/ffons appointed overſeers : 
but the order was quaſhed by the court of king's bench, 
becauſe the ſeſſions have no original juriſdiction in that 
caſe by the ſtatute. Sz. C. V. I. 260. Foley 7. 

And the reaſon is, becauſe the ſtatute gives a power of 
appealing to the ſeſſions againſt the order of appointment; 
which power by this means would be taken away. 


fa: In or near the pariſh or diviſon] M. 13 G. 2. K. and Spar- 


row. An appointment of overſeers, not mentioning the 


Juſtices to be of the diviſion, was held to be good enough ; 
for that the words in this caſe are only directory. Se}. 


C. V. 2. 140. 


In ſome of the ancient ſtatutes, not now in force, as 


to 
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to divide n for the better execution ↄf the egu- 
lations concerning the poor. And thence came the clauſe 


in the ſubſequent ſtatutes, that the juſtices of the diviſion 


were to do ſuch and ſuch things. But as there is no law 


at preſent which requires them to &rvide for the aforeſaid 


purpoſes, there is properly no, diviſion in the ſenſe which 


the ſtatutes intended ; and conſequently it cannot be ne- 
ceſſary to ſet forth now, that Ns Juſtices are in or. near. oa 


diviſion, 


And many other counties, in =o and Wales} 7. 27 C. 
2. in the caſe of Skillington and Norton, it was held, that 


altho' other counties in general" are here mentioned in the 
recital; yet the ſtatute doth not extend to any other 
counties but thoſe expreſiy named, none others being ſpe- 


cified in the enacting part. 2 Lev. 142. 


But afterwards, in the caſe of Dolting and $tckeland, H. | 


11 An. It was held by the whole court, that by reaſon of 
the words [and many. other counties in England and Wales] 
the act is. general, and extends toother counties than thoſe 
named in the act, otherwiſe it would not extend to one 
county in Wales. Foley 98. 

And i * the caſe. of Clifton and Churcham, H. 12: G. a 


It was adjudged. that the act extendeth ts all. counties, 


being equally beneficial to all ; and that the counties there 


_ Tpecified are mentioned only as. inſtances. And Lee Ch. J. 
ſaid that ſo it was determined, upon great debate and 


conſideration, in the aforeſaid caſe of Dolting and Stoke. 
land; which caſe hath been ever ſince adhered to. Is. 


314. 
Within the ſeveral and reſpeftive townſhip and village] But 


br is ſaid, that this ſhal] refer only to the diviſions of 


pariſhes then made in purſuance of the ſaid ſtatute of 


the 13 & 14 C. 2. and not to give power to divide in all 
times to come: As in the caſe of the King and the Tuſftices 


of Middleſex, ſome few years ago; a mandamus was 


moved for to the juſtices, to appoint ſeparate overſeers 


for the different diviſions in one of the pariſhes there, in 
which the overſeers had before acted jointly, And it was 
determined by the court, that this CON not now be 
done. ' S 


If in any place there ſhall be no ſuch nomination as is before 
appointed] That is, in Eaſter week, or within one month. 
after Eaſter, For the clauſe doth not ſuppoſe, that no over- 
leer at all are appointed win ſuch place, but only not 
| within 
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upon 
the t 
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Foren- 
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Mithin ſuch, time. z. far. thę penalty ig. died 48 sd 
by che churchwardens and over ſeers, ox ong gf. them. 


Ever juſdice . avion ſhall forfeit 5 l. This proceeds 
upon the ſuppoſition of the.juſtices being obliged to die ide; 
for in that caſe the appointment, was to be by the juſtices 
in or near the diviſion, and not otheryviſe: Bat now the 


. 


© juſtices at large are all equally.concerned ; and therefore it 
ſeemeth, that this penalty cannot now, be. levied on any 
particular juſtice. But if in any place no oyerſeer ſhall 

be appointed, a mandamys will go to the juſtices at large, 
to compel them to appoint. *_ | {BEL NE 

- I And that the juſtices may know what perſons are Warrafit for re- 
ft to be appointed overſeers, it is, uſual and reguiſite for ning liftd of 
.- loweth ; viz. C F 


| 4 To John Bracken, .gentleman, high con- 
2 urge. ſtable of Kendal ard, within the ſaid 
| 2 T | 


E two of his majeſty;s juftices of the peace for the ſaid 

county, one whereof” 1s of the quorum, do hereby re- 

dure you forthwith upon your. receipt hereof, to. iſſue your war- 

rants te all the petty conflables within your ſaid ward, in the 

form or i the effet?, according as upon this our warrant is in- 
Auſed: Given ander our hands and ſeals the——day of —= 


P >? 
* 


The form of the ſaid high conſtable's warrant to the 
1 | petty conſtables, as Bs 


* Kendal ward: $ Te dme wong of — 

; B Y virtue of @ precept from two of his majeſly's juſtices of 
= the peace in and for the ſaid county (one wheredf is of the 
| quorum) to me directed, you are hereby required immediately 

upon ſight hereof, to give notice toll and every the overſeers of 
the poor within your eon/lablewick, that they make out a liſt in 
writing of a competent number of ſubſtantial houſholders within 
their reſpective diftrifts, and deliver in the ſame to the ſaid 
Juflices and others his ſaid majeſty's juſtices of the peace for 
the aid count y, at in — in the ſaid county, on 
— . day of —— —at the hour of: in the 
Jorenoon of the ſame day; to the end that out of the ſaid lift 
the ſaid juſtices may appoint other gverſeers of the poor for the 


Aer 
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 Grven under my hand the—— 


Form of an ap- 
pointment ot 
ericers. 


Appeal againit 
the order of ap- 
pointment. 
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year then next enſuing. And be you then there, to certify what 


you ſhall have done in the premiſſes. Herein fail you not. 
day 0 in the year of 


our lord 5 
John Bracken, high conflable, 


3. And the form of an appointment of overſeers, clear 
of the objections abovementioned, may be thus : 


Weſtmorland. XX E two of his majęſty's juſlices of the 


peace in and for the ſaid county, one 


wheresf is of the quorum, do hereby nominate and appoint 
A. O. and B. O. being ſubſtantial houfholders of the parij 
Lor, townſhip ] of: in the ſaid county,” to be overſeers of 


the poor of the ſaid pariſh [or, townſhip] according to the 


direction of the ſtatute in that caſe made and provided. Given 
under our hands and ſeals (within a month after Zafter.) 


But by a remedial clauſe, in the act of the 17 G. 2. c. 38. 
it is enacted, that the di/treſs for the poor rate ſhall not be 
deemed unlawful, for any defect ar want of form, in the warrant 
for the appointment of over ſeers. 1. 8. | | 

4. If any perſon ſhall find himſelf aggrieved, by any att 
done by the ſaid juſitces ; he may appeal to the general quarter 
ſeſſions, wheſe order therein ſhall bind all parties. 43 El. c. 2. 
ſ. 6. | 


To the general quarter ſeſſions] This clauſe leaves the ap- 


peal at large, and doth not reſtrain it to the next ſeſſions: 


But the abovementioned act of the 17 G. 2. directs the 
appeal to be to the next ſeſſions, but yet not in negative 
words, ſo as to ſay, that it ſhall be at the next ſeſſions, 
and not otherwiſe. So that both may ſeem to ſtand well 
together ; and then the ſenſe of the ſtatute of the 17 G. 2. 
will be this, That the appeal againſt any thing done or 
omitted by the overſeers or juſtices, in caſes wherein no 
appeal is given by former ſtatutes, muſt he to the next 
ſeſſions only, becauſe the clauſe which gives the appeal, 


limits it to ſuch next ſeſſions ; but in caſes wherein an ap- 


peal is given by former ſtatutes, ſuch appeal may be to the 
next ſeflions according to this clauſe, or may be according 
to the directions of ſuch former ſtatutes. And in truth 


many acts of the churchwardens and overſeers may be ſo 


contrived, that they cannot be known before the next 
Eflions, and it would give them a great opportunity of 


fraud, 


by Way 
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fraud, if they might be ſafe by concealing ſuch practices, 
until the time of appealing to the next ſeſſions ſhould be 


expired. But then, in the caſe before us, there is no 
power to award coſts, unleſs the appeal be to the next ſeſ- 
ſions by the 17 G. 2. 
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5. M. 14 G. 2. K. and Jones. A perfon was indicted, Overſeer refuſing 
for not taking upon him the office of overſeer ; and by the *2 take the ol 


court it was held to be an offence indictable; for that al- 
though the ſtatute appoints a penalty, Foy that penalty is 
not for refuſing to take the office, but 

in that office; and where a ſtatute commands a thing, 
and appoints no penalty for diſobedience, ſuch offence is 
indictable as a contempt of the law. Se. C. V. g. 187. 


Str. 1146. | 


or neglect of duty 


fice, 


6. The overſeers thus appointed, and taking upon them overfcers genera 
the office, ſhall within 14. days receive the books of aſſeſſments duty. 


and of accounts, from their predeceſſors, and what money and 
materials ſhall be in their hands, and reimburſe them their ar- 


, 8, 11, 13. 


And they ſhall take order from time to time, with the conſent 
of two ſuch juſtices as aforeſaid, for ſetting to work the children 
of all ſuch whoſe parents ſhall not by the ſaid churchwardens 
and overſeers, or the greater part ef them, be thought able to 
keep and maintain them ; and alſo for ſetting to work all ſuch 
perſons, married or unmarried, having no means to maintain 
them, and uſing no ordinary and daily trade. Which ſaid 
churchwardens and overſeers, or ſuch of them as ſhall not be let 
by ficknsſs or other juſt excuſe, to be allowed by two ſuch juſtices, 
Hall meet at leaſt once a month, in the church, on ſanday in 
the afternoon, after divine ſervice, there to conſider of ſome 
good courſe to be taken, and order to be ſet down in the premiſes : 
Upon pain that every one of them abſenting themſelves without 
lawful cauſe, from ſuch monthly meeting, or being negligent 
in their office, ſhall forfeit for every default 208. to the poor; 
t be levied by ſome or one of the churchwarttens and overſeers, 
by warrant from two ſuch juſtices, by diſtreſs ; or in deſett 
thereof, any two ſuch juſtices may commit the offender to the 
common gael, there to remain without bail or mainprize, till 
the ſaid forfeiture ſhall be paid. Provided, that if any perſon 
ſhall be aggrieved by any act done by the ſaid churchwardens 
and other perſons, he may appeal to the general quarter ſe ſions 


whoſe erder therein ſhall bind all parties, 43 El. c. 2. .. 1, 


2, 6, II, 


In the church] But the penalty for not meeting in the 
church ſhall not be inflicted on the overſeers of extraparo- 


You, III. : T chial 


* * 1 
Ex 


. - - Boo. [QOyerigers:).. * 
| chial places; becauſe they have no church to meet in. 
8 Mod. E. 7 G. | | | 35 
II. Of ſettlements. 
By a ſtatute made in the 12 R. 2. (c. 7.) The poor 
were to repair, in order to be maintained, to the places 
where they were born. — By the 11 H. 7. c. 2. they were 
to repair to the place where they Ja dwelled, or were be/? 
known, or were born. — By the 19 H. 7. c. 12. to wheie 
they were born, or made laſt their abode by the ſpace of three 
years. By the 1 Ed. 6. c. 3. this was explained to be, | 
where they had been moſt converſant by the ſpace of three 7 
years. By the 1 J. c. 7. they were to be ſent to the is U 
lace of their dwelling, if they had any ; if not, to the def 
place where they laſt dwelt by the ſpace of one year; if one 
that could not be known, then to the place of their birth, days 
o that there were two kinds of ſettlement all along; unde 
by birth; and by inhabitancy, firſt for any indeterminate the 
time, next for three years, then for one year. And this e. 1 
laſt continued to the time of the ſtatute of the 13 & 14 
C. 2. c. 12. which reduced the reſidence from the term of Fl Po 
one year, to the ſpace of forty days. Which ſtatute of Foo 
the 13 C 14 C. 2. will often occur in the following 3 
ſections, being the foundation of all the ſettlements as 3 
they ſtand at this day; upon which act there have been 1 0% 
more caſes adjudged, than upon any other act in the l 
ſtatute book. | 33 other 
But that I may treat diſtinctly, and as clearly as may be, withir 
concerning this ſubject of ſettlements, (after having firſt ; Anc 
premiſed one general rule which controlls almoſt all the I ared 
- Caſes of ſettlements, viz. That no ſettlement can be legal, 0 Har 
which is brought about by practice or compulſion ; Read. Tit. Th e ſe 
Poor) I ſhall proceed in the following method: EL 
: | | quaſhe, 
8 : to be 
i. Of perſons having no ſetilement, | flatute 
ii. Of certificates. . , nd 
ii, Of ſettlement by birth, viz. of baſtards, and ho age 
others. cept . 
iv. Of the ſettlement of children with their parents. caſe the) 
v. Of ſettlement by apprenticeſhip. 8 viſe, if 
vi. Of ſettlement by ſervice, | ” ' bo b 
vii. Of ſettlement by marriage. | come ch; 
4 vi, of er co 


\ 
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wiii. Of ſettlement by continuing Forty days after | 
notice. | | | iy 
ix. Of ſettlement by paying pariſh rates. I 1 | I 
© *. Of ſettlement by ſerving a pariſh office. - | b 
ces xi. Of ſettlement by renting ten pounds a year. | 1 
= 5 ' | 1 
- aii. Of ſettlement by a perſon's own eſtate. 1 
jeie SN , . | ö Fl! 
bree i. Of perſons baving ns ſettlement. 1 
8 | ; | | 3 ni 
ode I hertas the number of poor within England and Wales 1 
the is very great and burthenſome; and whereas, by reaſon of . 
the defecti in the law, poor people are not reſtrained from going from 
; if © one pariſh to another, it is enacted, that within fort 
eek days after any ſuch perſons ſhall come to ſettle in any 8 
ong; under 101. @ year, two juſtices (1 Q.) may remove them 10 
inate the place where they were laſt legally ſettled. 13 & 14 C. 2. * 
this e. 127 1. | 5 | 
& 14 Poor within England | 
| gland and Wales] By theſe word s 
rm of ſtriction, and the word | ſuch] phi which 0 ng 
3 | 7 „which ſeems to 
; have reference to thoſe kinds of poor only, and by the 
ihe direction of removing them to the place where they were lafl 
n 4 5 legally ſettled, which can only mean where they were faſt 
e = legally ſettled within the then kingdom; it may ſeem, that 
in the other poor, not belonging to England or Wales are not 
1 within the regulations of this ſtatute. ons 
? y ef And in Conrad's caſe, T. 6 W. it was adjudged and de- 
f 5 clared as follows: A woman and her two children landed 
' A at Harwich from Holland, and removing to another place 
K 5 were ſent back by order of two juſtices: But by the court. 
II. The landing makes no ſettlement; and the order was s 
quaſhed. And Eyre . (Holt Ch. J. being abſent) ſeemed 
OY arg * this is a caſe omitted out of the 
8 N if there is A defect in the law with reſpect to the 
* ag F ubjects of a foreign realm, the caſe of a Scotchman or 
5 Iriſhman in England ſeemeth to be not much different, ex- 
cept only when they ſhall become vagrants, for in ſuch 
caſe they may be ſent into Scotland or Ireland: But other- 


rents. 

| wiſe, if they be able to maintain themſelves, and commit 

no at of vagrancy, it doth not appear that they can be 

removed by order of two juſtices, as perſons likely to be- 

| | ts chargeable, By which means they ſeem to be in a 
bette ition in E | ? 

1. Of r condition woke ate _ the Engli/h ſubjects Pee 

- 3 
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that, not being removeable, until they be forced to aſk 
relief, and ſo thereby become vagrants, as wandring abroad 
and begging; they may continue undiſturbed, without the 
intanglements of. a certificate, and conſequently are in a 
better capacity of gaining ſettlements, if not for themſelves, 
yet for their children born here, and for their ſervants and 
apprentices. | 


Within forty days] The ſtatute of the 1 F. 2. requires 
that ſuch 40 days continuance ſhall not make a ſettlement, 
but from the time-of delivering notice in writing ; and by 
the 3 W. it muſt be fi6m the time of the publication of 
ſuch notice in the church: But it hath always been under- 
1. ſtood; that a perſon not removeable need not to give ſuch 
I | notice; and that a perſon continuing 40 days unremoveable, 
1 1 and a perfon not removed for 40 days after ſuch. notice 
6 given and publiſhed, ſhall equally gain a ſettlement, 
þ Now the following, caſe happened, E. 2 G. between the 
pariſhes of St. Giles and St. Margaret: An Englifhwoman 
was. married to a foreigner, who had no ſettlement in 
England; the huſband continued for the ſpace of 40 days 
in a pariſh unremoveable, for that there was no place to 
which he could be removed ; and it was urged; that the 
wife continuing with him, as part of his family, for 40 
days 'unremoyeable, ſhe did thereby gain a ſettlement : 
But by Holt Ch. J. Where a perſon ſtays 40 days in a 
— place, whence he hath a right not to be removed, that 
BL gains a ſettlement; otherwiſe, where he only ſtays in 2 
Wt Place, becauſe they do not know Where to retnove him. 
41 And in this caſe, he ſaid, that he did not know that a 
4 foreigner had a right to be maintained in any place to 
. which he came, but that they might let him ſtarve. 54. 


Wk T0 75 
i 115 1 ; b 8 4 p ; 4 ; 
1 But there is another thing to be conſidered, It appears, 
11 in that caſe, that there was A terminus a quo, but not a 
Ih | ' terminus ad quem; or in other words, that the man's 
of B | Mtuation in the pariſh was not ſuch as the law calls unre- 
# ? moveable, as if he had rented a tenement of 101. a year; 
i$ but that in fact he was removeable, if they had known 


whither to have ſent him. But put the caſe, that he had 
rented a tenement of 10 l. a year; or, which is the fame 
thing, that a Ccotchman or Iriſhman had rented a tenement 
of 161. a year: The queſtion is, Whether by continuing 
thereupon 40 days unremoveable, he would thereby have 
gained a ſettlement in purſuance of this ſtatute? If it is 
anſwered in the affirmative, then this will follow; that *a 

. | c 
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he comes to reſide upon a tenement under 101. a year, and 
gives notice in writing, and cauſes the ſame to be publiſh- 
ed as the law requires, and continues 40 days after ſuch 
publication wnremoved, he muſt by the ſame ſtatute gain a 
ſettlement. And if fo, a Scotchmay or Iriſhman may ſettle 
himſelf and his family in 40 days time, in any pariſh 


 whagfoever, where he can procure any little cottage to live 


in, by giving and cauſing to be publiſhed ſuch notice as 
aforeſaid. On the other hand, if we have recourſe to the 
obſervation above mentioned, and ſay, that this ſtatute 
extends only to the poor of England and Wales, then this 
will follow; that a Scotchman or 1riſhman can gain no ſettle- 
ment in England by virtue of this ſtatute, and if not by 
this, then not by any other of the ſubſequent ſtatutes con- 
cerning fettlements, for that they are all relative there- 
unto, and depending thereupon ; that is to ſay, in theſe 
circumſtances a Scotchman or /riſhman can gain no ſettlement 
in England, neither by renting 101. a year, nor by con- 
tinuing 40 days after notice, nor by apprenticeſhip, nor by 


ſervice, nor by paying pariſh rates, nor by ſerving a pariſh 


office. The practice ſeems to be univerſally allowed in 
favour of the former opinion. | 


i. Of certificates, 


Before we come to treat eſpecially of ſettlements, it will 
de neceſſary to ſpeak ſomewhat of certificates, as affecting 
ſettlements ſeveral ways, 

By the 13 & 14 C. 2. c. 12. Power is given upon com- 
plaint of the churchwardens or overſeers, within 40 days 
after a perſon is come to ſettle on any tenement under 101, 
a year, unto two juſtices (1 Q.) to remove ſuch perſon to 
the place where he was laſt legally ſettled, wnleſs he give 
ſufficient ſecurity for diſcharge of the periſh, to be allowed by the 
faid juſtices. ſ. 1, | | 

And by the8B& 9 V. c. Zo. it is enacted as follows: 


Foraſmuch as many poor perſons chargeable to the place 


where they live, merely for want of work, would elſewhere 
maintain themſelves, but not being able to give ſuch ſecurity 
as may be expected, on their coming to ſettle in any other 


place, it is therefore enacted, That if any perſon who ſhall 
come into any pariſh or place there to reſide, Mall at the ſume 


time procure, bring, and deliver to the churchwardens or 


over ſeers of the pariſh or place where he ſhall come to inhabit, 


or to any of them, a certificate, under the hands and ſeals of 
the churchwardens and gverſeers of any other pariſh tore 
>. 2 . ip 
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fhip er place, or the major part of them, or of the overſeers 
where there are no churchwardens , io be atteſied by to or 
more credible witneſſes ; , thereby owning and acknowledging 
the perſon mentioned in the ſaid terlificate, to be an inhabitant 
legally ſettled in that pariſh, townſhip, or place: Every ſuch 
certificate, having been allowed of and ſubſcribed by two juſtices 
of the place fram whence the certificate ſhall come, ſhall oblige 
the ſaid pariſh or place, is receive and provide for the perſon 
mentioned in the ſaid certificate, together with his family, as 
inhabitants of that pariſh, whenever they ſhall happen to be- 
come chargeable io, or be forced to af relief of the pariſh, 
townſhip, or place, to which ſuch certificate was given And 
then and not before, it ſpall be lawful for ſuch perſon, and his 
children, tho born in that pariſb, not having otherwiſe acquired, 
a legal ſettlement there, to be removed, canveyed, and ſeilled in 
the pariſh or Places from whence ſuch certificate Was or gught. 
ſ. 1. 
| Bytheg& 10 V. c. 11. No perſon who ſhall come into any 
pariſh by ſuch certificate, ſhall be adjudged by any act whatſoever 
to haue procured a legal ſettlement in ſuch pariſh, unleſs he ſhall 
really and bona fide take a leaſe of a tenement of the yearly value 
of 101. or ſhall execute ſome annual Mee ce in ſuch pariſh,” being 
legally placed in ſuch office. 

By the 12 An. fl. 1. c. 18. /. 2. If any perſon hall be an 


apprentice bound by indenture, or be a hired ſervant, to any 


perſon who came into or ſhall refide in any pariſo, townſhip, or 


lace, by means or licence of ſuch certificate, and nat afterwards 
having gained a legal ſettlement there; ſuch apprentice or ſervant 
ſhall not be adjudged thereby ta have any ſettlement in ſuch pariſh, 
townſhip, or place; but Hall have their ſettlements in fuch 
place as if they had aot been apprentices or ſervants as afore- 
ad. 

f And by the 3G. 2. c. 29. The witneſſes who atteſt the ex- 
ecution of the certificate by the churchwardens and over ſeers, 
or one of the faid witneſſes, ſhall make oath before the Juſtices 
0 are to allow the ſame, that fſucb witneſs or witneſſes, did 

ee the churchwardens and overſeers of the poor, whoſe names 


and ſeals are thereunto ſubſcribed and ſet, ſeverally ſian and 


. ſeal the ſaid certificate ; and that the names of fuch witneſſes, 
h atteſting the ſaid certificate, are of their own proper hand wri- 
ting: Fhich ſaid juſtices ſhall alſo certify, that ſuch oath was 
made before them. And every ſuch certificate ſo allowed, and. 
cath of the execution thereof ſo certified by the ſaid juſtices, hall 
be taken, deemed, and allowed, in all courts Whatfoever, as duly 
and fully Sreved, and ſhall be taken and recer ved as evidence, 

| N 8 other ro. thereof. 1. 3. 
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The bien of which certificate may be this: 


Ta the churchwardens and aver ſcers of tbe poor F the pariſh of. 
. Penrith in the county of Cumberland. 


E the churchwardens and overſeers of the poor of the 

| pariſh.of Orton in the county of Weſtmorland, do 
hereby certify, own and acknowledge, that A. L. yeoman, is an 
inhabitant legally ſettled in cur pariſh of Orton aforeſaid, In 
witneſs whereof we have hereunto ſet our hands and ſeals, the 


——day in the year of cur lord 


4 cob 888 5 - . 8 Chinrcbnrens: 
B. W. | E. F. ) Overſeers F the 
n 260 664/23 DUTT CY © J poor. 


Me J. P. and K. P. eſguires, two of his majeſty's juſtices of 


the peace in and for the ſaid county of Weſtmorland, do allow. 


of the above-written certificate, And we ds alſo certify, that 


A. W. one of the witneſſes who atteſted the ſame, hath this day 


made oath before us the ſaid juſtices, that he the ſaid A. W. 
aid ſee the churchwardens and overſeers of the poor of the 
pariſh of Orton aforeſaid, wheſe names and ſeals are there- 
unto ſubſcribed and ſet, ſeverally ſign and ſeal the ſame ; and 
that the names of A. W. and B. W. who are the witneſſes 
atteſting the ſaid certificate, are reſpectively of their own 
proper hand- writing. Given under our hands this day 


Certain general rules concerning certificates. 


I. A pariſh cannot be compelled to grant a certifi- 


As in the caſe of K. and St. Ives, FL-3 G. A nan- 


adamus was moved for, to compel the churchwardens and 


overſeers to ſign a certificate; but the court rejected the 
motion as a very ſtrange attempt. S/. C. V. 2. 128. 


II. A miſdirection of the certificate will not vitiate it. 


For the ſtatute doth not require any particular direction; 
and therefore it is equally. effectual, whether addreſſed to 
an) particular place, or addreſſed in general terms, or not 
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addreſſed at all, provided it contains an acknowledgment 
of the ſettlement of the perſons certified for. As in the 
caſe of St. Nicholas in Harwich and Moolverſtone, H. 15 
G. 2. The pauper came into the pariſh of St. Nicholas in 
Harwich, with a certificate from H/oolverflone, addreſſed 
to the pariſh of Harwich near Dover court. The ſeſſions 
were of opinion, as there was a miſtake in the name of the 


_ pariſh in the addreſs of the certificate, that WYoolverftone 


could not be obliged to receive the pauper. But upon 
debate in the court of king's bench, it was ruled they 
were: For it is not to be conſidered as a certificate to any 
particular pariſh, but as a general acknowledgment of 
his being a pariſhioner of Moolverſione, and is concluſive 
againſt them for all the world. Str. 1163. Burrows Setil. 
Caf. 171. [But whether the pariſh of St. Nicholas might 
have been obliged to receive that certificate, directed not 
to them, but to another place, is a queſtion not deter- 
mined. ER 


III. A certificate is not binding unleſs ſigned by the 
juſtices, 


H. 8 G. 3. Wooton St. Laurence and Mitcheldever, 
The pariſh officers of St. Laurence gave to Thomas Pryor 
the pauper, a common printed form of a certificate, ac- 
knowledging him to be ſettled in the ſaid pariſh of St, 
Laurence. It was ſigned and ſealed by the pariſh officers, 
and atteſted by two witneſſes, But the blanks for the 
allowance of juſtices were not filled up, and no name of 


any juſtice figned thereto. On his return to the pariſh 


granting tne certificate, they relieved him until the time 
of this removal. It was urged, that this certificate, not 
being ſigned by the juſtices, was not binding, On the 
eontrary, it was urged, that it was a full acknowledg- 
ment that the pauper was their pariſhioner; and the 
pariſh of St. Laurence having all along ſubmitted to it, 
they are concluded from diſputing it. And the pariſh 
ought to be bound by the act of their overſeers, who are 


of their own chuſing. Many acts or even omiflions of 


the pariſh officers may bind their pariſh. But here is a 
folemn acknowledgment under their hands and ſeals, that 
the pauper was ſettled in St. Laurence.——But by lord 
Mansfield and the court: A certificate cannot conclude 
the pariſb, unleſs properly figned, The certificate act 
ſpecihes certain checks and guards upon certificates. 
The juſtices are not obliged miniſterially to allow 8 
8 2585 ſign 
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ſign a certificate. | They have a diſcretion to allow it, 


or not to allow it, if it be liable to objection. The act 
requires a concluſive certificate to be under the checks and 
guards therein particularized. This certificate wants them. 
Therefore it is no certificate within the act. And if it is 
not a certificate within the act, it cannot conclude the 
pariſh. Burrow's Settl. Caf. 58 1. 


IV. A certificate extends to children born after the 
granting thereof. 


As in the caſe of Sherborne and Tharnford, E. 15 C. 2. 


Humphrey Eyres, father of George Eyres the pauper, came 


by certificate from T hornford into the pariſh of Sherborne, 
with his wife and family; by which certificate, the ſaid 
Humphrey and his wife and family were owned to be legal 
inhabitants of Thornford, In about two years after the 
ſaid Humphrey went into the pariſh of Sherborne, his then 
wife died, and ſhortly after he married a ſecond wife, by 


which ſecond wife he had the pauper George Zyres. 


Which ſaid George, when he was about 16 years of age, 
was hired for a year and ſerved that year in the ſaid pariſh 
of Sherborne, The principal queſtion was, Whether the 
ſon of a certificate perſon, born after the certificate, can 
gain a ſettlement otherwiſe than a certificate perſon 
himſelf can. And by the court, The 8 & g IF. c. 30. 
extends not only to the certificatei man himſelf, but like- 
wiſe to all his family and all his children, whether born 
before or after the certificate. And the 9 & 10 V. c. 11. 
declares what ſhall gain them a ſettlement in that pariſh to 
which they come by certificate, and reſtrains it to two 
methods only, which it ſpecifies ; and ſervice is neither of 
theſe two methods to which it is reſtrained. Burrow's Settl. 
Caf. 182. | | 8 

So in the caſe of Bray and Shotteſbroste H. 19 G. 2. 


The father of the pauper James Gould came by certificate 


from Shotteſbrooſe to Bray; after which, the ſaid pauper was 
born, and at the age of 20 years was hired for a year 
and ſerved the ſame in Bray. It was objected, that the 


ſon being born after his father came from Shotte/brooke to 


Bray, cannot be conſidered within the words of the act as 
coming into the pariſh by certificate, and being 20 years of 
age he ought not to be conſidered as part of his father's: 
family and dependent upon his ſettlement. But by the 
court, the cafe of Sherborne and Thornford is in point, and 
Was ſettled upon good reaſon ; becauſe as the ſon has the 


ad- 
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advantage of the certificate, and catifot be removed until. 
actually chargeable, ſo he ought on the other hand to be 
bound by the terms of it. Bur. Settl. Caf. 259. — 
And the like was adjudged. in the caſe of Buckinghan: 
and 'Maid's Moreton, H. 25 G. 2. As a point clearly de- 
termined and ſettled, Bur. Seitl. Caſ. 314. 


v. A certificate is concluſive againſt the pariſh cer- 
| tifying. | 5 


A. 9 An. Honyton and St. Mary Axe. The queſtion 
was, whether the pariſh granting the certificate was 
bound thereby as to the pariſh only to which the certi- 
ficate was granted, or concluded as 'to all pariſhes what- 
ſoever ? Parker Ch. J. delivered the opinion of the court: 
Before the ſtatute, a certificate was only an evideace of 
a private undertaking between the parties, in the nature 
of a contract; but now it is a ſolemn acknowledgment, 
like the conuzance of a fine; and thereby the party is 
owned to be legally ſettled there; and as all other pa- 
riſhes on this certificate are bound to receive him, fo 


the pariſh that certifies is concluded as to all other pa- 


riſhes. 2 Salk. 535. Foley 177. 

T. 5 G. New Windſor and bite Waltham. The pau- 
per being ſettled in M bite Waltham, where he had lived 
for two years with a woman who was reputed his 
wife, went with a certificate from JFhzte Waltham own- 
ing them as huſband and wife into the pariſh” of New 
Windſor, where they had ſix children. The man dies, 
and the woman ſwearing they had never been married, 
the juſtices adjudge the children to be baſtards, and ſet- 


tled in New Mindſor where they were born. But by the 


court, the certificate is concluſive to the parſh of bite 
Waltham, and they are not to be admitted to diſpute the 
validity of the marriage, and therefore the ſix children, 
being actually chargeable to New Windſor, muſt be ſent 
to White Waltham. Str. 186. bene 


T. 19 E. 2. Headcorn and Maid/tone, The pariſh of. 


Maidſlone gave a certificate to Headcorn, acknowledging 
Richard Burden, and Mary his wife, and their four chil- 
dren, to be legally ſettled at Maidflone, Afterwards it 
appeared, that Mary was not his lawful wife, but that 
he had a former wife then, living. Upon which, Maid- 
flone acknowledged the ſettlement of the real and true 
wife, but not of the ſaid Mary and her children; and 
pleaded that it would be hard that they ſhould be Rs 
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| fo take two wives, and different 45 £ 
Arg children, 
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Burrows Seti. Caf. 4475 0. V. 2. 200. Str. 1233. 
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VII. A certificate is not reſtrictive from gaining 
ſettlement in a third pariſh. we 


M. 14 G. 2. Petham and Dymchurch, The pauper was 
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afterwards born in Wincanton, and at 12 years of age 
was bound out by the pariſh of S:{ton apprentice to a 
taylor at Horſington for 8 years, and ſerved him there. 
The queſtion was, whether the ſon of a certificate per- 
ſon, born in the pariſh to which his father came by cer- 
tificate, and bound apprentice and ſerving an apprentice- 
ſhip to a maſter in a third pariſh, gains a ſettlement in 
the third pariſh by ſuch apprenticeſhip? By the court, 
The pauper in this caſe'was a perſon at large, as to every 


other parſh except Vincanton to whom the certificate was 


delivered; and therefore he gained a ſettlement at Hor- 
ington. Burrow's Settl. Caſes 269. 

T. 28 G. 2. High and low Biſbopſide and Dacre cum 
Buerley. Jonathan Joy, a taylor, being ſettled in Men- 
with cum Darley, came from thence with a certificate to 
the townſhip of High and low Biſbopſide, where he reſi- 
ded for ſome years. Afterwards, he purchaſed a freehold 
houſe, for the ſum of 10 l. in the townſhip of Dacre cum 
Buerley- Whereupon le left Bißpapſide and went to inha- 
bit in Dacre cum Buerley, to which place he carried his 
certificate, and delivered it to the proper officer there, 
During his reſidence at Dacre cum Buerley, Jobn Thackrey 
the pauper was bound to him as an appren:ice by indenture 
for 7. years; and ſerved his appreaticeſhip accordingly 
with his faid maſter, who all the time inhabited in his 
ſaid houſe in the townſhip of Dacre cum Buerley. The 
queſtion was, whether he gained a ſettlement in Dacre 
by ſuch apprenticeſhip. It was argued on the one fide 
that he could not; for his maſter himſelf in that caſe 
reſided under the certificate which he brought with him 
when he came from Bi/hop/ide, and conſequently the ap- 
prentice could not gain a ſettlement with him at Dacre, 
Unto which it was anſwered, that the maſter did not re- 
fide as a certificate perſon at Dacre, becauſe living upon 
his own eſtate there he needed to have delivered no cer- 
tificate, and the certificate which he did deliver could 
have no effect at Dacre, as it had before been delivered 
to Biſbopſide, which they ought to have kept for their 
own protection; and if a certificate had been neceſſary, 
he ought to have produced another certificate, And of 
this opinion was the court, and held that the apprentice 
gained a ſettlement at Dacre. Burrows Settl. Caf. 


T. 28 G. 2. Horſley and Hollingſelough, Horſley gave à 
certificate to Abraham Cope and his family, who went 


with it to Hollingſclougb, where his ſon the pauper Wag 
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born. The pauper at 12 years of age went to Peck, and 
was hited and ſerved for a year there; and then returned 
to N tp The queſtion upon this caſe was, 
whether the ſon of a certificate perſon, born in the pa- 
riſh to which his parent came by certificate, could gain 
a ſettlement in a third pariſn by a hiring and ſervice for a 
year. And the court were clear that this gained a ſet- 
tlement in the third pariſh; and that the cafe of Si- 
ton and Wincanton was in point, only with this immate- 
rial difference, that there the ſon's ſettlement was gained 
by apprenticeſhip, and here by a hiring and ſervice. 
Burrow's Settl. Caf. 385. | | 

E. 29 G. 2 St. Peter's in Nottingham and Wilford. 
The pariſh of Beſton gave a certificate with one Tren- 
tham to St. Peter's. The certificate man took the pauper 
John Wright to be his apprentice, and the pauper ſerved 
him ſome conſiderable time in St. Peter's. Afterwards, 
Trentham the maſter removed to St. Mary's, where the 
2pprentice ſerved him about a year. The two juſtices 
and the ſeſſions were of opinion, that the certificate ex- 
tended to St. Mary's, though only directed to St. Peter's; 
and conſequently, that the apprentice gained no ſettle- 
ment in St. Mary's. It was moved to quaſh the orders 


of the juſtices, becauſe their opinion was contrary to 


the determination in the caſe of High and low Biſbopſide, 
viz, that a certificate extends to no other pariſh, but that 
only to which it is given: And an apprentice gains his 
ſettlement by the laſt 40 days ſervice; which, in the 
preſent caſe, was at St. Mary's, to which pariſh the ma- 
ſter was not certificated, And the counſel on the other 
hide gave it up, as being exactly the ſame point with the © 
98 caſe of High and low Biſbopſide. Burrow's Settl. 
Cal. 317. | 
7. 30 & 31 G. 2. Great Torrington and Bideford. B 

a certificate from Lancraſt, Mary Bray came to Bideford, 
and inhabited there ſome years. Then ſhe was bound 
apprentice by the officers of the pariſh of Lancraſs, and 
lived under the indenture, at Great Torrington, for ſeve- 
ral years. After the expiration of the apprenticeſhip, 
ſhe hired for a year, and ſerved that year in Bideford. 
The queſtion was, whether by this hiring and ſervice ſhe 
gained a ſettlement at Bideford, to which place ſhe had 
come by certificate? And it was adjudged. (the point be- 
ing clearly given up, as in the former caſe), that having 


| ſerved an apprenticeſhip in a third pariſh, ſhe was be- 
come quite clear of the certificate, and therefore was as 


much 
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at liberty to gain a new ſettlement in Z 
— — — could be. Burraw, Mansfield. 
| | 's Settl. Caſ. 428. r 
wo Gre 1 — our in the fame term, in the 
caſe of. Keynſham and Hanbam. Burrow, Mansfield. 358, 
Burrows Settl. Caſ. 429. 


VIII, A certificate is diſcharged by an eſtate of a 


man's own. 


Altho' the ſtatute of the & 10 V. ſays, that - _ 
ſon who ſhall come into any pariſh by eee ooh 
djudged by any act to have gained a ſet 469g 
4 he Mall rely and bona . 8 op = 1 
nement of 10 J. a year, or execute ſo an 
iſh ; 1 lways been holden, that a man 
the pariſh ; yet it hath alway e ee 
| | his own, whether 1 te 
may not be removed from 1 
im by deſcent, deviſe, or purchaſe; 8 
— Po days, he ſhall thereby gain lara ca * 
ided that in caſe of purchaſe the conſideratio 
— amount to the ſum of 30 J. as will appear fully from 
ſeveral caſes hereafter following. 


IX. A certificate is diſcharged by a removal. 


H. 28 G. 2. Sudbury and Uttoxeter. Thomas Bladon, be- 


3 3 
ing ſettled at Sudbury, came by certificate with his wi 


and children to Uttoxeter. Thomas died there, and his wife 


ini | | ificate, 
| ildren, remaining at - Uttoxeter under the certi 
_ chargeable, — were removed and ſent __ 
' Sudbury, In about a year after, John Bladon, _ * - 
ſaid children, was r — the — a A 
r, und ſerved out his time there. II , 
—_ whether by ſuch apprenticeſhip he ons 2 _— 
tlement at Uttoxeter. By Ryder Ch. J. and t ws ng 
The removal in this caſe to Sudbury did woos ag b. * 
per to a new right of gaining a ſettlement og t 8 
tificate is as it were fundtus officio, and is di pd by 
the order of removal, It can have its effect bu _ 
and after the removal back, it is totally at an end; 


the certificate perſon is reſtored as fully to the capacity 


7 | certi- 
of gaining a ſettlement, as if there had been _ 4a? 
 kieate at all. The law is ſo far from looking upon ce 
ficate as continuing after an order of e : pF 3 
pauper cannot return to the 2 e 3 

move 1 1 ri : o 2 nd 
removed, without incurring 2 penalty rodged 
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Burrow's Settl. Caſes 293» 


judged that the pauper gained a ſettlement at Uttoxeter, - 


X. Whether a certificate 1s diſcharged by the pau- 


per's deſerting it. 


H. 24 G. 2 Sowerby and Halifax. The pauper's father 


came with a certificate from Halifax to Sowerby, and du- 
ring his reſidence there under that certificate the pauper 
was born. The father died. The widow and the pau- 
per her ſon went back voluntarily to Halifax. After ſome 
time, they went with a new certificate from Halifax to 
another place; and having reſided under the new certifi- 
cate for ſome time, they returned again to Halifax. After 
which, the pauper was bound apprentice in the pariſh of 
Sowerby to which the firſt certificate was given, and there 
ſerved out his apprenticeſhip. And the ſeſſions being of 
opinion that the pauper, at the time of his being bound ap- 
prentice as aforeſaid, was not, nor ought to be confidered 
as a perſon who came into the townſhip of Sowerby afore- 
ſaid by certificate, he not having lived or reſided within 
the ſaid townſhip during the ſpace of nine years and up- 
wards next before the time of his being bound apprentice 
as aforeſaid, and that therefore he obtained a ſettlement 
by his apprenticeſhip in Sowerby aforeſaid, did therefore 
confirm the order of the two juſtices for ſending him to 
Sowerby. It was moved to quaſh theſe orders of the juſtices. 
But it appearing likewiſe upon the ftate of the caſe that 
the indenture was not ſtamped, the orders were quaſhed 
upon that conſideration, without determining how far the 
deſertion of a certificate ſhall deſtroy the effect of it. Bur- 
row's Settl. Caf. 408. | ; 

T. 29 & 30 G. 2. Taunton St. Mary Magdalen and 
Taunton St. Fames's. Robert Bagg, the grandfather of 
the pauper, came with a certificate from Taunton St. 
James's to Taunton St. Mary Magdalen s. Afterwards he 
went back into the pariſh of Taunton St. Fames's, and 


there had Robert his ſon, the father of the preſent pau- 


per. And afterwards Robert, the pauper's father married 
in Taunton St. James's, and went and lived with his wife 
and family, in a houſe in the ſaid pariſh of Taunton. St. 
Names s, apart from his father; and had iſſue Robert the 
Pauper, born in Taunton St. James s. Robert the grand- 
ſather died in Taunton St. Fames's, Then Robert the father 


died. And Robert the pauper was bound an. apprentice 


by the pariſh of Taunton S'. James's, into the pariſh of 


T aunton 
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Taunton St. Mary Magdalen; and there ſefved his appren- | 
ticeſhip. It was urged, that by virtue of the certificate 
iven with his grandfather to the ſaid pariſh of Taunton 
t. Mary Magdalen, the ſaid apprentice gained no ſettle- 
ment in Taunton St. Mary Magdalen, but continued ſet- 
tled in the pariſh of Taunton St. Fames's, which had given 
the certificate, But the court (without going into the 
queſtion whether the certificate a& extends to grand- 
children; or whether.the ſon of this certificate man was 
emancipated from his father's _— or not, as theſe 
points were not neceflary to be diſcuſſed in this caſe) de- 
livered their opinion, that the certificate itſelf was of 
no force, at the time of the grandſon's being put ap- 
prentice in Taunton St. Mary Magdalen's, but was then 
totally at an end. For in ſo long a courſe of time, 
which was 54 years after granting the certificate, and af- 
ter ſuch a deſertion, it was reaſonable to conclude that 
there was an end of it. It was abſolutely waved and 
deſerted. And the father and grandfather of this pauper 
could not have gone to St. Mary Magdalen's again with- 
out a new certificate, It. is a good deal like the caſe of 
Uttoxeter, where the certificate was conſidered as fundus 
officio, and as if it had never at all exiſted; being in that 
caſe totally at an end, as being ſatisfied, and having had 
its full and whole effect, by the removal of the paupers 
(under an order of juſtices indeed) to the pariſh who had 
given that certificate. And in the preſent caſe, the cer- 
tificate being at an end, the apprenticeſhip of Robert 
Bagg the pauper will have juſt the fame effect, as if no 


' ſuch certificate had ever been given at all, or were any 


ingredient in the caſe; that is to ſay, the apprentice is 
ſettled in Taunton St. Mary Magdalen s. Burrow's Settl. 
Caſ. 402. | 

But where there is not ſuch length of time, it ſeem- 
eth, that merely going away, and not returning imme- 


diately, will not vacate a certificate. As in the caſe of 


Spotland and Caſtleton, H. 5 G. 3. The pauper John 
Hamer was bound apprentice to a certificate man at Ca- 
ſtleton, and ſerved his maſter at Caſtleton for ſome years. 
Then he removed with his maſter to Spotland, where he 
ſerved him 40 days and upwards; and then was married 
to a young woman whoſe parents lived in Ca/tleton ; and 
till the expiration of the apprenticeſhip, which was up- 
wards of half a year, the apprentice-worked in the day 
time with his maſter in Spetland, but went and lodged 
with his wife at her parents houſe at Ca/tleton, It ſeem: 
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an f g OW. * , ein 
ed to be agreed by the court (independently of a certifi- 
cate) that whetever the ſervant or apprentice lodges, there 
is his ſettlement... And in this caſe, it was urged, that 
the certificate was out of the queſtion. For by the ap- 


prentice reſiding with his maſter 40 days in Sperland, he 
had gained a ſettlement there; as they did not refide in 
- Spotland under the certificate. Conſequently, he came 


back from Spotland to Caſtleton free from the certificate, 
juſt as if there had been no certificate at all. And by 
lodging there above 40 days, he gained a ſettlement 
there, ſubſequent to that he had gained in Spotland. On 
the other hand, it was argued, that the certificate was 
fill ſubſiſting, and the maſter's removal to Spotiand was 
voluntary, and not under any order of removal. The 
maſter is not ſtated to | have gained any ſettlement. in 
Spotland. So that he continued a certificate man to Ca- 
Aleton; and the apprentice was patt of his family. By 
the court: The maſter, who was a certificate man, at 
Caſtleton, gained no new ſetilement in Spotland; and the 
pauper ſtill remained 8 to this certificate 

ſtill go back to Caſtleton, the 
pariſh to which he was certificated.  _ Indeed, it hath 
been determined, that if a certificate perſon goes to an- 
other pariſh, and becomes chargeable to it, and is by an 


order of juſtices removed from thence to the parjſh | 
which gave the certificate, then the certificate is at a 


end, it is ſatisfied, it is fun#us officio, andi it can: Have its 
effect but once. But here the removal is voluntary, not 
U | 12 


by force. The certificate ſubſiſts. And the apprentice 


remains part of his maſter's family. He was ſo at Spore | 


a0, and all along conripved to be fo, The certificate 
act ſays, that the apprentice ſhall not gain a ſettlement in 


the pariſh to which bis maſter came by certificate. But 


a5 this apprentice hath gairied an intermediate ſettlement, 
he ought to be ſent to that ſettlement which = hath 74 
termediately gained. And the. court were unanimous; 
5 his ſettlement was 
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Note; It is not in this place queſtioned, who ſhall, 
ſhalt not be deemed à baſtard; but the ſettlement only*is 
conſidered. 
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conſidered of ſuch as are firſt ſuppoled to be baſtards. 

other matters relating to them, as concerning their filia- 

tion, and maintenance, and the like, are treated of under 

* the title Baſtards, * 

How far baſtards e ud is: prima. facie ſettled where. born : And this 

are to be ſettled 

ee eee was the ancient genuine ſettlement; and a perſon could 

| have no other, until he, bad reſided LP 2. certain Dn as 
is 1 | 


| 


„ 


Baſtard born in A oe T If a woman comes into a place ws privity and cal- 

Iuſion of the, officers where ſhe belongs, and is there deli- 

vered of a baſtard; ſuch baſtard ob no fettlement, not- 
withſtanding, | its birth, Caſes of $. 66. _ 

And. in th caſe of Maſters and. Child, H. 10. It was 


on. 


=} that if a woman big with child of a baſtard, and 


ſettle in one pariſh, is perſuaded to go into another, and 
there. he delivered; this fraud will make the pariſh, charge- 
able where the mother was ſettled, though the child Was 
not born there: But if a N with child of a baſtard, 
come accidentally into one parif and is perſuaded by hal 
of. the pariſhioners to go into afiother, pariſh, which ſhe 
oth,. and there is delivered, this ſhall. not charge. that P 

rin which perſuaded her. 4 Salk. 66. 
Wa en bern 26, Alſo, AF a, baſtard is born under a an order of remo- 
ter the by of oy and before the mother can be ſent to her place of ſet- 
Ty 885 * Hement, being hindred by water or otherwiſe ; fuch ba- 
ug {hall not be ſettled where ſo born but at the mother's 
Tertlement. . M. 10 An. 8 an G Milton. Se. 

| * ! oj N 6 £ es of . $. 66. 

Baſtard born in. (3) 80 alfo, I the officers. are cartyi 2, woman by 
_— virtue of an order of removal, and 0. delivered on 
. * the road in (frei tn; the baſtard ſhall go with the mo- 
| ther where fn le is goin by virtue of 0 order, notwith- 
Hanging the Sindh.” . io 41. Jene Grey" $ caſe, Caſ. 


Baſtard born af. (4) Again In the caſe of Mach] i ham: and Peram, 
. ee „ 1 9 gal s Jo. Þ 9. 0 a baſtar hes jan Bern 
rder of two juſtices from Much. Waltham to Peram. 

Before the next ſeſſions, ſhe was delivered at Peram of 3 
baſtard child. At the ſeffions, Peram appealed, and the 
juſtices adjudged the woman to be laſt ſettled at Much- 
Mallbam, and ordered her to be ſent back thither. After 
which, an order was made, to ſettle the child at Peram; 
Khich it was moved to quaſh, becauſe. though regularly 
haſtards muſt be maintained. where born, yet in this caſe, 
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doe. (Settlement by birth.) 
where there ſeems to be a contrivance it ſhall not be >; 
The court ſeemed to agree to this, and a rule was made to 


ſhew cauſe, but none was ſhewed. 2 Sak. 24. 
And further, In the caſe. of Meſbury and Coflon, H. 
2 Ai. A woman big with child was removed by order of 
the juſtices. from Mſibuty to Caſlon: And, pending the 
order, before the next quarter ſeſſions, ſhe was delivered of 


a baſtard child. 


Co/lon appealed, and thereupon the order 


of the two juſtices was reverſed; but the child was ſent 
back to Coftan as the place of its bitth. But by the court: 
The birth at Con, did not ſettle the child there, becauſe it 
was under an illegal order procured by Mſtbury, which or- 
der being reverſed, the matter is no more than this, that 
they unjuſtly» procured the woman to go thither, And 
Halt Ch. J. faid Though here be no ftaud in this caſe, yet 
here is a wrongful removal, and the reverſab makes all void 
ab initio . Fraud, or not fraud, is not material in this eaſe; 
but the ſettlemant of the child depends upon the removal, 
for if that was wrong, they ſhall not eaſe themſelves by it: 


! 


1 Salk, 1212 2 Salk, 5 29 SF 3 [ a ale 
(5) So alſo, By the ſtatute of the 17 C. 2. e. 5. Where Baſtard born in 
any woman, 'wantring'and begging, fhall be delivered of fate of va 


2 child, in any pariſh or place, to which ſhe doth not be- 


grancy. 


long, and ithereby becometh chargeable to the fame; the 
churchwardens or overſeers may detain her, till they can 
ſafely convey her to a juſtice of the peace. And if fach 
woman ſhall be detained and conveyed to a“ juſtice as 


I 


358 


* 


8 chat the ſettlement was with the mother. Sefſ. 
(2) T. 5 G. Nas Windſor and White Waltham. This Baſtard born un- 
pariſh of J/hite Malibam gave a certificate to a man and; a © * <rcate, 
woman ſuppoſed to be his wife, with which they” went 

into the pariſh of New Nudſar, and had there fix chil- 
dren. Afterwards,” the woman ſwearing they were ne- 

ver married, the queſtion was, whether (upon that ſup- 
polition) the children, as 


aforeſaid, the child of which ſhe is delivered, if à baſtard; 
ſhall dos be ſ6tde$ijn.he- piace whte fo:bvrey- nor be 
ſent thitker by a vagrant paſß; but the ſettlement of 
ſuch; woman ſnall be deemed the ſettlement of ſuch child; 


* 


4 WIVES © 5 S LI FF 3 it & » 191 1 
(b) A child born in the houſe of correction, ſhall be Beſtard born in 
ſent to the place of its mother's ſettlement. 2 Buhr! prion. 


** with 
i 


And im the wiſe of Eifng and the county gaol of Herr- 
| fordfhire, H 


2 G. A baſtard was born in the county gat: 
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the pariſh where they were born, or in the pariſh which 


gave the certificate with their father and mother? And 


by the ceurt, There is no doubt but the baſtard of a certi- 


ficate perſon is ſettled in the place of his birth, for he is not 


ſuch an iſſue as will follow the ſettlement of his father or 
mother, neither is ſuch baſtard his or ber child within 
the intention of the ſtatute, ſo as to be ſent back with 
arent. $rabd 8645.65 nt Dis en 1 
But in this caſe the point turned chiefly upon the cer- 
tificate's being concluſive (for as the pariſh had given a cer- 
tificate with the man and woman, as huſband and wife, 
the court held that they were not afterwards to be ad- 
mitted to diſpute the validity of ſuch marriage, but ad- 
judged the children: to be ſettled in the pariſh granting 
the certificate); Therefore in the caſe of Helton and 
Lidlinch, 7. 15 G. 2. the matter came under debate 
again; which was thus: A ſingle woman went into the 
pariſh of Lidlinch, with a certificate from Helion; lived 
there a year, and then had a baſtard child. The ſole 
queſtion was, Whether the child ſhould be ſettled in the 
- pariſh where born, or in the pariſh giving the certificate! 
By the court: The certificate muſt be taken to be good, 
and all fraud to be laid out of this caſe, it being a year 
that ſhe dwelt in the pariſh, before ſhe was delivered of 
the child; and wherever this court, in determining a 
ſettlement, adjudges upon the point of fraud, that fraud 
muſt be expreſsly ſtated; for as fraud is odious, it is ne- 
ver to be preſumed. The caſes hitherto adjudged: as to 
this point, have either depended on paint of fraud, or an 
illegal removal. So where the child is born in a gaol, 
he ſhall he ſettled; in the pariſn where his mother is; for 
ſhe ſhall be conſtrued to be in cuſtody of the law, and in 
all other reſpects -a'pariſhioner: But the preſent caſe 


ſtands intirely on the 8 & g V. which, for the encourage- 


ment of labour and induſtry, gave power of removing 
perſons by certificate, which certificate obliges the pariſh 
to whom given to receive and continue them in that pa- 
riſh, till they become actually chargeable, and then ſuch 
perſon is to be removed, together with his or her famih, 


And in another place, with his or her children, to the 


place from whence the certificate was brought. The 
queſtion then is, Whether the baſtard is included under 


the words family or children? And we take it he is not: 


for the law takes no notice of baſtard children, they are 
lil nullius, filii populi, and are prima facie ſettled where 
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born. Nelſ. Baſt. Se. C. V. 2. 170. Str. 1168. Bur- 


rows Settl, Caf. 187. | Lhe ag rate. i Hr 
T. 19 & 20 G. 2. Me and Hipperhalm cum Brighouſe. 
Two juſtices made an order for the removal of John 
Catton otherwiſe Speight, being a baſtard, from J/j4e. to 
Hipperbolm the place of his birth. Upon appeal, the ſeſ- 
ſions quaſhed that order. The caſe was: Sarah Catton, 


mother of the pauper, came on the 25th of March by. 


certificate from Shelfe, to Hipperholm, being then preg- 
nant with a baſtard child, namely, the ſaid John Cation 
otherwiſe Speight the pauper; and was afterwards, in 
April following, delivered of him at Hipperbolm. The 
ſeſhons, being of opinion that the ſaid Fobn Catton the 
pauper by reaſon of the ſaid-vertificate, did not gain a 
ſettlement in Hipperholm where he was born a baſtard as 
aforeſaid, diſcharge the original order. The certificate 
itſelf was returned by the certiorari, which undertook 
that Shelfe ſhould provide for her and her child, when- 
ever they ſhould become chargeable. It was moved to 
uaſh this order of ſeſſions, upon this objection, that 
the juſtices at the ſeſſions had miſtaken the law; in ſup-- 
port whereof was cited the caſe of Helton and Lidlinch. 
On a rule to ſhew cauſe, the counſel on the other ſide. 
inſiſted, that Shelfe was the laſt legal place of ſettlement, 
of the pauper. And they argued that this caſe is clearly 
diſtinguiſhable from that of Heltan and Lidlinch. For 
here the woman is ſtated to be then pregnant with a baſtard 
child, and the certificate expreſsly undertakes to provide 
for her and her child: ſo that Shelfe plainly had this ve- 


ry child in contemplation, no other child being named. 


or hinted at. Unto which it was anſwered, That, by the 
expreſs reſolution in the caſe of Lidlinch, a baſtard. of a, 
certificate woman is ſettled where born; and fraud ſhall 
never be preſumed, where it is not ftated, The queſtion 
therefore is, Whether the unborn baſtard is to be conſi- 
dered as certificated, . Tis true, a certificate is conclu- 


five againſt the pariſh who gives it: But that is only in 


ſuch points as are included in the certificate. This cer- 
tificate, undertaking to provide for her and her child, 
muſt mean a child in being. If ſhe had no other child, 
they ſhould have ſtated the matter ſpecially. Lord 
chief juſtice Lee and Mr. juſtice Mrigbt agreed, that they. 
muſt take the child referred to by the certificate to be a 
legitimate child then in being. And Mr. juſtice Fofter 
obſerved (to which obſervation the other two - juſtices 
agreed), that it did not at all appear, that the pariſh. 
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who- gave the certificate new that the woman was then 
with child. And he added, that there were many iaftan- 
ces where / women were near their time, without being 
known to be ſo. The counſel for Hipperbolm propoſed, 
that it ſhould go back to the ſeſſions to be more fully 
fa ed. But their opponents ſaid, and the court agreed, 
that eule not be doe without confth;. And the coun- 
ſel for VNyte refuſing to confent, the court were of opi- 
nion that the rule muſt be made abſolute. And the or- 
der of ſeſſions was quaſhed, and the original order af- 

firmed.. Barrow's Seitl. Caf. 264. 

[If the certificate had undertaken to provide- for the 
child ſbe was then pregnant with, it might have been fur- 
ther conſiderable, how far ſuch obligation was binding 
upon the pariſh from whence the certificate came. The 
pariſh officers could not cdrtify that the child unborn was 
an inhabitant legally ſettled within their ariſh, for that 
would be abſurd; and to promiſe to provide for a perſon 
who was not, and poſſibly never might be ſettled with 
them, is a matter out of the extent of their juriſ- 

. | 
| Baſtard not to be (8) Hitherto concerning the ſettlement of a baſtard 
, OR child : But notwithſtanding the child's ſettlement, yet ne- 
vertheleſs if the mother and the child have different ſettle- 
ments, it ſeemeth that the baſtard child, even as all other 
children, ſhall go with the mother for nurture until the age 
of ſeven years, and be maintained at the charge of the pa- 
riſh where the mother is ſettled, as a neceſſary appendage of 
the mother, and inſeparable from her : for there doth not 
ſeem to be any law to force the child from the mother, or to 
compel the pariſh where it was born to maintain it whillt 
it is out of their pariſh, - 

As to its being inſeparable from the mother, the ** 
ing caſe happened, M. 3 G. 2. . and Walford. The 
order was, to remove a woman to her ſettlement; and her 
baſtard child, of two years of age to another pariſh at a 
diſtance from the mother, being the place of its birth. It 
was objected, that the child being a nurſe child, they can- 
not ſeparate it from the mother, by reaſon of the care ne- 
ceſſary to nurture fo very young a child; which none can 
be ſuppoſed fo fit to adminiſter . as the other of it; and 
therefore it ſhould have been ſent with-her to the place of 
her ſettlement. And it was quaſhed by the court for that 
reaſon. Se. C. V. 2. go. 

But altho' the child may not be ſeparated from the mo- 
ther, yet if ſhe volidverily deſert it, it ſcemeth that gs 
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cauſe, of nurture then ceaſeth, and that then it may be 


ſent to its place of ſettlement. 


(9) E. 8 G. 2: St. Peter's and Oli Scinford. Two Evidence of ba- 


juſtices remove Joſeph the ſon of Joſeph Haighington from 


St. Peter's to Old Swinford, as a baſtard born there on the 
body of Hannab Aſtce. On appeal, the ſeſſions quaſh 


the order, and ſtate the caſe ſpecially: That Foſeph 


Haighington, the father, gave evidence in court, that for 


7 years together, he travelled with the ſaid Hannah Aste 
as wandering perſons from place to place, till the death 
of the ſaid Hannah. Aſte, which was about 15 weeks 
ſince z and that during all that time they cohabited and 


311 


ſtardy after tho 
moth r's death, 


lay together as man and wife; and it did not appear, 


that the marriage was ever queſtioned in the lifetime of 
the ſaid Hannah: That during the time that he and the 
ſaid Hannah did fo cohabit as man and wife, ſhe was de- 
livered of three children; that the ſaid Joh, one of them, 
who was the perſon removed by the ſaid order, was born 


in the ſaid pariſh of Old Swinford : That the ſaid Foſeph 


and the other two children were reputed as his children, 


and baptized-as the legitimate children of him and the 
ſaid Hannah: That he and the ſaid Hannah Aſte were 
never married. And it appearing to the ſeſſions, upon 
the evidence of the ſaid Joſeph Haighington that the ſaid 
Joſeph the infant was born during the time that the ſaid 


Joſeph and Hannah did cohabit and lie together and were 


reputed as huſband and wife, and there being no other evi- 
dence, they were of opinion that the evidence of the ſaid 
65 eph Haighingtan could not ſupport the order, ſo as to 

aſtardize the ſaid Foſeph the infant removed. And in 
ſupport of the order of ſeſſions it was obſerved, that this 


man could not be a proper witneſs in the caſe; for no 
body can be adjudged a baſtard without the evidence of 


the woman, Bur by lord Hardwicke Ch. J. There is no 
ground to ſupport. the order of ſeſſions. It is an appa- 


rent fact, that this man and this woman were never mar- 


ried. And what is there to make him an incompetent 
witneſs, It was an objection to an order of baſtardy 
two terms ago, K. v. Willey, that it was founded upon 
the evidence of a married woman, which ought not to 
be admitted, to diſcharge her huſband. But this man 
doth not ſwear te diſcharge himſelf: For whether he be 
the legitimate, or only the natural father of the. chile, 
he is equally bound to maintain it. Burrew's Settl. Caf. 
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2. Of daun c,. 


In the caſe of Richnenſworth and St. Giles 8.3 A child 
was ordered to be removed from the pariſh of Rickmanſworth 


e to the pariſh of St. Giles, as being the place of his birth, 


the place of his father's laſt legal ſettlement being not 
known: For where the father's place of laſt legal ſettle- 
ment of a legimate child is not known, there the child 
may be ſent to the place of 1 its birth, as well as an my 
timate one. Black. 246. 

H. 8 An. Criplegate and It. . A child of 
e years of age was removed from one of theſe pariſhes to 


the other, and it appeared in the order, that they removed 


him there, becauſe he was born there, not having any 
other ſettlement. . By the court; The father s ſettlement 
is the ſettlement of the children, when it can be found 
out; otherwiſe the birth of the child prima facie is the ſet- 
tlement of the child, until there is another ſettlement 
faund out. So a baſtard child's ſettlement is its birth, be- 
cauſe it is filius nullius; fo if they cannot find out the ſet- 
_tlement of a legal father, the birth is a ſettlement of the 
child. If a child be dropt in.a parith, they may remove 
him to the place of his birth, or where his father's ſettle- 
ment was; and the ſettlement by birth is only guouſque they 
find the father's ſettlement; and if rhey never can find 
that, it is abſolute upon them. Foley 265. 
But here it is to be obſerved, that in the two caſes 
abovementioned, the point was not in queſtion, whether 
or no if the father bad no ſettlement, yet if the mother had 
a ſettlement, ſuch children ſhould follow the mother's ſet- 
tlement, or ſhould be ſent tothe place of their birth ? And 
there will appear good opinions in the next courſe of ſettle- 
ments, that if the father hath no ſettlement as being a fo- 
reigner, or if the father's ſettlement is not known, yet if 
the mother hath a ſettlement, the children in ſuch caſe 
ſhall not be ſent to the place of their birth, but to the place 
of their mother's ſettlement : But the rule intended to be 
drawn from theſe caſes, which is ſufficient for this place, 
and which the caſes will well bear, is no more than this, 
that the place of the birth of a legitimate child is the ſet- 
tlement of it, until another ſettlement be found out. 
By the 13 WS 29. for confirming and inlarging the 
owers given by charter to the governors and guardians of 
the hoſpital for the maintenance and education of expoſed 
and deſerted young e it is provided, that no child, 
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nurſe, or ſervant, received or employed in ſuch hoſpital, | 
ſhall by virtue thereof gain any ſettlement in the parifh 
where ſuch hoſpital ſhall be ſituate ; and conſequently the 


Id ſett ement of foundlings is not different from that of all 

th * other perſons: that is, if they are legitimate children, they | | 
h, ſhall follow their father's ſettlement, if known; if not, | i} 
ot then their mother's ſettlement; if neither of theſe is known, = 1 
le- | 


or if they are baſtards, they ſhall be ſettled where they 


id were born; if that cannot be known, which is properly | 
gi- the caſe of a foundling, this ſeemeth to fall under the ge- | 
neral rule, that every perſon ſhall be maintained and pro- | 
of vidgd for in the place where he happens to be, until a ſet- k "| 
s to tlement can be found ; for in a chriſtian civilized country, RY 
ved no perſon ought to be ſuffered to periſh merely for want F 
any of neceſſaries. Only, in the preſent caſe, the act takes i 
ent ſuch children off the pariſn, and leaves them to the provi- 1 
und ſion of the hoſpital, EN TEM EN. 1 
ſet- | | Fri 
nent iv. Of the ſettlement of childrens with their parents. | | 
ö be- | | 4 | | | | ae | 1 
ſet- 1. The birth of legitimate children doth not give them settlement of a ö 14 
the a ſettlement, except where the ſettlement of their father leritimate child Wi 
move and mother is not known, and then only till it is known, ant. Pr WR 
ettle- Foley 269. EST IVE 1 
they 2. Formerly it was held, that a child ſhall continue with At what age a ö 
find its parents as a nurſe child, until it ſhall be 8 years of age, eee > mk i 
during which time it ſhall not be deemed capable of gaining ſtinet from the if | 
caſes a ſettlement in its own right; but by the later reſolutions parents. | | 
iether it ſeems to be agreed, that a legitimate child ſhall neceſſari- * 
er had ly follow the ſettlement of its parents as a nurſe child or as 1 
s ſet- part of the family, only until it ſhall be 7 years of age; and 14 
And that after that age it ſhall not be removed as part of the fa- ji 
ſettle- ther's family, but with an adjudication of the place of its bl | 
a fo- own laſt legal ſettlement, as being deemed capable at th _ 
yet if age of having gained a ſettlement of its own, But it ſeetn - * | 1 
h caſe eth not difficult to determine with exact certainty, at what 1 
e place age a child may have acquired a ſettlement of its own, di- oy 
d to be ſtin& from the parents ſettlement. For by the 5 El. c. 5. 1 x8 
; place, J. 12. A child of ſeven years of age may be bound appren- N | 1 
in this, tice to a ſhipwright, fiſherman, owner of a ſhip, or other Wl! 
the ſet- perſon uſing the trade of the ſeas; and by the vagrant act Hl | 
I of the 17 G. 2. a vagrant's child of that age may by the 1 
ring the juſtices be qa out an apprentice: And ſo ſoon as he ſhall. 4 ai 
dians of have reſided and lodged in a pariſh for 40 days under the 114 
expoſed indenture, he will have thereby gained a ſettlement. - So | F188 
o child, that the preciſe time, when a perſon may have gained a | 
auiſe, „ CLOS Dart Per} ©: . . ſettlement 1 
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ment. 


ſettlement in his own right, is at the age of ſeven years and 


How far children : 3. E. 10 An. 25 | ; 
ſhall follow the jnfant to the pariſh. of St. Giles's; becauſe it appeared, 


to an opinion of L.-Parker in a former caſe. 
the true diſtinction, I think, is, that where children have 
gained no ſettlement, but continue part of their father's 
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40 days. | n ny 4:28 ut 
and St. Giles's. Order to remove an 


that though the father was ſettled at another place, yet 
the child Was born at St. Giles. Quaſlied by the court; 
for that the place of the ſettlement of the child is with 
the father, and not the place where the child was born. 
.Seff. C. F. I. 18. F r b ; 

H. 10 C. St. Giles's Reading and Everfly Blackwater. Tt 
was. ruled by all the coutt upon argument, that. where a 


father gains a ſecond ſettlement: after the birth of his 


child, that ſettlement is immediately communicated to the 


child. And a child may be ſent to the place of his father's 


ſettlement, without ever having been there before. 8. 


C. V. 2. 112. Str. 580. L. Raym. 1332. 


M. 12 G. 2. Sowton and Syabury. Ihe queſtion was, 
whether the. children, being above the age of nurture, 
ſhall be removed with the father to the father's ſettlement, 
where the children had never inhabited? By Lee Ch. J. 


In the caſe of Everſly Blackwater, the court were of opi- 
nion, that a child might be ſent to the ſettlement of his 


father, though it had never been there before, contrary 
And he ſaid 


family, they ſhall follow their father's ſettlement, - 8%. 
C. V. 2. 150. Andr. 345. We N e 
TF. 2 An. Conner and Milian. A man ſettled at Comner, 
and having ſeveral children born in that pariſh, afterwards 
removed to Milton with his children, and gained a ſettle- 
ment there; and becoming very poor, his children born 
in Comner, were by an order of two juſtices ſent to Com- 
er, viz. thoſe. that were under ſeven years old; the ju- 
ſtices apprehending, that the place of their birth was the 
place of their lawful ſettlement. And this order being 
remoyed into the king's bench by certiorari, it was inſiſted 
to maintain the order, that the children had gained a ſettle- 
ment in Comer by birth, which was not altered or de- 
ſeated by any ſubſequent act of their father in gaining 2 
ſettlement: at Milton; for his children were with him 
there only as nurſe children, and his ſettlement ſhall not 
be the ſettlement of the children. But by Holt Ch. J. 


The place where a baſtard is born, is the place of his 
ſettlement, unleſs there is ſome trick to charge the pa- 


riſh; but the place where legitimate children are born, is 
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nd not the place of their ſettlement, ſor let that be where it 
will, the children are ſettled where their parents art 1 
an ſettled; as for inſtance, if the father is ſettled in the pa- 0 
ed, riſh of H. but goes to work in the pariſh of B. and before 4 
yet he gains any ſettlement there, has a ſon born in the pa- þ 
irt; riſh of B. and then dies; this child may be ſent to, the | 
vith pariſh of H. for it is not the birth, but the ſettlement of | 
orn. the father, that makes the ſettlement of his child; and if . 
the father hath gained a new ſettlement for himſelf, he 1 
It hath likewiſe gained a new ſettlement for his children, | 1 
re a who do not go with him to his new ſettlement as nurſe i 
his children, but as part of his family. 2 Salk. 528. 3 Salk. [vl 
the 259. bo | FEY "x6 mn 
her's 4. 7. 7 G. Eaſtiuoodhay and Meſtiuoodbay. Upon appeal Child emanci- 1 | 
Sj. from an order of two juſtices, for the removal of Nobert res | $51 
Baker, from the pariſh of Meſtiuscdhay to the pariſh of : q 
was, Eaſtwoodhay, the ſeſſions ſtate the fact ſpecially for the 1 
ture, opinion of the court: That forty years ſince, Thomas 1 | 
nent, Baker, the father of this Robert, was ſeiſed-in fee. of a Fab 
Mo. . freehold eſtate in the pariſh of am/ead Marſhal, where . 
opi- he lived till the year 1697, and had this ſon Robert, who 1 
of his was at that time eight years old: That in 1697, Thomas | 
ntrary the father and all his family, removed to Chevely, where | 1 
e ſaid he rented a tenement of 201. a year, for two years: That 1 
1 have in 1699, he purchaſed a copyhold eſtate of 111, a year ls | 
ather's in the pariſh of Ye/twoodhay,, whither he removed with if | 
Se. his ſon and ſervants, and ſerved churchwarden and other * 
bi pariſh offices, and paid taxes, and ſtaid there till the year . 
zomner, 1716: That in 1716, he purchaſed a cottage of 11. 125. It 
Wards 6d. a year in Eaflwoodhay, and went and lived upon it | 
ſettle- till his death: but Robert the ſon ſtaid behind in Weft- | 
n born woodhay, where he married a wife, and has worked ever | 
o Com- ſince on his own account, and that he is 30 years old. | 
the ju- Upon the whole; the ſeſſions confirmed the order of the | 
was the two juſtices for his ſettlement at _Ea/#woodbay. It was 1 
being moved to quaſh the order of ſeſſions, for that the ſettle- 14 
inſiſted ment of Robert the ſon is either  at-Hampflead' Marſhal, bl: 
a ſettle· where he was born, and where he lived till eight years TEH 
or de- old; or if it ſhould be carried fo far, as that he gained a 11 
zining 2 new ſettlement with the father, by removing with him | 
ith him as part of his family, according to the caſe of Cumner and 4 
ſhall not Milian, yet that can carry him no farther than J#e/twoods | | 
Ch. J. bay, which is the laſt place to which he accompanied his 1 
e of his father but let the ſettlement be in either, it is not ma- 4 
the pa · terial now; the only queſtion being, whether here is any | 
Horn, ſettlement in Eaftwoodbay, for which there is no colour. | 
pO | | | | 
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On the other hand, it was inſiſted, that let the ſon be of 


what age he will, he ſhall follow the ſettlement of the fa- 
ther, till he gains one by his own acquifition ; and it ap- 


pearing he had never done any thing to gain a fettlement 


by act of his own, either in Hampſtead Marſhal, 'Chevely, 


or Wewoodbay, then he muſt follow the ſettlement of the 


father as well in Eaftwoodbay as in any of the reſt. Pratt 


Ch. J. The queftion is not, where this man and his fa- 


mily are fettled, but whether there appears a ſettlement of 
him iii Eaſtwoodhay? If he had gone thither with bis fa- 


ther, as part of the family; poſſibly it might have been 
a ſettlement of him there: but by ſtaying behind, he was 


divided from his father, and therefore there is ne colour 
to make it a ſettlement in Eaftwoodhay. I think his ſet- 
tlement is in Haſtwoodhay, which was the laſt place where 
he lived as part of the father's family. To which the reſt 
of the court agreed: And the order was quaſhed. Str, 
4 2 G. 2. St. Michael's Coflany in Norwich, and St. 


Matthew's in Ipſwich, Two juſtices made an order, to 


remove Edmund Williams, Anne his wife, and Edmund, So- 
lomon, and Amy, children of the ſaid Edmund the father, 


. from the pariſh of St. Michael in Norwich, to the pariſh 


of St. Matthew in Ipſiwich. Upon an appeal from this 
order, the ſeſſions ſtated the matter ſpecially, viz. That 
Edmund Williams the elder, father of Edmund Williams the 
father of the ſaid children, was ſettled at Shipton Mallet in 
Somerſetſhire; and afterwards removed to Bruton in the 


ſaid county, and had a writing given him from Shipton 


Mallet, acknowledging his legal fettlement to be there; 
by virtue of -which he continued at Bruton for 20 years, 
where. Edmund the fon was born; and that he continued 
there with his father till he was nineteen years of age, 
and was bred up to his father's buſineſs of a woolcomber. 
Then Edmund the fon left his father, and came to Nor- 
wich, and there he married two wives ; by the firſt he had 
Edmund the grandſon; and ten years after his wife died. 
Then he married Anne his now wife; by whom he had 
Solomon and Amy two other children; fince whoſe birth, 


about two years ago, Edmund Williams the grandfather 


ined a new ſettlement at St. Matthew's, Ipſwich : But 
dmund the ſon hath never lived with bis father at Ipſwic, 
or any where elſe, ſince he lived with him at Bruion. 
The queſtion was, whether the perſons removed, to wit, 
Edmund the ſecond, his wife, and three children, ſhould 
fallow the ſettlement of the grandfather at * ; — 
1 * a l . ; Lurk a Figs) 1 4 f ther 
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the grandfather's family, eſpecially after ſo long an in- 


317 


N teirval of time? Mr. J. Reynolds; 1 do not ſee how the fa- = 
ther can gain a ſettlemeat for the ſon, ſo many years af- = 
5 ter the ſon has left him. Lord Ch. J. Raymond; I think | = 
, | it is odd, that an old man of xty, who has left his father = 
, for 40 years, ſhall follow the ſettlement of his father, as \ 1 
N oft as his father'removes. In the caſe of young children 

f it is otherwiſe; for they cannot be ſevered. from their pa- 

5 rents, becauſe of nurture. And by the whole court: The 

85 reaſon why we enquire into the ages of children is, be- F 

© cauſe if they are grown up, and above ſeven years old, 

ur | 


they may gain a ſettlement by their own act; but it is 
almoſt a eontradiction in terms to ſay, that a man who  -. '* , 
has left his father 40 years, ſhall follow the ſettlement off | i 
bis ene. 007 Ge Fa La. ß oor 1c | | 
H. 21 G. 2. Bugden and Ampthill. Jobn Green, fa- 

ther of Thomas Green the pauper, came by certificate from 

Roy/lon to Ampthill. They remained together at Ampthill 

under the certificate, till Thomas the pauper came of age. 

Then Thomas the pauper, being upwards of 21 ,years of 

age, married in Ampthill, and left his father, and lived 

there with his wife and children diſtinct from his father, 

till removed by the preſent. order. Three years after the 

marriage of Thomas, Jobn the father removed from Ampt- 

kill to Bugden, and there gained a ſettlement : But Thomas 

the pauper never lived there. It was argued, that here 

was a good fertlement'6f the pauper at Bugden, for that 

the laſt ſettlement of the father would be the legal ſettle- 

ment of the ſon, unleſs the ſon had gained a new ſettle- 

ment of his own. On the other hand, it was inſiſted, that 

as the ſon did not live with his father at Bugden, he could 

not gain any ſettlement there, being no part of his fami- 

ly; and the rather, becauſe he had an independent and 

diſtinct family of his own at another place. And of that 

opinion was the court; who held, that the pauper ceaſed 

to be part of his father's family, upon his marrying and 

living ſeparate and diſtinck from his father. Burrow's. 

Settlem. Caf. 20 „ | 

5. H. 10.&. St Giles's and Every Blackwater. Tho' Father dead. 

the place of the birth of a child, where the father hath 

no ſettlement, is the place of the ſettlement of the child; 
Bruton. yet where the father hath gained a ſettlement, his chil- 
to wit, dren, though born in another pariſh, ſhall be looked on 
: ſhould as ſettled at the place of their father's laſt legal ſettlement, 

_—_ and ſhall be removed thither, as well after the death of 


their 
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Pooꝛ. (Settlement with the parents.) 
their father, if occaſion requires, as' in his lifetime, ſup- 
poſing they have gained no ſettlement of their own, L. 


Raym. 1332. Str. 580. Es FRET 
- T:8 . K. and Luckington.” Howel and his wife were 


ſettled at Luctington, and came to St. Auſtin's, and there a 


child was born. The father dies in the king's ſervice. 


The queſtion was, who ſhall keep the child? It was ob- 


jected, that it was ſettled where born; for that they could 


not fend it to the father, when he was dead. But by Hoi 


Ch. J. The death of the father doth not alter the child's 
fettlement! Cond. 330, 6 ts 


So if che father dies before the child is born; yet the 
child ſhall be ſettled where the father was ſettled before his 
| death. M. 5 An. L. and Clifton, Viner. Setilem. J. | 
Fether dead and 


the mother a 
widow. 


6. . r'G. St. George's and St. Tatherines. A man 
ſettled in St. Katherine s, married, and had fix children 
born there, and died. After his death, the widow goes 


into the pariſh of St. Gerrge, with her ſix children, and 
rents a houſe of 121. a year, and lives in it with her 


children four months. The ſingle queſtion was, Whether 
the children ſhould be fettled where their father was iaft 


ſettled, ot have a ſettlement with the mother in the pariſh. 


of St. Grorge? And the whole court were of opinion, 
that the fix children were ſettled in the pariſh of St. 
George, where the mother's laſt ſettlement was. And by 
Parker Chief Juſtice, There is no diſtinction between 
the ſettlement of children with the father or mother; 
for they are as much heris as the father's, and nature 


bobliges her, as much as the father to provide for them; 


ſo does the law; and every argument that holds for their 


ſettlement with the father, holds as to their ſettlement 


with the mother. The reaſon why children ſhall not gain 
a ſettlement, where the widow gains a ſettlement only by 
intermarriage, is, beeauſe it is then not her family, but 
her huſband's; and ſhe cannot give the children any 
ſuſtenance without the huſband's leave. But in this caſe, 
ſince ſhe is equally puniſhable with her huſband for deſert- 
ing her children, and therefore could not leave them be- 


hind her, they muſt gain a ſettlement with her. Foley 254. 


Se. C. V. 1. 69. 5 | V 
Hl. 13 G. Voodend and Paulſpury. John Buncher was 
ſettled at Moodend, and died, leaving a widow and one 
daughter aged 14 years. The widow removed to Puolſ- 
pury, into a meſſuage and tenement of her own for life, 
and took her daughter with her, and the daughter lived 
with her there two years. And the queſtion was, Whether 
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the daughter gained a ſettlement at Paulſpury? And it was 


adjudged that ſhe did; becauſe the mother being a widow, 
having gained a new ſettlement after her huſband's death, 
1 the daughter gained à ſettlement alſo as part of her 
4 family. And there is no difference between a father's 


4 gaining a ſettlement, and a, mother's, in ſuch, à caſe, as 
this; for the mother is obliged to provide for her children 


4 after her huſband's death, as the, father was when, living; 
„ and ſhe could not leave this daughter behind her, neither 
pg bay a removed from her. L. Raym. 1473. Ful. 256. 
lr. 74 I. r 8 6 91 75 nt 1 7 
he T. 8 & g G. 2. Barton\Turfe and Happiſturgh. . Thomas 
Nis | Man hired a farm of the. yearly value of ,100't, in Barton 
Turfe, which he occupied for about three years, and died 
5 there. After his death his widow removed fram Barton 
_ Turfe to Happiſburgh, and dwelt. in a houſe and occupied 
the lands there, of the yearly value of 41. which were given 
a0 to her by the will of her father. And Deborab her daughter, 
her being then of the age of 13 years, went and lived with | 
der her mother as part of her family, for about à year and a 1 
wn half. By the court: The daughter gained a new ſettlement 14 
[iſh in Happiſburgb, by living with her mother there, as part of "= #1 
54 her family, upon the mother's own, For a child may gain 'F 
© 64. pl ſeitlement under its mather after the father's death, ei 
d by equally as under its father whilſt alive. The mother's 14 
To ſettlement has the ſame effect upon the child as the father's 179 
And the like was held by the gpurt in t > of. F 
%%% J 
their , 7 7255 10. WWangfor 4 and Brandon. Three poor men pather 44 and a, 
_ of //angfard, came into the pariſh. of Brandon, and there the mother mar- i 
Kaen 1 three poor widoms of Brandon, who feceived re- ried again. Cl 
A by e pariſn ; each of which. widows had . 
W children by their former. huſbands,” ſome under g, ſome 1 
4 Bs above 7 years of age. It was holden, that\the children did 11 
is caſe, N a ſettlement in Fangford, nor were removeable 1 ' 
Corte munen, go charge chat pariſh, As te, the murſe, children, 11 
ein be⸗ 5 baden Lis t be ſent thither for nurture only: Vet Wl 1 F: 
ey 254+ i the pariſh, of Brandan muſt relieve them there, and | 1 
not the pariſh, of a Hangferd. But the children above the i! 
ber Was 2 7 Fears ought not to be removed at all; being [| F | 
nd one Ai ar e e in the, pariſh-of Branden. And the re- 1 
Pualj- 0 mother ſhall have no influence, on the ſettle- 18 
for life, bee EY GUilarep. | Garth. 449+ 2 Cs. Buro: 
er lived | n. Ceſ. 3. A %%% DA | t net F F 
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Pod. (Settlement with the parents.) 
In the aforeſaid caſe of Commer and Milton, T. 2 An. It 
was ſaid, that if after the death of the father, the mother 
marries again, to a huſband who is ſettled in anotker 
pariſh ; her children, ſuch of them as are above 7 years 
old, ſhall not be removed; thoſe under ſhall be removed, 
but that only for nurture, for they ſhall be kept at the 
charge of the other pariſh, where their father whilſt living 
was fettled; and to that pariſh they may be ſent after 7 


years old, as to the place of their lawful ſettlement ; for 
this accidental ſettlement of their mother, which was only 
by the marriage with a ſecond huſband, and as ſhe is now 


decome one perſon with him, *ſhall not gain a ſettlement 
eren“, IT e | 
And in the caſe of Moodend and Paulſpury aforeſaid, H. 
13G. It was ſaid, that if after the huſband's death the 
wife ſhall marry again, to a man ſettled in another pariſh 
her children by her former huſband muſt go with her for 
nurture, yet they are no part of her ſecond huſband's fa- 
'mily, and therefore gain no ſettlement thereby in the pariſh 
where the father in law:is ſettled. L. Kaym. 1473. 
F. 6&7 G. 2. St. Grles's in the Fields and St. Clement“. 
Jacob Maile, the pauper, was an infant of 9 years of age. 
His father's ſetilement was not known : His mother's 
ſettlement beſore their marriage was known. His father 
died: His mother married a fecond* huſband, who had a 
ſettlement; and ſhe, conſequently, gained a new ſettle- 
ment by this ſecond marriage. By the court: Jacob Mails 
"ſettlement is where his mother was laſt ſettled before her 
marriage with Jacob's father ; the new gained ſettlement 


of his mother not being gained in her own right, but 
only in right of her ſecond huſpand. And in this caſe 
the court agreed, that where children are ſent with their 


mother for nurture, they ate to be! ſupported at the ex- 
pence of the pariſn Where their legal ſettlement Is, 
O's Be] "Gaſes, 22 000 nent ings 1 TR 


- Note, The point in diſpute in theſe caſes was with re- 
ſpect to the ſettlement, and not with reſpect to the main- 
tenance. And it doth nôt ſeem yet to have been clearly 
determined upon ſolemn argument, how far overſeers of 
the poor ſhall be obliged to maintain any poor perſons not 
reſiding in their own pariſh"; except only in the caſe of 
perſons reſiding under a certificate, and in that caſe t 3 
their own voluntary act, for they might have refuſed to 
grant che certificate. In a general view, there is an ah 
parent inconvenience, if the overſeers may be compelled, 
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upon different occaſions, to reſort to ſeveral diſtant parts 
of tbe kingdom (as it may happen) to maintain their poor 


there. On the other hand there is an hardſhip in this 


preſent caſe of children going with their mother for nur- 
ture (which extends alſo to baſt ard children) until 7 years 
of age. But if a door is opened to admit theſe, others 
will follow, without a ſpecial act of parliament to prevent 
it: For at preſent the law ſeemeth to make no diſtinction. 
In practice, no inſtance occurreth of the overſeers of 
the poor of one pariſh applying to the overſeers of another 
pariſh, or to the juſtices reſpectively in the ſame or in 
different counties, for a relief towards the maintenance of 
ſuch infants or other like caſual poor. And even in their 
own proper parifh, where there is a workhouſe, the over- 


ſeers are not obliged to maintain any perſons but only in 


ſuch workhouſe. 


8. E. 8 G. 2. K. and St. Mary Berkbamftead. The father Father 3 
! 
ran away, and the mother went and reſided on an eſtate child can in 3 
| ſettlement with 
could gain a ſettlement, by refiding with the mother on *Þ< mother, 


deviſed to her : One queſtion was, whether the children 


ſuch eftare, where the father had never lived? And it was 
held by Lord Hardwicke Ch. J. That as it did not appear 
that the father was dead, the court muſt ſuppoſe him to 
be Jiving ; and in ſuch caſe, the children could gain no 
ſettlement but what wis derived from their father : But the 
matter was : afterwards referred to the judges of aſſize. 
Se. C. V. 2. 182. . | 

9. H. 12 G. Weftram and Chil 


M. 3 C. 2. St. Giles's and St. Margaret's. Sarah Ethe- 


rington, with Dorothy her daughter aged five years, was re- 


moved from St. Margaret's to St. Giles's, as being the place. 


Qt Sarab's laſt legal ſettlement before her marriage, ſhe 


having married an [ri/hman who had no ſettlement: And it 
was adjudged, that Dorothy her daughter ſhall be ſettled 
With her mother in the pariſh of St. Giles, where her ſaid 
mother's ſettlement was before marriage. Fol. 251. 

T. 9 G. X. and St. Paul's, Shadwell. Reſolved by Eyre 
and Forteſcue, that where the father being a foreigner had 
no ſettlement, the children ſnould have the benefit of their 
mother's fettlement; for that her right ſhould deſcend to 
hem, and they ſhould not be ſent to the place of their 
birth, He /. C. V 261 13. * ö 
Vor, III. 3 H. 


CH. tone. An Engliſhman, Father having 
whoſe ſettlement was not known, married, had a child, no ſettlement, 
and ran away: The child was then nine years of age. vhe*her the 

| , Schild ſhall be 
By the court, the mother and child ought to be ſettled, 


: ſettled with the 
where the mother was ſettled before marriage. Foley 2.52, mother, 
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H. 10 G. St. Giles's and Everſly Blatkwater. It was held 
by the court, that where the father's ſettlement cannot be 
found, yet if the m other's can, the child Hhall have the 
benefit of that. Sg, C. V. 2. 112. 

H. 28 G. 2. St. Botolph's without Bibopſeate, and Se. Fobn's 
Mapping. A child of an Iriſhman having no ſettlement in 
England, and ſuppoſed to be on board a man of war in 
the Weſi Indies, and of his wife being an Englifwoman, 
was adjudged to go with the mother to the mothei's ſettle- 
ment which ſhe had before marriage. Burrow's Sett. Caſ. 

6 
, "L 33 G. 2. St. Matthew's Bethnal Green, and St. Kathe- 
rine's. A man, whoſe ſettlement was not known, married 
a woman who was ſettled in the precinct of St. Katherine. 
They had a ſon born in Bethnal Green: Which fon married 
a woman ſettled in the pariſh of St. Leonard Shoreditch ; 
and had ſeveral children by her. It was argued that theſe 
children ought to follow the acquired ſettlement of their 
mother ; and not their father's, which was only a deriva- 
tive. one from their grandmother, who had married a 
Frenchman that had no ſettlement. But not allowed by the 
court; who ſaid, that there is no difference between an 
acquired and a derivative ſettlement. And the rule laid 
down was this; That the child's ſettlement follows that of 
its father, if the father's can be found; and that no re- 
courſe ſhall be had to the mother's ſettlement, till that of 
the father can be traced no further. And theſe children 
/ were adjudged to be ſettled at St. Katherine's. Burrow, 
| Mansfield. 8 70. Burrows Sett. Caſ. 482. 
Father and mo- 10. A travelling woman, having a ſmall ſucking child 
danch upon her, was apprehended for felony, and ſent to the 
"i ſettlement not gaol, and was hanged: This child is to be ſent to the place 
4 Th known. of its birth, if it can be known; otherwiſe it muſt be ſent 
to the town where the mother was apprehended, becauſe 
that town ought not to have ſent the child to gaol, being 
no malefactor. Read. Poor. Dalt. 168. 
And where a child is firſt known to be, that pariſh muſt 
provide for it, till they find another: By Holt Ch. — Comb. 


[ 364, 372+ 


| 9 | | vi. Of ſettlement by apprenticeſhip. 


are theſe following; which I will firſt exhibit together at 
one view, and then ſet forth the judgment of the court of 
king's bench upon the ſeveral parts thereof, 
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| bound an apprentice by indenture, and inhabit in any tnwn or 


into any pariſh by a certificate, ſhall be adjudged by any abt 


not paid or tendered, or indentures nat flamped or tendered 10 
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By the 13& 14 C. 2. c. 12. On complaint by the church- NO 

wardens or averſeers of the poor, within 4.0 days after any perſon ana Jes 

ſhall come to ſettle in any pariſh, on any tenement under 101, a tices, 

year ; two juſtices ( Q..} may remove him to the place where he 

was laſt legally ſettled, either as a native, hauſholder, ſojourner, 15 

apprenti:e, or ſervant, for the ſpace of 40 days at the leaſt. « 
By the 1 F. 2. c. 17. The ſaid 40 days ball be reckoned, 

not from the time of his coming to inhabit, but from the time of 
his delivering notice in writing. And by the 3 W. c. 11. 
Nat from the time of delivering ſuch notice, but from the time of 
the publication of ſuch notice in the church. | 

But by the ſaid act of the 3 W. If any perſon ſhall be 
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pariſh, ſuch binding and inhabitation ſhall be adjudged a ge 
ſettlement, though no ſuch notice in writing be delivered and pub- 
liſhed. ſ. 8. "124 | 

By the 12 An. ft. 1. c. 18. If any perſon, after June 24. 
1713. ſhall be an apprentice bound by indenture to any perſon 
reſiding under à certificate, in any pariſh, townſhip, or place; and 
not afterwards having gained a legal ſettlement in ſuch pariſh, © 
townſhip, er place; fuch apprentice, by virtue of ſuch appren- 
riceſhip, indenture, or binding, hall not gain any ſettlement in 
ſuch pariſh, townſhip, or place; but every ſuch apprentice ſhall 
have his ſettlement in ſuch pariſh, townſhip, or place, as if he 
had not been bound apprentice, ſ. 2. 

And by the 9 & 10/7. c. 11. No perſon who ſpall come 


b — 


whatſoever to gain a ſettlement in ſuch pariſh,” unleſs be ſhall 
bona fide take a tenement of 101. a year, or execute an annual 
15 y ſuch pariſh. (And conſequently not by apprentice- 
Ip. | | 
And by the 8 4n. c. 9. and g Ar. c. 21, The maſter 
ſhall pay duty of 6 d. a pound, for 50 l. or under, and of 12 d. 
a pound for every pound above, of money, or of things not 
money according to their value, gi den with apprentices, and 
proportionably for greater or lefſer ſums : Except money given 
with pariſh apprentices, or out of publick charities. The ſum 
8/ver, to be written in the indenture in words at length, And 
bejides the lamps before requiſite, the indentures to be moreover 
fiamped with another ſlamp, denoting the 6 d. or 12 d. a pound 
reſpeftively. And if the ſums are not truly inſerted, or duties 
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be Stamped within the time limited: Such indentures ſhall be 
void, and not available in any court or place, or ta any purpoſe. 
whatſoever, 9 85 | | 


* 2 And 
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And by the 31 C. 2. . 11. No perſon who ſhall have been 


bound an apprentice, by any deed, writing, or contract, not in- 
dented, being firft legally flamped, ſhall be liable to be removed 
from the place where he was fo bound and reſident 40 days, by 
any order of removal, or order of ſeſſions, by reaſon only of ſuch 

writing not being indented. . | 
General expoſi- 1. The ſtatute of the 13 & 14 C. 2. gives power to 
tion of the ſta- remove perſons within the ſpace of 40 days after they 
1 come to reſide, but no power to remove them after the 
ſaid 40 days; and conſequently where the overſeers have 
neglected to remove them for 40 days, they become after- 
wards unremoveable. The ſtatutes of J. 2. and J. 3. do 
reſtrain ſuch 40 days reſidence to be after notice in writing; 
but the latter clauſe of the ſtatute of V. takes off that re- 
ſtriction with regard to apprentices; and the reaſon thereof 
is, be cauſe ſuch notice would be to no purpoſe, for that 
the juſtices cannot upon the complaint of the overſcers 
remove the apprentice from his maſter, that is to ſay, they 
cannot upon complaint of the overſeers make void the 
indenture between the maſter and his apprentice, by which 
the apprentice is bound to live with his maſter, and the 
maſter is bound to keep him ; for this can only be done 
upon the complaint of the maſter or apprentice : And con- 
tinuing 40 days unremoveable without notice, is the ſame 
' thing as continuing 40 days removeable, but not removed, 
after notice ; and conſequently the party hath gained a 
ſettlement. And it is poſſible that the apprentice may gain 
as many ſettlements as there are ſpaces of 40 days in the 
term of his apprenticeſhip; and where he ſerves the laſt 
40 days, there is his laſt ſettlement : Conſequently, he 
may gain a ſettlement long before his maſter ſhall gain one; 
as where his maſter's ſettlement ſhall ariſe from executing 
an annual office: Or, he may gain a ſettlement, whilſt 
his maſter ſhall gain none, as when he reſides upon a 
tenement under 101. a year: And of conſequence, the 
maſter may be removed, when the apprentice cannot be 
removed; and in ſuch caſe the maſter ſhall be nec eſſitated 
to apply to the juſtices, to compel the apprentice to go 

. along with him. 8 
Binding to bein 2. E. 21 G. 2. Stratton and Llewannick. Two juſticcs 
writing. make an order to remove Stephen Pethick from Llewannick to 
Stratton. And upon appeal, the feflions confirm that 


order. The caſe was; Stephen Pethich the pauper, at his 
age of 14 years, was by his mother (being then a widow) 


placed as an apprentice with his brother in law John 
| Petherich, 
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Petherick, by trade a cordwainer, in the pariſh of Stratton, | 
for fix years, to learn the ſaid trade: But at the time of 


1 = placing him as aforeſaid, no indenture of apprenticeſhip 
y was executed. His mother agreed to pay to his maſter 41. 
h in hand, and 41. at the end of three years, and his maſter 
was to find him meat, drink, waſhing, and lodging 
0 during the ſaid ſix years, and his mother was to find him 
y cloaths during the ſaid term. All which was performed 
ne accordingly. And the ſaid Stephen Pethick believes, that 
de in or about the laſt year of the ſaid term, one part of an 
11 indenture was prepared, in order to bind him an apprentice 
30 to the faid Jahn Petherich, purſuant to the ſaid contract or 
g agree ment: But he doth not remember that he executed 
01 the ſaid part, or that it was executed by his mother and 
«of the faid John Petherick or either of them, nor what is be- 
hat come of the ſaid one part.—— It was moved to quaſh 
os theſe orders, for that all this doth not amount to ſuch a 
hey binding as will gain a ſettlement, there being no indenture 
the duly executed, The court ſeemed to think this exception 
hich too ſtrong to be anſwered ; and made a rule to ſhew cauſe 
| the why the orders ſhould not be quaſhed : While rule was 
done afterwards made abſolute, without defence. And both 
1 05 orders were quaſhed. Burrows Setil. Caſ. 272. 
fame H. 22 G. 2. Mawnan and Falmouth. It was moved to 
oved, quaſh an order of two juſtices, and an order of ſeſſions con- 
led a frming the ſame, for removing Jane Luckey from Falmouth 
„gain to Mawnar, upon the foundation of her having ſerved an 
n the apprenticeſhip there. The objection was, that it was on! 
16 laſt by a parol binding; whereas the act requires that it be by 
iy, he indenture. On a rule to ſhew cauſe, the counſel on the 1 
ge other ſide acknowledged that it could not be ſupported. | . 
cuting Burr. Set. Caf. 290. 5 FD Wai 
whillt 3. By the ſeveral ſtamp acts, the indenture is to he Io be 4 I 
1pon 8 written on parchment or. paper ſtamped with a 28. 6d. | 4 
e, the ſtamp except indentures of .pariſh apprentices, which | | 
not be are to be on a ſixpenny ſtamp. And there are to be ad- Wo 
>flitated ditional ſtamps (as aforeſaid) in proportion to the value of 11 
e to go money or other things given with the apprentice; except i '4 | 
money given with pariſh apprentices or out of publick - 
juſtices Charities. : | SEE 5 2 4} | 
mich to T. 17 & 18 G. 2. Llanvair Dyffryn Cluyd and Llanli- 155 
n nt dan. John Edwards, an infant, was by his father bound HIP 
r, at his apprentice by indenture, but the indenture was not 138 
widow) ſtamped. And it was ruled, that the indenture not be- 1 
0 John ing on ſtamped parchment or paper could not be given 1 
2 2 0 1 
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in evidence at all, being abſolutely void to all intents and 
purpoſes. Burrow's Settl. Caſ. 236,  _ | 
A. 16 C. 2. Holbeck and Gilaerſon. Peter Orange the 
pauper was bound a pariſh apprentice by indenture; but 
the indenture being produced, it appeared not to be 
ſtamped. It was objected, that by the 5 V. c. 21. which 
Jays a duty of 6d. upon the indenture of a pariſh appren- 
tice, it is enacted, that ſuch indenture ſhall not be gi- 
ven in evidence, nor. be available in any court, till the 
duty and alſo a penalty of 5 I. be paid, and the parch- 
ment or paper ſtamped. And by the court, This inden- 
ture was neceſſary evidence to make out the proof of a 
binding by indenture, for that binding could be no other- 
wiſe proved but by the indenture; and the indenture being 
not ſtamped could not be admitted as evidence, and the 
Juſtices ought to have paid no regard to it. Burreu's 
Settl. Caf. 198. | | 
H. 4 G. 2. Cuerden and Leyland, On a ſpecial order 
of ſeſſions it was ſtated, that the pauper was bound ap- 
prentice by indenture, and the maſter had 20s. paid 
him; that he ſerved. three years; but that the maſter 
never paid the duty of 6 d. in the pound according to the 
8 An. c. 9. . 39. which ſays, that if the duty be not 
paid, the indenture ſhall be void to all intents and purpo- 
ſes whatſoever. The caſe was referred to Forteſeue J. who 
went the cireuit: And he held it a ſettlement, becauſe the 
maſter had ſix months to pay the duty in; fo that during 
thoſe ſix months a ſettlement was gained; and it ſhould 
not be in the power of the maſter to defeat it by matter 
ex poſt facto. And purſuant to this opinion, the ſeſſions 
held it a ſettlement, But upon debate in the king's bench, 
the order was quaſhed; for they ſaid, it was making the 
indenture good to one purpoſe, when the act of parliament 
had made it void to all intents and. purpoſes whatſoever. 
And tho” it was a hard caſe, they could not break thro' 
the pcſitive words of the act. Str. 903. Sf. C. V. 2. 
134. ä by = 
But upon payment of the duty and penalty, and a re- 
ceipt thereof from the ſtamp office produced in evidence, 
the writing is made good. 8 Mod. 365. | 
E. 13 C. 2. North Owram and Ovenden. The mother 
of Samuel Spencer the pauper propoſed to put him an ap- 
prentice to a maſter at North Ouram, who refuſed to 
take him becauſe he wanted clothes; but propoſed to 
take him, if they would clothe him, or give him money 
to clothe him with. The grandfather of the boy ſaid WM No duty 
| Le would do fo. And it was thercupon agreed, that the 
75 grandtathet 
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id grandfather ſhould pay 3os. to the maſter. to. clothe the 109: 
boy withal, and that the maſter ſhould take him as an. 1 
he apprentice. And in purſuance of that agreement, the . 
ut maſter did lay out 3os. in clothing for the boy. . And: #4 
re afterwards an indenture was drawn and executed by the 1 
9 maſter and the ſaid Samuel Spencer the apprentice: And. Wi 
Sl the 30s. agreed to be given and Jaid out as aforeſaid was. N 
gi- paid by the grandfather to the ſaid maſter. And in con- 110 
the ſequence thereof, the ſaid apprentice ſerved his ſaid ma- 4908 
ch- ſter under ſuch indenture and agreement for ſix years in 1 
=P North Owram. And in the ſaid indenture a . covenant. 1 
Ca was made and mentioned, for the ſaid mafter to find. TH 
SY clothes for the ſaid apprentice during all the. ſaid term. #14 
ing But in the indenture no mention was made of the ſaid 1 
the ſum of 30s., ſo agreed. to be given as aforeſaid, neither 41 
e's was any duty paid for the ſame, nor was the ſaid inden- it 
ture ftamped with the additional ſtamp required by the 11 
rder 8 An. c. 9. to denote ſuch ſum given with the apprentice. 1 
ap- It was urged, that the apprentice hereby gained no ſet- 171 
paid tlement ; both becauſe the ſum, given with him was not i 
jalter inſerted in the indenture in words at length, and alſo = 
o the becauſe the indenture was not ſtamped with the ſaid addi- 41. 
8 tional ſtamp. By the court: The not inſerting in words v4 
urpo- at length che full ſum received or contracted for, ſubjects 1 j 
3 the maſter to a forfeiture, but doth not make the inden- Fill. 
ſe the tute void. And upon the ſtate of the caſe, the maſter is 161 
luring to be looked upon in no other condition than if he had 1 
ſhould been a ſtranger employed as an agent by the grandfather 11 
matter to clothe the boy: And the grandfather was obliged to Phi 
ſeſſions repay him, and did repay him. This clothing was be- 11 
bened, fore the binding: So that it amounts to no more than 11 
ng the putting a boy apprentice ready clothed. It is not. a | 1 
iament præmium received by the maſter. The ſtatute means 1 
tſoever. money given for the benefit of the maſter. But he has Bj 
k thro” no benefit from this 30s. He was not obliged to clothe ep 
a © 7 the boy before he was his apprentice : And this agree- Wi 
| ment was executed before the indenture was ſealed. l 
ad a fe- And it was adjudged that the apprentice gained a ſettle- IE 
vidence, oy under the ſaid indenture. Burrows Settl. Caf. "IB 
145. 2 „ | | 5 1 
mother E. 19 C. 2. Baxter and Fairlam. The ſingle queſtion 149 
3 an ap- upon a demurrer was, whether an indenture of an appren- ut. 
fuſed to ticeſhip, where 6d. is mentioned to be the ſum given ay! 
poſed to 33 the apprentice, be or be not void for want of tbe 11. 
m money uty being paid for the ſaid ſum ſo given. By the court: 111 
boy faid o duly was ever intended to be paid tor ſo inſignificant Wy 
that the X 4 a lum, | | 1 
andfathel 11 
i | 
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a ſum, there being no coin in England ſmall enough to pay 


it. And by the act no ſtamp is required for leſs than 205, 


Whether it need 


to be indented, 


— 


1 Wilson. 129. . 1 

H. 28 G. 2. Yarmouth and St. Margaret's in Norwich, 
The pauper William Fackſon was bound and ſerved a ſe- 
ven years apprenticeſhip in St. Julian's, Nerwich. But it 
appeared that the apprenticeſhip. was in conſideration of 
6 d. given to the maſter with the faid apprentice, and 
no duty was proved to be paid for the ſame. It was ob- 
jected, that this indenture was void to all intents and 
purpoſes. Bur on ſhewing cauſe, the point was given up, 
on the authority of Baxter and Fairlam. Burrow's Settl, 
A . N 
H. 7 G. 3. St. Matthew's Bethnal Green, and St. Botolpl's 
Aldgate, The ſum of 5 J. was inſerted in the indenture 
as given with the apprentice, and was paid to the ma- 
ſter accordingly, and the indenture had no ſtamp deno- 
ting the duty of 6d. in the pound being paid by the 
maſter for the ſaid ſum. This ſum was paid out of a 


voluntary annual ſubſcription for putting out children ap- 


prentices brought up at the charity ſchool of the pariſh 
of St. John Wapping; and truſtees are appointed annually 
for managing the ſaid charity, and a treaſurer, It was 
objected, that this being a private and not a permanent 
charity, and conſequently not within the exception of 
the act of parliament as to puvlick cbarities, the inden- 
ture therefore, not being ſtamped, was void. But by 
lord Mansfield and the court: It is a public charity, 
and a very laudable one. It is not neceffary that it 
thould be a permanent charity. The reaſon of the di- 
ſtinction between a public and private charity is, obvi- 
ous : a private charity might be calculated to evade the 
act; but a publick one cannot be ſuppoſed to haye been 
fo.  Burrow's Settl. Caſ. 5 4. | | 
4. 7. 5 C 6G. 2. K. and Meliingham, A perſon was 

; bound by indenture, tho' not actually indented ; and 
the ſeflions adjudged the ſettlement on the foot of that 
binding. Exception was taken, that this was a binding 
without indenture, and not good; and alſo whatever the 
writing was, the pauper was no party to it, nor could 
be concluded by it: And a deed poll will not bind an 
infant, nor a poor perſon put out by the overſeers with- 
out his own contracting; for the ſtatutes which make 
ſuch covenant binding upon them, do require that the 
binding be by indenture. And by the court, The ex- 
e ceprion 
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| | ception muſt be, allowed, and the order quaſhed. Se,. 


| A And this conſideration was the cauſe of making the 
| ſtatute of the 31 C. 2. c. 11. abovementioned, which 


enacts, That no perſon bound by writing not indented, 
being legally ſtamped, ſhall be liable to be removed for 
that defect only. 1 W Tag 
5. H. 3 G. 2. Newbury and St. Mary's in Reading. A Infant binding 
poor boy, of 14 years of age, bound himſelf apprentice himſelf. | 
for 7 years to a weaver, It -was argued, that this was 
not a binding according ta the ſtatute, and therefore did 
not gain a ſettlement ; and that the indenture was void, 
becauſe an infant could not bind himſelf, | But by the 
court, It did gain him a ſettlement ; for an infant may 
make an indenture for his own benefit. Foley 154. Andr. 
W M. 10 G. 2. St. Nicholas's and ot. Peter's both in Binding for leſs 
Ipſwich, © There was an indenture of apprenticeſhip for term than) 
four years; which the apprentice ſerved accordingly : Ver. 
Whereas the ſtatute of the 5 Eliz. requires that it ſhall 
not be for leſs than 7 years, And the queſtion was, whe- 5 
ther this ſhould gain a ſettlement ? It was urged, that it 
could not; for that the ſaid ſtatute of the 5 Eliz. enacts, 
that all indentures otherwiſe than by that ſtatute ſhall be 
clearly void in the law to all intents and purpoſes; and it 
is appointed by the ſame ſtatute, that perſons dwellng in 
cities and towns corporate ſhall take apprentices for 7 
years at the leaſt, whereas this maſter, dwelling, in'a 
town corporate, hath taken this apprentice only for, 4 
years, But by lord Hardwicke Ch. J. and the court: 
The indenture is not void, but only voidable, at the 
election of the parties themſelves, if they think fit to 
take advantage of it; and not by a third perſon, It 
can only be ayoided by the maſter or ſervant, who were 
the parties to it; but not by the pariſh, who haye had 
the benefit of the ſervice of this apprentice. And the 
difference between this, and the caſe of Cuerden and Ley- 
land, is, that the act about the ſtamps not only ſays that 
the indentures not ſtamped ſhall be void, but goes on and 
adds theſe words, and not available in any court or place, 
or to any purpoſe whatſoever, and that no indenture re- 
quired by that act to be ſtamped, ſhall be given or admitted 
in evidence, unleſs the party firſt make oath, that the ſum _ 
really given with the apprentice, or contracted for, was 
truly inſerted. And yet the order made in that caſe, 
Was grounded upon the indenture, which was not * 
ed, 
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ed, nor was the duty paid. Therefore the juſtices ad. 
mired a matter in evidence which they ought, not to 
have dons. And it hath been holden, that if the juſtices 
admit evidence which they ought not to admit, it is a 
ſufficjent reaſon for quathing their orders. Burrow s Set. 
Caf. 91. 
Binding for fur- 2 wn 19 C. 2. St. Petrox and Stoke Fleming. Fane: Giles, 
ther term than the pauper, was bound a pariſh apprentice in $1, Petros 
IG untit her age of 2t, without the alternative or till time of 
marriage, as the ſtatute requires. It was urged, that by 
this binding and ſervice ſhe gained no ſettlement, the 
binding being contrary to the ſtatute, and therefore 0 
But by the court, "The caſe of St. Nicholas's s and. St. Peter's 
is in point. The indenture is not. void, but only void- 
able by the parties themſelves, if they ſhall think fit to take 
adyantage thereof ; but it is neither void nor voidable by 
the pariſh as to gaining A "ſettlement. Burrow's Settl. 
Caf. 7", oi | 
Apprentice ſet- 8. An ap rentice well ſettled, being with 2 maſter re- 
e ET movable, cannot be removed LILY hun ; but the maſter 
may complain on the covenant, Caſes of F. 211. | 
Settlement of H. 4 An. St. Bride's and St. Saviour's, . A woman 
| _ — who' was fettled at, St. Saviour's,, with her apprentice by 
oth, not depend. de 
an the ſetile. indenture, came and took a lodging in Se. Bride's, and 
ment of the there continued dbove 40 diys with her apprentice, who 
_ ſeryed her there. This was held by the court, to be a 
ſettlement of the apprentice at St Bride's, though the 
miſtreſs had no ſettlement there. 2 Salk. 533. 
10. M. 11 G. St. 'Fohn Baptiſt and St. James Biſhop 
Caninge.* Binding and ſerving will not make a ſettle- 
ment, but the ſettlement muſt be by inhabiting; which 


1 be but where the party lodges. L. Raym, 1371. 


1 W G. K. and $t. Olave' 5 Jury. An anprenitice is 
wk to a cobler, who keeps a {tall in one pariſh, lies in 
another, and the boy in a third; and the ſeſſions adjudge 
the ſettlement where the fall | is, becauſe the ſervice was 


Inhabitancy to 
be where the 
party lodges, 


oy 
* 


there. But by the court, the boy has gained no ſettle- 
ment in any of the three pariſhes ; for the {all is not ſuffi- 


cient to give him one, the maſter lying in another pariſh, 
And the order was quaſhed. Str. 51. 

[Note, this caſe ſeemeth to ſtand alone. And by the 
analogy of the other caſes, with reſpect both to apprenti- 
ces and ſervants, it ſeemeth that the cobler's apprentice 
gaincd a ſettlement in the variſh where he lodged. A 


man Way be oecupied in ſeveral pariſhes in the day * 
ut 


apprent 


John 2 
Years, 

in Cale 
a woma 
riage, h 


4 
Y 
a 
FF 


prenti- 
Prentice 
ed, >. 
ime 
ay time; 
but 


\ 


but his home and habitation ſeems to be where he draws 
to at night, ] | | | 110136 
. 3 G. St. Mary Colechurch and Radeliſte. A boy was 


bound apprentice. to a {eafaring man, and ſerved him for 


a quarter of a year in the day time on land, in the pariſh 


of St. Mary Colechurch, but lay every night on ſhipboard 
in Radcliffe... But the juſtices. apprehending the ſettlement 
to be where. the ſervice was, ſend him thither. It was 
moved to quaſh this order, and was likened to the afore- 
ſaid caſe of the cobler. By Parker Ch. J. A man pro- 


perly inhabits where he lies; as in tie caſe where the 
houſe is in two leets, he is to be ſummoned to that in 


which his bed is. And the order was quaſhed. Str. 60, 
Caſes of S. 105. Foley 159. VAC 
E. 5 C. 3. Burton Bradſtoct and Bothenbampton. James 


Capon the pauper was bound apprentice for 7 years to a 


maſter at Bridport, then owner of a ſhip g; and the ap- 
prentice went on board the ſaid ſhip, and there ſerved his 
apprenticeſhip. The ſaid ſhip was employed in a coaſt- 
ing trade from Bridport harbour to many other ports. 


And during all that time, the ſaid harbour, was, and was | 


conſidered. by the captain and ſailors, as the proper home 
of the ſhip, and, to which ſhe returned at the'end of every 
voyage. And during the laſt 40 days of the apprentice- 
ſhip,. the ſaid James Capon reſided, lodged, and ſerved 
his maſter, on board the ſaid ſhip in Bridpert harbour afore- 
ſaid. Bridport harbour is a, baſon in the-pariſh of Burton 
Bradflock, which by an act of parliament in the 11 G. 2. 
was dug and made on a piece of land lying. within the 
ſaid pariſh of Burton Bradſioch.—By lord Mansficld and 
the court: Lodging in a, pariſh is the ſame, whether it be 
on board a ſhip or on land. Caſual refidences; oracci-- 


dental inhabitancies, are out of the preſent caſe. This 


harbour or baſon is ſtated to be the proper home. of the 
ſhip, and to be within, the pariſh of Burton Brailſtack : 
And the. ſervice was bona fide, without any prentence of 


colluſion, performed in that pariſh..., Therefore there 


ſeems to be no material difference between this caſe, and 
the ordinary caſes of gaining ſettlements in pariſhes by 
apprenticeſhip... Burrow's Settl. Gaſ; Ad n N 
M. 7 G. 3. Caſtleton and Hundersfield, The pauper 
Jobn Holroid was bound to a maſter at Coftleton for 7 
years. He worked, dieted, and lodged with his maſter 
in Caſtleton for four years and an half; and then married 
2 woman who lived in Fundersficld. After which mar- 
mage, he worked and dieted 2!! along with his maſter in 


Caſtieton 
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Forty days reſi-— 1 A 


dente ſucceſſively 


not neceſſary. 


Apprentice aſ- 


vgned, 
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Caſtleton in the day time, but lodged at nights with his 
wife at her father's houſe in Hundersfielt, until the expi- 
ration of his apprenticeſhip, which was about two years 
and an half from the time of his marriage. By the court 
clearly, he gained a ſettlement at Hundersficld, where he 
lodged,  Burrow's Settl. Caf. 569. Tray 
H. 10 G. K. and Cirenceſter. | There was an ap- 
prentice bound in the pariſh, who lived there off and on 
for three quarters of a year. Exception was taken, that 
this was no ſettlement, ſince he might not inhabit 40 
days together. But by the court, That is not neceſſary, 
And the order for making it a ſettlement was confirmed. 
Str. 579. ee 9 ee, | 1 
AST 9 G. St. Olave and All Hallows, If a maſter 
aſſigns over his apprentice, and the apprentice ſerves in 
- purſuance. of that aſſignment; he thereby gains a ſettle- 
ment: and it differs not whether he ſerves with one maſ- 
ter or another; -for-he\ ſtill ſerves by virtue of the firſt in- 
, TD OO | 
13 #. Caftor and Hicles. A poor child being bound at 
. Caſter, his maſter there aſſigned him over to another maſ- 
ter, who lived in Aicles. And it was held, that the poor 


child ſhould gain a ſettlement at Aicles, where his ſecond | 


maſter lived; for though the apprentice was not affign- 
able, yet that aſſignment was not merely void, but amount- 
ed to a contract between the two maſters, that the child 
mould ſerve the latter. So that this aſſignment is good 
by way of covenant, though it be not an aſſignment to 
paſs an intereſt. 1 Salk. 668. 
E. 7 G. 3. Taviſticł and Kelly. Roſamond Cock, a poor 
boy, was bound a pariſh apprentice to Richard Rundle at 
Lamorton, with whom he lived there ſeveral years. Then 
 -Rundle transferred him by aſſignment to Fohn Prout of the 
pariſn of Milton Abbot, with whom he lived till he was 
twenty years and an half old; at which time, he offered 
his ſervice" to Thomas Maſon of the pariſh of Kelly. The 
- faid- Maſon, apprehending that he was apprentice to Prout, 
ſent to Prout to know, whether it were with his conſent 
that Coch the pauper ſhould live with him. To which 
Prout anſwered, With all his heart: he might live with 
Maſon or any body elſe, provided he performed his agree- 
ment with him; which was, to pay one guinea a year du- 
ring the remainder of his apprenticeſhip. Accordingly 
he lived with Maſon in the ſaid pariſh of Kelly, for a year 
and upwards, The ſeſſions being of opinion that he 


gained no ſettlement thereby, vacated the order of the 
5 two 
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his two juſtices, which removed the pauper J 

4 to Kelly. It was moved to quaſh the ated e 

, . urged, that being a pariſh apprentice, and an infant he 

ur could not be transferred without the conſent of the | 

e he ſtices, and himſelf could give no conſent: and if of 

. could, it would not follow, that he could live in Kelly 20 

. i an apprentice, without the privity of the firſt maſter 

= Rundle, and there is no conſent at all from him either 

* expreſs or implied. Lord Mansfield ſaid, The only queſ- 

5 tion is, whether Prout conſented; and it is clear he did 

1 conſent: and his conſent included that of the firſt maſte 

rmed. And the order of ſeſſions was quaſhed, and the order of 

HAR the 3 affirmed. Burrows Sett. Caf. 578. 
—_ 2 7 3 2. K and St. George's Hanover ſquare, Apprentice ſerv- 
Rte. 3 _ was bound by indentufe a pariſh appren- mg CANINE RON 
_— „to George Leiceſter, in the pariſh of St. George's, nu agg 15 


a Where the lived above 40 days under 'the i 
rſt in- gained a ſettlement: Afterwards ſhe had by r = 
ment hired- out by the ſaid maſter to one Hall in we pa- 


my riſh of ws Mary le Bon, and there lived and lodged above 
15 3 40 days, that is, for the ſpace of one year and upwards 
+ 8 | 2 TORY continuing; and the ſaid George 
aan. 3 e — maſter received her wages, and found her 
bes of Br _ Shang court, the apprentice is well ſettled in 
ae child row's Se ] Cat _ V. 2. 138. Str. 1001. Bur- 
18 good 2 2 55 5 12. ; | | 5 
l 19H 3 St. Olave's and All Hallows. A perſon is 
Vu | ey te a maſter who lives in St. Olave's - 
a poor with an b the apprentice by his maſter's conſent lives 
Sug 5 por: _ ebe ng nes. By the court ; He 
Then . , place; for a erſon ma 
he wand 2 in another pariſh or place; 1 akhough 
1 he was and hy bebolit hoeri yet it is by conſent of his maſter, 
: ofere Sr. 54. | crues to his _— Caſes if S. 153. 
ra, *. bog ebony + of Holy Trinity and Shoreditch, Par- 
s conſent an Side fo ae the reſolution of the court. This is 
Fo which a My mage of one Ferrer from the pariſh of 
live with 3 boreditch ; by which it appears, that Fer- 
his agree” that he ſhould — n Truby, with intent 
a year PR: 2 3 . ere Green ; which he did for three years : 
ecording}y who lives 3 75 " inſiſted, that he being bound to Truby, 
for a yeat not in * rms pariſh, his ſettlement is there; and 
n that be opinion the e the ſervice was. But we are of 
der of the Shoredinch.- JUITICES have done right in ſending him to 
. oreartch, where the ſervice actually was. It is the ſame 
| | thing, 
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thing as if Truly bad turned him over to Green; in which 


caſe there would have been no queſtion, but he had 
gained a ſettlement in Green's pariſh, Str. 10. 
2. 49 Ghz. Petro and Stoke Fleming. Anne Giles the 


pauper was bound a pariſh apprentice to Rebecca Gregory 


of St. Petrox, till her age of 21. She ſerved there 5 years; 
when the ſaid Rebecca Gregory, by indorſement on the in- 
denture, delivered up the ſaid incenture, together with 
all. her right, intereſt, and term of years then to come and 
unexpired, of the ſaid apprentice, to Philip Foale of 
Stoke Fleming. And on the ſame day, the ſaid Anne Giles, 
being then of the age of 14 years, did voluntarily bind 
herſelf apprentice by indenture to the ſaid Philip Foale; 
and ſerved him under the ſaid indenture at Stoke Fleming 
for ſeveral years. The queſtion was, whether a ſettle- 
ment hereby was gained. at Stoke Fleming! It was ob- 


jected, that here was no regular aſſignment of the firſt 


indenture to Philip Foale, it being only delivered up, but 
not aſſigned. And the term was not expired, when ſhe 


bound herſelf to Philip Foale. By the court: Tho' an 


aſſignment of an apprentice, (except in London, by cu- 
ſtom) cannot ſtrictly be made; yet as this aſſignment 
was with the aſſent of the miſtreſs, the ſervice under it 


will be good for the purpoſe of gaining a ſettlement : for 


the ſervice continued under the firſt binding. Buryew's 
Setl. Caf. 250. | | 

E. 20 G. 2. Clapham and Auſtuict. Michael Milſon the 
pauper was bound a pariſh apprentice, to one Themas 
Jackſon of Auſtwick, tenant to the reverend Mr, ack/on 
of Clapham, who had covenanted to indemnify his tenant 
againſt all pariſh charges. Thomas Jackſon carried him 
to his landlord, together with the indenture; who ac- 
cepted, received, and provided for him. He deſired the 
mother to provide for the boy ; who did ſo, for 3 years, 
in Auſtwick; and the reverend Mr. 7ackſon paid her 208. 
a year. Then he lived with him in Clapham 8 weeks; 
and then ran away to his mother, and remained a quar- 
ter of a year with her in Auſttwict, and the reverend 
Mr. Fackſon conſented to his being there. Then the 
pauper. was placed with his brother, a maſon, in Auſt- 
wick, as an apprentice, by the reverend Mr. action, 
who gave him a new ſuit of clothes. And he ſerved his 
brother, as an apprentice, a twelvemonth or two, in 


Auſtwict; who took him as an apprentice, and quitted 


the reverend Mr, Fack/on of him. But the repreſenta- 


tives of the ficſt maſter (who was then dead) knew no- 
3 : | thing 


tles ; 


his living with his mother. It was objected, that this 
ſervice of the third maſter in Auſfiuict could not be con- 
ſidered as a ſervice under an aſſignment, nor as a ſervice 
under the indenture, for want of the conſent of the firſt 


maſter, On the contrary, it was inſiſted, that this ſer- 


vice muſt be conſidered as under the indenture ; the firſt 
parol aſſignment being, to this purpoſe, good. '/Filſon 
was the legal apprentice of Thomas Jackſon, and the equi- 
table apprentice of the reverend Mr. Fackſen, A legal 
aſſignment is not neceſſary. And this is a ſufficient ſer- 
vice under the firſt indenture. To this it was replied, 
that he gained his laſt legal ſettlement at Clapham, by 


the eight weeks ſervice. "Ihe agreement with the maſon 


is not an aſſignment, but an attempt of a new binding, 
whilſt the fuit indenture was ſubſiſting; which therefore 
is not good. By Lee Ch. J. and the court: The ſtatute 


only requires a binding by indenture, and gives a ſettle- 


ment where the laſt 40 days are ſerved, Here is a binding 


by indenture ; and the firſt maſter delivers over the ap- 
prentice and indenture to his landlord, who receives him. 
This therefore muſt be looked upon as receiving him un- 
der the terms of the indenture. If there had been no in- 


habitancy elſewhere, after the boy's living eight- weeks 


with the reverend Mr. Jachſon, at Clapham, the ſettlement 
had been there. But a ſettlement is fixed at Auſtwicł, 
by the boy's living there a quarter of a year, with the 
conſent of his maſter, and after that, by bis ſervice 
to the maſon. There. is no ground for the diſtinction, 
that a ſecond maſter cannot aſſign to a third, that is, ſo 
ſo far as to gain a ſettlement by the ſervice under it. 
This was not a new binding to. the maſon, for a new 
contract could not be made whilſt the former ſubſiſted; 
but the ſervice with the maſon was a ſervice under the- 
firſt binding. Burrow's Seitl. Caſ. 226. 5 
7. 21 C22 G. 2. St. Mary Kallendar's and St. Michaels. 
John Miles the pauper was bound by indenture an appren- 
tice for 7 years, to John Gregory of St. Michael's; and 
under that indenture, lived with the ſaid John Gregory, 
and ſerved in St. Michael's for five years; and at the end 
of the five years left bis ſaid maſter; and the indentures 
were exchanged between the maſter and the apprentice's 


father, by conſent of! the - apprentice. And about one 


year afterwards, the father of the ſaid John Miles contracted 


with William Stockdale of Twyford for binding the ſaid John 


les apprentice to the ſaid Mibliam Stockdale for four years; 
| and 
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thing of this, nor ever aſſented to it; nor any thing of 
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and in conſequence of that agreement, the ſaid Fohn Miles 
went to the ſaid Villiam Stockdale on trial, and lived with 
him in Twyford for one year and three quarters : But no 
indenture was executed, nor any other agreement made. 
And while the ſaid Foz Miles lived with the ſaid William 
Stockdale, John Gregory his former maſter lived within four 
miles of Twyford, and knew of his being in the fervice of 
the ſaid William Stockdale. But no other proof was mads, 
that the ſaid John Gregory conſented or agreed to the ſaid 
contract made between the ſaid John Miles's father and 
the ſaid William Stockdale. The queſtion was, Whether 
under the circumſtances of this cafe, any ſettlement was 
gained at Twyfeord? By Lee Ch. J. and the court: 
There can be no ground to conſider this as a ſettlement 
at Twyford, but upon ſuppoſing the firſt indentures to 
have ſubſiſted, and that the ſervice at Twyford was under 
them. But that could not be; becauſe the exchange of 
the indentures certainly amounted, either in Jaw or in 
equity (and they are the ſame thing in this caſe) to a 
.cancelling of them, and a determination of the appren- 
ticeſhip under them. Beſides, there is no conſent of the 
original maſter, but the contrary is apparent; his know- 
ledge of the fact doth not at all imply his conſent to the 
tranſaction. The apprentice's living at Twyford was not 
under, but contrary to the firſt indenture. It was in. 
conſequence of a freſh agreement, and for a new term. 
 Burrow's Setil. Caſes. 274. : 43 Tbs Ven 
E. 30 G. 2. Fremington and Sherwell. Mary Bevans was 
bound a pariſh apprentice to one Richards in Fremingten; 
who, after ſome time, declared that he had no buſineſs 
for her; and gave her permiſſion to go and work elſe- 
. where; for her own benefit; and on his recommendation 
ſhe was hired to one Mr. Nott at Sherwell, from the firſt 
of June till Lady-Day, and ſerved him there, for the 
wages of 32s. And then went back to her maſter, with 
whom ſhe ſtaid 8 days; and then the term of her appren- 
ticeſhip expired. This was held to be a good ſettlement 
at Sherwell; for ſhe was not diſcharged from her apren- 
ticeſhip, nor intended to be ſo. Her maſter only gave 
her leave to go elſewhere and ſerve another perſon, for 
her own benefit. She returned to her maſter, and was 
received by him and ſtaid with him to the end of her term. 
And conſequently, the ſervice with Mr. Nott in Spertvel 
was à continuation of the apprenticeſhip, and performed 
under it. Burrow, Mansfeld. 306. Burrow's Settl. Caſes. 
446. | | | 
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maſter ran away: The apprentice hired himfelf for a 
year, and ſerved the year. By the court; He gained no 
ſettlement, not being ui juris, nor of a capacity to hire 
himſelf; otherwiſe, had it been by conſent of his maſter, 


or had his indenture been cancelled. Caſes of S. 155. 


L. Raym, 1352. Str. 582. : 7 
Note; In the Caſes of Settlements, this caſe is reported 
under the name of K, and Shipton Curry; by L. Raymond, 
under the name of Buckington and St. Michael Sebington; 
by Sir John Strange, under the name of Packington and 


Chepton Beencham. None of all which, ſeem to exhibit the 


true names of the, contending pariſhes, for there are no 
ſuch pariſhes as moſt of thoſe here rehearſed; and there- 
fore it is preſumed to inſert the real names of the pariſhes, 
which theſe appellations ſeem moſt probably to denote, 
namely, Buctington and Shepton Bechamp. And here it 
may be proper to obſerve once for all, the great inaccu- 


racy in the names of places and perſons, which every 


where occurs in the books of reports, ariſing (as it ſeem- 
eth) from two cauſes, 1. From the reporter's taking 
down the name in court by the ſound only, which often- 
times may cauſe a wide difference in the orthography. 
And, 2. 185 the hand-writing of the reporter perhaps 
not being very legible; the caſe being taken down in a 
hurry of the pen, and not publiſhed but by others after 
the reporter's death. Where the matter is very notorious, 
liberty hath been taken throughout this book, to reſtore 


ſuch broken words to their genuine and known originals ; . 


ſo as to read inſtead of Hedcome, Hedcorn ; for Miſſerden, 


Miſſenden; for Trenſham, Frenſham; for Wooden, Moodend; 


tor Yexford, Yokesford ; for Euteſcatur, Uttoxeter ; and ma- 
ny. other ſuch like. | 


r. Burrow, who from his ſituation, as being maſter 
of the crown office, hath opportunity to receive the true 


names from the records themſelves, is extremely uſeful 


in this, as in other more important reſpects; and that, not 


only in the caſes he reports himſelf, but in others occa- 


tionally referred to. In ſpeaking of the proper method of 


intitling caſes of ſettlement, he obſerves, —** It may not 


„ be amiſs to ſet forth a general rule, for intitling all 
caſes ariſing upon orders of removal; the want of 


rule, hath been the occaſion of infinite confuſion, in 
* tabling and citing caſes of this fort, The conſtant 
method of entring them in the rule book, is, to name 


* rne King as profecutor : and the pariſh laſt charged with 
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14. E. 10 C. Buckington and Shepton Bechamp. The Apprentice hi. 


ring, the maſter 
being run away. 


knowing, or the want of attending to which general 


Apprentice diſ- 
m. ſſed, but not 
giſcharged, hi- 
Zing for a year, 
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e the pavper, and conſequently appealing to the court 


© of king's bench, as defendants. © For inftance : Two 
« juſtices remove a pauper from A. to B.; and B. ap- 
«« peals to the ſeffions. If the ſeffions confirm the order, 
% and B. brings the certiorari, the rule thereupon is in- 
'* titled Rex verſus Inhabitantes de B. But if the ſeſfions 
„ diſcharge the original order, and confequently A? re- 
mains charged with the pauper, and brings a certiorari 
to remove the orders, then the rule bears for its title, 
« Rex verſus. Inhabitantes de A.” ( Burrow, Mansfield.” 52.) 
— Nevertheleſs, as ,authors, in reciting theſe caſes, and 
the learned counſel and the court in their arguments, ſome- 
times give the name of one of the pariſhes, and ſometimes 
of the other, and ſometimes of both; and the cafe in ſome 


Inſtances may be eaſier apprehended, or explained with ; 
leſs circumlocution, by inſerting at the bead of it the 


names of both the contending pariſhes ; that method is en- 
deavoured to be purſued throughout this courſe of ſettle- 
ments, where both the names can with reaſonable cer- 
tainty be come at. Sometimes a caſe is reported, without 
the name of either of the parifhes, but with the name on- 
ly of the pauper; as John Giles's caſe, Bridget Bayly's Caſe, 
and the like: In theſe, together with the names of the 


_ pariſhes, it ſcemeth eſſential, to retain alſo the name of 


the pauper. * 5 | 

15. The fon was bound apprentice to his father, who 
afterwards gave up the indentures of apprenticeſhip, but 
did not cancel them: Then the ſon was hired into an- 
other pariſh for a year, and ſerved the year ; and being 
likely to be chargeable, he was ſent by an order to the 
pariſh where he lived as an apprentice ; becauſe, the in- 


- dentures being not cancelled, he ſtill continued an ap- 


prentice there. Mod. Caſ. 190. Dalt. 180. | 

T. 5 E. 5. St. Lukes in Middleſex, and St. Leonard's 
Shoreditch. The pauper William Hutchins, was bound 2 
- pariſh apprentice to one Fro/?, a ſhoemaker in Southwark, 
till his age of 24, and ſerved him there three years. The 


. maſter then removed to the pariſh of St. Luke in Middle- 


ſex, taking the apprentice with him, where he ſerved 

four years. The maſter then told him to go about his 
buſineſs, and work for himſelf: But the indentures were 

not cancelled nor delivered up. The pauper hired him- 
ſelf as a journeyman to feveral maſters of the ſame trade 
in different pariſhes ;z and believed the faid Freſt did not 
know what maſters he worked ,with after he left him, nor: 
ever called upon bim to account for what money he RE 
| 5 h : cd, 
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ed, and the pauper applied the ſame to his own uſe. He 
warked and lodged the laſt 4o days before he attained the 
age of 24 years, in the pariſh of Str. Leonard's Shoreditch. 
The queſtion. was, Whether he gained a ſettlement at Sr. 
Leonard's by this ſervice? By lord Mansfield and the 
court: The indenture of apprenticeſhip remained in- 
force; and the relation of maſter and apprentice continued, 
But this ſervice in St. Leonard's cannot be conſidered either 
as a ſervice of, his firſt maſter, or as an aſſignment. He 
was incapable of making a contract by way of hiring and 
ſervice, or of any act to gain a ſettlement. If his maſter 
had aſſigned him over to a particular perſon, it would 
have gained him. a ſettlement, as a ſervice. to the firſt ma- 
ſter, But this working in St. Leonard's was not carrying 
on the buſineſs of the firſt maſter there, nor any ſervice 
under the indenture. But the ſettlement is in that pa- 
riſh where he had laſt ſerved his firſt maſter as an appren- 
tice for 40 days, which was in St. Luke's. Burrow's Set. 
Caf. 542. | „ | | 
| But it is not neceſſary, in order to a diſcharge, that 
the indentures be cancelled ; it is ſufficient if they be de- 
livered up. Tichfi:id and Milford. M. 4 G. 3. Bur- 
row's Set. Caf. 511. 5 
16. H. 31 G. 2. Auſtrey and Grindon, Francis Orion, At what age an 
being then about ten years of age, was in April 1744, ee 5 

bound a pariſh apprentice. to Samuel Lythall of the pariſh hs. 2 

of Griudon, till his age of 24. He ſerved with his ma- 

ſter there under the indenture till Michaeimas 1754; at 
which time, the maſter, in conſideration of 408. then 

paid to him by the apprentice, agreed to diſcharge him; 

waich receipt and diſcharge were indorſed and written ; 

by the maſter on the indenture, which he then delivered 

up to the apprentice. The ſaid apprentice then went 

and hired for a year, and ſerved that year, at the, pariſh 

of Higham. Afterwards, to wit, at Michaelmas "wa 4x 

he hired for a year, and ſerved that year in the pariſh of 

Auftrey, He was then upwards of 23 years, but not 24 

years of age... The two juſtices remove him to Griz- 

don, judging him to have gained no ſetilement under theſe 

ſervices, The ſeſſions quaſh the order. It was moved 

to quaſh the order of ſeifions. Againſt this, it was ur- 

ged, That the apprentice by his diſcharge became ſui ju- 

. No intereſt at all remains in the pariſh officers. 

Their power is only a limited power. And a pariſh child 
thus bound, agreeable to the ſtatute of the 43 El. is upon 

the ſame foot as if he had bound himſelf; and when of 
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full age, is at liberty to conſent to his own diſcharge, 
and thereby to put an end to the apprenticeſhip. But if 
not, yet the ſervice being by his maſter's leave and con- 
ſent, it gains him a ſettlement in the place where it was 
performed ; which was firſt in Higham, and afterwards 
in Auftrey. By lord Mansfield Ch. J. The whole depends 
upon the queſtion, Whether he was of age, or under 
age, at the time of his conſenting to the diſcharge. And 
by comparing the dates as above, it appears that he was 
under age; and then his conſent ſignifies nothing. For 
the conſent of an infant apprentice is, as if he had given 
no conſet at all. And if fo, his ſubſequent ſervices can 
never be conſidered as performed by the maſter's leave and 
conſent, and ſo, as being a fervice of his maſter under the 
indenture ; becauſe this is no expreſs and explicit leave and 
conſent given by the maſter to the particular ſervice (as in 
the caſe of Fremington abovementioned) ; but was intend- 
ed to be altogether general, and is even founded in a 
miſtaken apprehenſion, that the apprentice could conſent 
to his being diſcharged ; which he, being an infant, was 
not capable of doing. And the order of ſeſſions was 
quaſhed, and the original order affirmed. Burrow, Manſ- 
| field. 499. Burrow's Settl. Caſ. 441. 
E. 6 G. 3. Eccleſal-Bierlo and Warflow. The pau- 
per Samuel WVilhaw, being a pariſh apprentice, after he 
had attained the age of 21 years, agreed with his maſter 
to cancel the indentures, and the ſame were accordingly 
cancelled. Afterwards, he was hired for a year and ſerved 
that year in Warſino, which was within the term compre- 
hended in the indenture. It was objected, that he was 
not ſui juris when he entred into the contract to ſerve at 
 Harſlnw ; for the binding being by the pariſh under the 
43 El. c. 2. he could not, tho' above the age of 21. 
cancel the indentures without the approbation of the 
overſeers of the poor. By lord Mansfield Ch. J. There 
ſeems to be no neceſſity of the pariſh officers joining in 
the conſent to difcharge this apprentice. There is no 
authority for it. And f ſee no inconvenience to the pa- 
riſh, or to any one elſe, in its being done without their 
concurrence. The act impowers them to bind the man- 
child out apprentice, till he comes to the age of 24. And 
the act was neceſſary to make valid the binding of the 
male pariſh apprentice till his age of 24; for he could 
not be bound longer than till 21, without the aid of the 
act. And two juſtices are to aſſent to this. But the 
ſame reaſon doth not hold, as to the diſcharge of the 
apprentice, "This concerns the maſter and the appren- 
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molt fervice to the maſter. Therefore the apprentice be- 
ing of age, if the maſter and he agree to it, they two 
may diffolve the contract. If fo, then this perſon was 


ſu juris when he hired himſelf at IVarfhw ; and conſe- 
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tice only. The latter part of the apprentice's time is of 


quently, he gained a ſettlement there by a hiring and ſer- 


vice for a year. Burrow's Setil. Caſ. 562. . 
17. 1.38 G. 2. St. Cuthbert's and W:/lbury. A per- 


' ſon, ſettled at St. Cuthbert's, was bound apprentice to a 
man reſiding at Meſibury, but whoſe ſettlement was at 


Harptree, a neighbouring pariſh. After the apprentice 
had ſerved 22 days, his maſter obtained a certificate from 


Apprentice 


bound before the 


execution of a 
certificate, 


Harptree, and delivered it to the overſeers at Meſibury ; 


and the apprentice ſerved there further with his maſter 


net 


18. T. 13 G. 2. Eaft Bridgeford and Oiſion. The 
maſter of a pariſh apprentice dying inteſtate, his widow, 
without any adminiſtration taken out, aſſigned the ap- 
prentice to Edward George; who with the conſent of the 
apprentice, aſſigned him over, by verbal agreement, to 
Thomas Baggaley of Eaſt Bridgeford, for the remainder of 
his term of 9 years. And he accordingly lived with the 
ſaid Thomas Baggaley at Eaſt Bridgeford, and ſerved out 
his time there, which was more than 40 days. This 
was unanimouſly holden to be a good ſettlement in EA. 
Bridgeford. For tho? an aſſignment of an apprentice be 
not ſtrictly legal, yet where an apprentice has lived and 
ſerved 40 days under an aſſignment, he ſhall gain a ſet- 
tlement, becauſe of the conſent, even tho' it be only a 
verbal agreement. Burrow's Settl. Caſ. 133. | 2 

Note; this is ſtated to have been by the apprentice's own 


conſent; and conſequently by the aſſignment it became, 
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as it were, a new apprenticeſhip : and the point ſeemeth 
not to have been in queſtion, Whether by the death of 
the maſter the apprenticeſhip was determined. But in 
the caſe of Eakring and Selſon, E. 26 G. 2. The maſter 
died, The apprentice, a year and more before the expi- 
ration of the term for which he was bound 4, hired him- 
ſelf for a year and ſerved that year; and it was held 
that thereby he gained a ſettlement. For apprentice- 
ſhip is a perſonal truſt between the maſter and ſervant, 
and is determined, by the death of either the maſter or 


\ apprentice. Burrow's Setil. Caf. 320. 


Apprentieeſhip 


not gc od by in- 
denture, ſhall 
not enure as a 
ſervice, 


» 


Indenture not 
produced, how 
far porol evi- 
dence ſhall be 
admitted. 


19. M. 5 G. 2. Salford and Store ford. It was moved 
to quaſh an order of two juſtices confirmed at the ſeſſions. 
The ſeſſions ſtate the caſe ſpecially, that one Lineacre had 
been bound an apprentice by indenture, and ſerved his 
maſter the laſt two years of his apprenticeſhip in the pariſh 
of Salford; but that his indenture was not ſtamped, 
However, the juſtices adjudged this to be a good ſettle- 
ment by way of ſervice, though not as an apprentice- 
ſhip; and accordingly removed his wife and two. daugb- 
ters from the pariſh of Storeford to the pariſh of Salford 
But the court held this to be no ſettlement, on the au- 
thority of Cureden and. Leiland and quaſhed the order. 
2 Barnardiſt. 30. 

s G, 3 Whitchurch Canonicorum and Motton Fitze- 
payne. The pauper John Cay, being of the age of 22 
years, agreed with a ftone maſon that-he ſhould take the 
laid John Gay apprentice for 6. years, to teach him the 
trade, and that indentures ſhould be executed accordingly. 
He went and ſerved. 5 years, when they parted by con- 
ſent ; but no indentures were ever executed, It was 
cContended, that this was gocd as a hiring and ſervice. But 
by the court, Here is no hiring exprefied or implied. 
The objects are different. A binding as an apprentice, 
and a hiring as a ſervant, cannot be "converted one into 
the other. And the caſe of the King and St. Mary Kal- 
lender in Wi ncheſter was mentioned as in point. Burrows 
w_ Caf. 540. 

o. 7. 13 C14 C. 2. EAI Knoyle and Teffont Magna. 
Two juſtices make an order to remove Arne Bowles, wite 
of James Bmoles (who had run away and left her) from 
Teffont Magna to Eaft Knoyle. Upon appeal, the ſeſſions 
confirm that order, and ſtate the caſe thus: It appearing 
to this court, upon the evidence now given, that the ſaid 
James Bowles was bound an apprentice by indenture, to 
one William Miltins of the pariſh of E Wu and gi 

6 


rentice, 
ne into 
ry Kal- 


9 
Jurrow 5 


| Magna. 
les, wite 
er) from 
e ſeſſions 
\PPearing 
t the ſaid 


nture, {0 
and that 


| Caf. 151. 


* 
. 


12002. (Settlement by apprenticeſhip.) 343 


he ſerved 3 years at Eaſt Knoyle aforeſaid under the ſaid 
apprenticeſhip z' at which time the ſaid William Wilkins 
the maſter died; and that the ſum of 5 I. being the full 
conſideration money, was paid by his father with the ſaid 
apprentice for ſuch his binding: But the indentures of 
apprenticeſhip: were not produced; neither did it appear 
to this court whether the duty of Gd. in, the pound dis 
rected to be paid by the ſtatute of the 8 An. c. q. was 
paid, or whether the ſaid indentures were ſtamped as the 
ſaid ſtatute requires. It was objected, that the juſtices 
had admitted evidence that was not legal : That they ad- 
mitted parol evidence of an indenture, which they ſtate 
not to have been produced, and have not given, any reaſon 
why it was not produced, nor did it appear to them that 
the duty was paid, or whether the indentures were 
ſtamped as aforeſaid. But Mr. juſtice Page and Mr. ju- 
ſtice Chapple (the only two judges that were in court) 
over- ruled the objection, and refufed to make a rule to 
ſhew cauſe. For it is ſtated, that it appeared to them 
that he was bound by indeature. Perhaps the indenture 
was loſt. Nor do they ſay that the duty was not paid, 
or that the indenture was not ſtamped. Burrow's Seiil. 


T. 22 C23 C. 2. St. Helen's Abingdon and St. Saviour's 
Southwark. Two juſtices make an order to remove Anne 
Hutt, wife of Joſeph Hutt (who had abſconded for 6 
months) from St. Javicur's to St. Helen's. And the ſeſ- 
ſions upon appeal confirm that order, and ſtate parol evi- 
dence produced before them of an indenture of appren- 
ticeſnip (not produced) of Joſeph Hutt the father to 
William Hutt the grandfather. Upon the whole of which, 
it appeared that the indenture was not produced, and pro- 
bably (even to very ſtrong preſumption) was never 
ſtamped. It was moved to: quath. theſe orders, for that 
there is only parol evidence of an indenture, which 
ought itſelf to have been produced; and it doth not ap- 
pear to have been ſtamped. And by the court: There 
is not enough ſtated to ſhew, that this is a binding with- 
in the act. And the orders were quaſhed. Burrow's 
Settl. Caſ. 292. 1 9 

Indeed parol evidence of an indenture ought to be ad- 
mitted with great caution, and not without ſufficient 
proof that the original could not be come at. Aud in 
caſe of parol evidence, it ſeemeth that all thoſe cir- 
cumſtances, without which the indenture would not be 
good if produced, ought to be proved ſatisfactorily to the 
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court: as, that the indenture was written upon ſtamped 

paper or parchment; that it was executed by the parties; 

what ſum (if any) was given with the apprentice; and 

that an additional ſtamp upon the account of ſuch ſum 
of money or other valuable thing was alſo] impreſſed, 

Otherwiſe, where the indenture upon the face of it would 

be bad, it may poſſibly be ſecreted by thoſe whoſe in- 

tereſt it is that it ſhould not appear. f 


vi. Of ſettlement by ſervice. 

In like manner as under the laſt head, I will firſt ſet 
down the whole law relating to the ſubject before us, 
and then the adjudged caſes upon the ſeveral branches 
thereof. FF RI. 

- By the r3& 14 C. 2. c. 12. On complaint by the church- 


wardens or ovirſeers, within 40 days after any per fon ſhall come 
#9 ſettle in any tenement under 10 l. a year, two juſtices, (1 Q.) 


may remove him to the place where he was laſt legally ſettied, 


either as a native,. houſholder, ſ#joutner, apprentice, or ſervant, 
for the ſpace of 40 days at the leaſl. ET IM) 
But by the 1 F. 2. c. 17. The forty days continuance. ſhall 
not make à ſettlement, but from the time of delivering notice in 
Ting. | \ As) . 7 TER 

And by the 3 W. c. 11. Frem the publitation of ſuch notice 


in the church. | 


* 


But by another clauſe in the ſaid act of the 3 N. If 


any unmarried perſon, not having child or children, ſhall be law- 
fully hired into any pariſh or town for one year, ſuch ſervice 
hall be adjudged and deemed at good ſettlement therein, though 
no ſuch notice in wrating be delivered and publiſhed.” = 
And by the 8 & 9 W. c. 30. Whereas ſeme doubts have 
ariſen touching the ſettlement of ' unmarried per ſons, not having 
child or children, latufully hired into any pariſh er town for one 
year, it is enacted and declared, that no ſuch perſon ſo hired as 
aforeſaid, ſhall be adjudged or deemed io have a good ſettlement 
in any ſuch. pariſh or townſhip, unleſs ſuch perſon ſhall conti- 
nue and abide in the ſame ſervice during. the pace of one whole 
var.. | i 57-2525] f 
By the 12 An. ft. 1. c. 18. If any perſon after June 24. 
1713. fhall be hired ſervant with any perſon, who did come 
inta, "or ſhall refide in any pariſh, townſhip, or place, by means 
er licence ef à certificate, and not afterwards having gained a 
legal ſettlement in ſuch pariſh, tetunſpip, ar place; ſuch ſervant 
fall not gain any j*tt'ement in fuch pariſh, townſhip, or places by 
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reaſon of ſuch hiring or ſervice, but ſhall have his ſettlement 
as if he had not been an-hired ſervant io ſuch perſon. 1. 2. 

And by the 9 & 10 V. c. 11. No perſon who ſhall came 
into any pariſb by @ certificate ſhall be adjudged, by any att 
whatſoever, to have procured a legal ſettlement in ſuch pariſh, 
unleſs be ſhall bona hde take a leaſe of a tenement of 101. a 
year; or ſhall execute an annual office in ſuch pariſh: (And 
conſequently ſhall gain no. ſettlement by ſervice,) 


On complaint within 40 days] By the ſtatute of C. 2. General expeſi- 
perſons became ſettled, if not removed in 40 days. But 34 aeg, 
whereas people came privately into pariſhes, and continued g 
perhaps 40 days, before they were publickly known to be 
there; therefore the ſtatute of the 1 J. 2. did provide, 
that ſuch 40 days ſhould.not gain a ſettlement, but after 
the time of delivering notice in writing to the over- 
ſeers, that ſuch perſon. was come to. inhabit in ſuch pa- 
Triſh. And whereas in that caſe, the overſeer to whom 
ſuch notice ſhould be delivered, either through ignorance 
or wilfulneſs, might conceal ſuch notice from the inhabi- 
tants ; therefore the 3 W. did provide, that ſuch 40 days 
ſhould be accounted from the time of the publication of 
ſuch notice in the church, and not otherwiſe. But then 
by the ſubſequent clauſe of the ſtatute of the 3 V. it is 
enacted, that F any unmarried perſon, not having child cr chil- 
dren, ſhall be lawfully hired into any pariſh or town for one 
year, ſueh ſervice ſpall be, adjudged a good ſettlement therein, 
though no. ſuch notice in writing be delivered and publiſhed : 
And the reaſon, thereof is this, becauſe that ſuch notice 
would not avail; for that the juſtices upon complaint of 
the overſeers, who are no parties to the contract, cannot 
make void the contract between the maſter and ſervant, 
by which the ſervant is bound to continue with his maſ- 
ter, if he requires it. And therefore upon this act, if the 
ſervant was hired for a year, and ſerved 40 days under that 
hiring, he was not removable, and gained a ſettlement; 
and ſo in every place where he ſerved 40 days under ſuch 
hiring, he there gained a ſettlement; and where he ſerved 
the laſt 40 days, there was his laſt ſettlement. But this 
eaſy method of acquiring ſettlements, cauſing ſervants to 


which enacteth, that no ſuch perſon ſo lawfully hired into any 
paryh or townſhip ſhall be adjudged to have a good ſettlement 
there, unleſs he ſhall continue in the ſame ſervice during the 
Space of one whole year. But if he ſhall continue in ſuch 
ſervice during the ſpace of one whole year, his ſettlement 
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in all othkr reſpects ſhall be as before; that is to ſay, 
every continuance of 40 days unremoveable during. ſuch 
ſervice for the year ſhall be deemed a ſettlement; and 
where he continues the laſt 40 days, there is his laſt ſet- 
tlement. But there hath been much doubting, what ſha] 
be deemed a hiring for a year, and alſo what ſhall be 
deemed à ſervice for a year, within the ſenſe of theſe ſta- 
tutes; and what relation ſuch hiring and ſervice ſhall bear 
to each other: The arguments for and againſt which on 
each ſide, in the adjudged caſcs hereafter following, will 
be the better underſtood, from this ſhort hiſtorical account 
Which hath been given, of the progreſs of the law relating 
to this matter, | „ | | 


/ 


1 


Forty days rei- 40 days] Leſs than 40 days refidence in any pariſh will 
TE neceflaty not gain a ſettlement. As in the caſe of Goring and Hie 
a ſettlement, _ e gs ; . 

worth, E. 4 G. 2. A petfon' was hired for a year, and 
ſerved the year. His. maſter lived at Goering, and kept a 
boat, which navigated from Goring to London, but the 
ſervant was not 40 days in the whole year at the pariſh 
of Goring, but ſerved out the year on board the boat. 
By the court, This was no ſettlement at 'Goring, Sefl. 
C. V. I. 327. Caf. of Settl. 219. 1 Barnardiſt. 436. 
But it is not neceſſary that the ſervant reſide 40 days 
together without interruption. As in the caſe of Grecn— 


. wich and Longdin, M. 18 G. 2. George Wall was hired 
for a year and ſerved a year, as a livery ſervant, at 7. 


wages, to one. captain Saunderſon, commander of the 
William and Mary yacht, who had an houſe and family 
at Greanwich, and reſided there when not abſent on the 


king's ſervice. His maſter made frequent voyages to and 


from Holland, and he always attended him in the ſame; 
and he was never 40 days together at Greenwich, but du- 
ring his ſervice, he was there 40 days at different times. 
By the court: It need not be 40 days all together; it 5 
ſufficient if within the year he reſide 40 days in the whole. 
Burrow's Settlement Caſ. 243. t er 


Whether the ſer· Two juſtices, (1 Q.) may remove him] But it bath been 
vant may be re- obſerved before, that the Juſtices upon the complaint of 
e ee che the. pariſh officers, cannot remove the ſervant. from his 
maſt er; becauſe they cannot upon ſuch complaint diſſolve 

the contract betwixt the maſter and his ſervant, to which 

contract the officers are no parties; for that can only be 

done upon the complaint of the maſter or ſervant. There- 

fore if a maid ſervant ſhall happen to be with child, which 

child is likely to be born a baſtard; get- if her * 5 
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2 willing to keep her, the pariſh cannot remove her; but N i 
ad og 8 pleaſes, may complain to a juſtice of the | $21 
=" 1 _ e is leſs able to perform the ſervice, and the 130 
rar Ju 8 : ſees cauſe) may diſcharge her, and then the N. 
* 7 vor er of two juſtices may remove her. 1 
3 a ut although regularly the ſervant cannot be removed 113 
- wi = the maſter, yet the maſter may be removed from the 14 
a 2 5 if the ſervant hath gained a ſettlement in the 109 
3 5 , _ the maſter hath gained none, which may often WT 
nt 3 A ſettlement of 'the ſervant no way depending "WB 
BF upon chef tlement of the maſter; in ſuch caſe, if the 14 
ating pariſn will remove the maſter, they cannot remove the ſer- 1 
vant; but the maſter may complain to the juſtices, who W:1117 
h will mo compel the ſervant to go along with him. Ti, [081 | 
Mole, L | Papa en | 9404 
'S 5 ng ee, erſen not having child or children] Z. Unmarried per- Wi ial, 
St m—_— my a ardigan. A perſon having a daughter, ſon, hiring. HR 
3 „„ ee e e hired I 
. ; 5 erved tne year : 0 1 56 
J. Wh 
Sell expreſsly within the letter of it. The meaning of the ſta- 1 | 
"+ tute was, that he might -Not bring any conſequential da- M 
W 2 2 3 Zan which he cannot poſſibly do here. Wl. 
3 = „ y 6 is the man, notwithſtanding he had a 10 
e 178 8 a Fas ettlement by virtue of that ſervice. Caſes „ 
at 7}. E. 1 A OY, 1 hs EIT] 
of the ear, Fo 1h i ingdon and Witty, A ſervant hired for a Ml TH | 
family — oe, AF abs 1 and married. The ö FAN 
on the "a ee. 8 r. on complaint of the lt] 
5 of his laſt legal ſettlement ? B ene ö 1 
| ! By the court, The contract WY 1! AW 
3 3 _ m_ and ſervant was not diſſolved by nw THR. 
eee pagan. e eee diſſolved by an or- 15 
n dt 3 of the maſter, yet without tha 
e ae, een of the officers only, it Could nor bo 
Na eee nd the marriage doth not hinder the ſervice; 
| ie contract continues; and if the man perſorms his for- 
ah been nts 0 HO A 2 Salk, 527. „ wa 
aint of he ſame reſolved, M. 1G. 2. K. | 2 
2 his _ V. ING: a con S ane. Om | Sell. 
ABN | 27 6. 2. 3 2 
eee 
0 year; the 5 5 I three quarters of the 
only be ne n married; whereupon his maſter took him be- 
There Fab a juſtice, who allowed the maſter to diſcharge him 
1d, which kin 3 within the year, but made no order in wri- 
t b $& he queſtion upon this was, Whether the ſervant 
willing a | — 
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was properly diſcharged within the ſtatute of the 5 E. c, 


. By Lee Ch. J. and the court: Here is no act of 


juriſdiQtion ; in the juſtice, having made no order in wri- 


ting. Though the maſter might diſpenſe with the ſervice 


hy parol, a juſtice of the, peace cannot, who hath his ju- 
riſdiction by. ſtatute, and every thing he does in purſuance 
of it muſt be by order, and that is examinable in the court 
of king's bench. Therefore the court held, this was no 
diſcharge of the ſervice, And they ſaid that. the juſtice can 


| only, by. the ſaid ſtatute, diſcharge | for reaſonable cauſe; 
and that marriage itſelf, as ſuch, is not a reaſonable 


cauſe ; the ſame being: no offence, nor inconvenience to 
the nablick. 


E, 31 G. 2. Bank Newton and Marten. George Ayrion, 


the pauper, and his wife, being legally ſettled at Bonk 


1 he the ſad Cerge Ayrton, on the 16th of Fe- 
ruary 17 38, agreed with John Milroct, ſon of Henry 


| Wilcock of Marton, by order and on behalf of his ſaid fa- 


ther, to ſerve the faid Henry Miltoct, for à year from the 


24th of the ſame month of Frlubry (when bis father's 


then ſervant was to go away), at 5 guineas wages, in caſe 
the ſaid Henry Milcoct ſhould approve the faid terms. On 
the 18th'of the ſaid February, the wife of the ſaid George 
Ayrton died, without iflue, On the 24th of the ſame month, 
the ſaid George Ayrion went to Henry Wilcock, and Huy 
aſked hira, upon what terms his ſon and he the ſaid George 
had agreed, Which terms he the faid George repeated, as 
above. Whereupon, he the ſaid Henry IWileock ſaid, that 
he did agree to the ſaid terms. And the ſaid arp Ayr- 
ton did then! enter upon, and continue in.the ſaid ſervice 
for a year. It was objected, that this man was not an un- 
married perſon at the time of the hiring, to wit, on the 
16th of Pebruary.—Unto which it was anſwered, that 
the contract was not compleat, but a mere nullity, till the 
aſſent of the principal (the father), which was, on the 
24th. For he had it in his power to diſapprove. It was 
not binding, till his aſſent was given. For the agent only 
acted under a limited authority. 
pal did aſſent, the ſervant was unmarried. —And by the 
court, It is clear, that the hiring was on the 24th. For 
the father might have diſſented from the conditional agree: 
ment made by his ſon on the 16th. And, conſequently, 
they held, that this hiring and ſervice did gain a ſet- 
tlement at Marton, where the ſervice was performed. 


Burrow, Mansfield. 455; Burrow's Selil. Caf. 455. dal 
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veral contracts ſhall gain a ſettlement, one that ſerves 


gone away from him, at their pleaſure : nevertheleſs there 
Was no agreement for that purpoſe. The boy continued 
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. pauper, ſettled at Handley, happening to meet Mr. Jones, 
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Shall he lawfully hired into any pariſh or town for one year] Hiring for a year, 
Theſe words do introduce one great ſubject of debate, 
namely, What ſhall be deemed a ſufficient hiring for a hear 
within theſe ſtatutes, by virtue whereof a perſon ſhall be 
intitled to gain a ſettlement ? Concerning which it hath 
been reſolved as follows: | | 

(1) AV. 9 An. Dunsford and Ridgwick. A perſon was To be by one in- 
hired for half a year, and after that was hired again for Conad. 
another half year, with the ſame perſon, and thereupon 
ſerved a year in one continued intire ſervice, but by ſeve- 
ral hirings. By the court: It ought to be one intire 
contract and one intire ſervice ; the one is required by 
the ſtatute, as well as the other. If a ſervice under ſe- 


by the month, by the week, or by. the day, may, if he 
continues a year, gain a ſettlement. One may hire by 
the day for charity ; but there is danger of being charge- 
able in hiring ſuch a perſon by the year. For ſuch a term 
as a year, it is not not ſuppcſed a maſter would hire 
one, unleſs able of body, and ſo a perſon not likely to 
become chargeable. 2 Salk. 535. y 

M. 12 An. Horſham and Shipley. A perſon was hired 
from May-day to Lady-day, then from Lady-day to May- 
day; and fo on again in like manner for another year. 

The queſtion was, Whether this gained a ſettlement ? 
And the court were of opinion, it did not ; for they ſaid 
the hiring muſt be for a year. Foley 134. 

(2) H. 24 C. 2. Wincaunton and Crediton, A boy of General kiring, 
17, born in Mxzcaunton, offered himſelf to ſerve Samuel implics hiring 
Williams of Charlton Horethorne; who hired him to ſerve fer a eat. 
him in huſbandry, and agreed to give him meat, drink, 
waſhing, lodging, and cloaths when wanted ; but no 
particular time was agreed on, and the pauper appre- 
hended his maſter might have been off, or he might have 


and ſerved him in Charlton Horethorne two years and an 
half. By the court: He gained a ſettlement there, by 
this ſervice, A general hiring for a year. And here are 
no circumſtances in this caſe, to ſhew an intention to the 
contrary, or to vary it from the general rule. The mere 
apprehenſion of the pauper doth not do it. Burrow's Seitl. 


33 G. 2. Handley and Berwick St, Fohn's. The 
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head keeper of Ruſhmore lodge in the, pariſh of Berwick, 
St. John, who had then lately parted with one Edward 
Hill, who had been for many years one of his ſervants 
or under-keepers, at the wages of 31. a year and 2 
keeper's livery, beſides meat, drink, and lodging; the 
ſaid Mr. Jones addreſſed the pauper thus, Do you like 
the life of -a keeper ? Which being anſwered in the af- 
firmative, he ſaid further, Then go into Ned Hill's place, 
and. you ſhall want no encouragement. Accordingly he 
went, and continued in the ſervice for 3 years, and 
received 3 years wages. The queſton was, Whether 
this converſation amounted to a hiring for a year, ſo a 
to gain a ſettlement, It was urged, that a hiring gene- 
rally is hiring for a year, and that the law knows no 
other ſervant but one for a year; and that this has an ex- 
preſs reference to Hill's ſervice, which was for a year, 


eg 


On the contrary, it was argued, that here was no actual 


hiring at all; and none can ariſe by-implication, from the 
bare ſervice alone: and that the reference to Ned Hill's 

ſervice relates to Hill's work only, and not to his contract. 

By lord Mansfield, and the court: This man ſerveg 3 

years, and received wages accordingly. But it is ob- 

jected, that he was never hired at all. It is admitted, that 

if he was hired at all, it would by law be a hiring for a 

year. And upon the ſtate of this converſation, it is a clear 

hiring ; for Hill was a hired ſervant. And therefore it 

was adjuged, that the pauper thereby gained a ſettlement, 

| Burrow, Mansfield. 988. Burrow's Settl. Caf. 502. 

Hiring for a year, (3) A. 25 6. 2. Ilam and Tutbury. Rowe Port of the 
l parih of Ilam, eſquire, hearing that the pauper was a 
. wy likely boy to ſerve him as his poſtilion, ſent to the pau- 
per's father to have him upon liking. After the pauper 
had ſerved: Mr. Port 8 weeks on liking, Mr. Port hired 


him for a year fo commence from the beginning of the 


ſaid 8 weeks. He ſerved Mr. Port in the ſaid pariſh of 
Ilam a year (including the 8 weeks) and ten days and 
no longer. By Lee Ch. J. This caſe differs from all the 
former caſes, In Lidney and Stroude, the firſt hiring was 
conditional, for a quarter of a year upon liking ;z and if 
they did like cach other, then to continue for a year: 
Yet it was holden a good ſettlement, as they did like each 
other ; and the year's ſervice was performed, In Nw 
Windſor and Chepping WWycomb, it was uncertain till the 


end of the year, whether the hiring would be for a yea, 


yet happening ſo in event, it was held good, In tie 
preſent caſe, the commencement ef the hiring was 8 
3 weeks 
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weeks after the boy had been upon liking, with a re- 
troſpect to his firſt coming into the ſervice. Now a man 
cannot ſerve from a day paſt, Mr. juſtice Faſſer thought 
the caſes of Lidney and Stroude, and Chepping Wycomb and 
New Windſor, had carried the matter as far as poiſible; 


and if they were new queſtions, he ſhould doubt of thoſe 


reſolutions: But both theſe were hirings for a year, pre- 
vious tothe ſervice ;\ and the conditions were performed. 
He obſerved alſo, that the ſafeſt way is to adhere ſtrictly 
to the words of the act of parliament for refinements 
upon theſe queſtions have produced infinity of queſtions 
and difficulties. Burrotb's Setil. Caſ. 304. 


(4) T. 3 C. Ranton and Haughton. „Order ſpecially Hiring for eleven 
ſtated: Jahn Evans was hired with Ralph Trubſhaw of months. 
| Haughton from Aſb- M edneſclay till Chriſtmas, and ſerved him 


that time. Then he went away from him, and ſtaid with 
his father in Ranton, for about a week. Then he returned 

to the ſaid Ralph Trulſnato, and was again hired with him 
for 11 months, and ſerved him the ſaid 11 months: Then 
departed from the ſaid Ralph Trulyfhaw, ,and took his 
cloaths with him, and was abſent one week. Then he 
returned to the ſaid Ralph Trubſhaw, . and was hired with 
him for eleven months, and accordingly ſerved him; and 
then left that ſervice, and went to his father in Ranton, 
and ſtaid about one week. Then the ſaid Fohn Evans 
ſerved one John Sutton of Haughton aforeſaid for about three 
weeks; then returned to Ranton aforeſaid, and ſtaid for 
about a week: and then returned to the ſaid John Sutton, 
2nd hired with him for 11 months, and ſerved within a 
fortnight or 3 weeks of the laſt 11 months, where, by 


agreement with the ſaid Fohn Sutton, to avoid a ſettle- 


ment in the pariſh of Haughton aforeſaid, he leſt him, 
took his cloaths, and went into the pariſh of Gnaſall, and 
there continued about a week ; then returned to the ſaid 
John Sutton, and continued with him ſo long as to make 
up his ſervice of the laſt 11 months; and 3 weeks before 
Chriſtmas, the ſaid John Evans hired himſelf again to the 
ſaid John Sutton, for another 11 months, and ſerved him 
from that time till within 3 weeks of Michaelmas follow - 
ing, and then came away and married. The queſtion was, 
Whether theſe ſeveral hirings were ſufficient to gain a 


ſettlement in the pariſh of Haughton ? Parker Ch. f. ſaid, 


this was an apparent fraud, and different from all the 
other caſes. Pratt J. ſaid, I doubt we muſt take the law 


to be, that there muſt be a hiring for a year, and a ſer- 


vice for a year: Here the ſeſſions have found it ſpecially, 
"I | | and 
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and there is neither hiring nor ſetvice for a year: And 


ſuppoſe a man that lives in a pariſh incumbered with poor, 
| hires a ſervant for 11 months only, purpoſely, by way of 


caution, to prevent a charge upon the pariſh, the intent 
is lawful, and how can ſuch hiring and ſervice gain a 


ſettlement ? And as to the matter of fraud, if there is 


any, the juſtices. of the peace are judges of that. Fr: 


J. was of the ſame opinion of Pratt J. Powis J. being ab- 
ſent. Afterwards, in Eaſler term, after long debate and 
conſideration, the opinion of all the court was, that theſe 


hirings and ſervice in the pariſh of Haughton were not ſuf. 
ficient to gain a ſettlement: and though ſuch, hirings as 
in this cafe do defeat ſettlements, yet if that is a miſchief, 


it is to be remedied by the legiſlature, and not by the court, 
which is to judge on the law as it ſtands. © Fol. 137. 


Str. 83. 10 Mod. 392. | 


7. 30 & 31 C. 2. Milwich and Creyton. Two juſtices | 


remove Thomas Thacker and his wife. and children from 
Creyton to Milwich. The ſeſſtons confirm the order and 


ſtate ſpecially,” That Thomas Thacker was hired at Milwich) 


for 11 months for 41. 10s.; and it was agreed between 
him and the maſter, that he ſhould give in a month's ſer- 
vice, beyond the 11 months. He ſerved the 11 months, 
and alſo the given-in month, except the laſt 3 days, and 
he could not ſay whether he ſerved them or not; but he 
received the whole 41. 108. wages. It was moved to 
quaſh theſe: orders; becauſe this was not a hiring for a 
year, being only for eleven months; nor a ſervice for a 
years becauſe three days are wanting at the end of it. 
But the court were very. clear, that this agreement is 2 
manifeſt contract to ſerve for a year, notwithſtanding the 
form of. expreſſion; (which by the way they conſidered 
as an attempt to prevent the man's gaining a ſettlement, 
by a very paultry evaſion.) The real queſtion is no more 
than whether 11 and one make 12. There are no parti- 
cular technical words neceſſary, to make a. hiring for a 
year. The ſubſtance. of this agreement is, to ſerve 12 
months, for 41. 10s. And what ſignifies the variation of 
expreſſion? Every contract to ſerve, is a contract to 
ſerve for a year, unleſs there be ſomething. to explain it 
otherwiſe ; and certainly there is nothing her to explain 
it otherwiſe. And no action could have laid for the wages, 
till the end of the whole 12 monnths. And as to the ſer- 
vant's going away three days before the end of the year; 
the ſtate of the fact doth not ſupport the objection. He 
only could not ſay, Whether he did or not. But he te. 
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ceived the whole 41. 108. wages; which at leaſt ſeems 
to imply the maſter's conſent or permiſſion. Burrow 
Mansfield. 371. Burrow's Settl. Caf. 433. 1 
H. 31 C. 2. Biſhop's Harfielland Saundridge. A man ,... __. 

was hired from Michaelmas to Michaelmes, for 51. wages OT your, 

: F 1. with liberty to be 
with liberty to let himſelf for the harveſt month, to any abſent during rhe 
other perſon, He ſerved till the harveſt month, and then Farveſt month. 
hired for that month, and received wages for it. During 
that month, he brewed for his maſter, and lodged in his 
maſter's houſe at Saundridge during the whole year; and & 
ſerved out the remainder of his time, and received his 51. ; 
wages. By the court i This is in effect only hiring for 
11 months ; and the harveſt month is the principal month 
of the year, It is ſafeſt, to keep to the ſtatute. If we 
allow this, we ſhall not know where to ſtop. Burrow, 
Mansfield. 495. Burrow's Settlem. Caf. 439. 
() A. 1 C. Peperharrow and Frenſham A perſon is Hing few days 
hired the third of October, to ferve till Michaetmas follow- A der Michael: | 
ing; and at Michaelmas the maſter ſays, ſtay two or three me oe” A 
days, and I will pay you, Itis faid, that this was ad- 
judged to be a ſettlement, becauſe fraudulent; and if this 
were allowed, there would be no ſuch thing as a ſetile- 
ment; for every perſon would hire a ſervant twb or three 
days after the quarter day, purely to evade the ſtatute. 
Caſes of Settl, 80. to Mod. 293.— But Mr. Faley, in re- 
porting this caſe, ſays, that upon conſideration, the court 
were all of opinion, that this hiring was hot ſufficient to 
gain a ſettlement ; for it is not a hiring fot a year: And if 
my onch 80 25 of the act, where muſt we ſtop? Ahd in 

r. 83. this caſe is cited, and it is there ſaid, that thi 
held to be no ſettlement. | $f 2 pr N 

H. 5 G. Coombe and Maſtiwoodhay. Michaelmas day was on 
Thurſday and a perſon was hired upon the Saturday follow- 
ing, to ſerve till Michaelmas : And it was held to be ig 
ſufficient to gain a ſettlement, being not a hiring for a year 
Str. 143. . : 
7. 36G. 2. K. and Weſnuell. A tan was hired three 


days after Michaelmas, to ſerve till Michaelmas following : 


The juſtices held this to be a godd ſettlement ; but quaſhed 
by the court. 1 Barnardiſt. 3 54. 
3 5 G. 2. South Cerney and Coultſbeurn, At Nerthleach 
ws annually held, two meetings ſof the hiring of ſervants, 
we 752 the Mednéſdlay before Michaelmas, the other on 
a er MONET: | The pauper was hired on the Med- 
nen OY San, to ſerve till Aichaclinas following; 
Y 175 — It was urged, that this being a hiring ac- 
8 . 2 | Cording 
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cording to the courſe and cuſtom of the country, was 2 
ſufficient ſettlement. But by the court: This is no 
ſettlement upon the fage of ity There muſt be a higing for 
a year, and that cannot be diſpenſed with. S. Caf. V. I. 


M. 14 C. 2. Newton and Gouldeſborough, in the Weſt. 
riding of Yorkſhire, Abraham Greaves the pauper, on 
Wedneſday after Martinmas day, being the 14th day of 
November, and the day on which the firſt ſtatute fair for 
the publick hiring of ſervants was held at Knareſborough in 
the ſaid riding, was hired by Richard Ellerbeck of Newton, 
to ſerve him from that time till Martinmas day following. 
Which ſervice he performed accordingly. By the cout, 
This was not a hiring for a year, ſo as thereby to gain a 
ſettlement. Burrow's Setilem. Caſ. 157. 

(7) T. 13 An. Jeſop and Miſenden. Sarah Barnes lived 
with her father for a year as a hired ſervant, in a little 
cottage upon the waſte, for 108. a year, beſides what ſhe 
could get by her ſervice and labour. And whether ſhe 
gained a ſettlement thereby, was the queſtion. And the 
whole court held the did; there is no ground of fraud; 
for it was to live with her father, who might be grown old, 
Fol. 142. | | 7 | 

(8) T. 13 C 14 E. 2. King's Norton and Cambden. 
Mary Calcut was hired for a year, to-ſpin yarn at 18d. a 
ſtone; and was to provide herſelf with meat, drink, 
waſhing, and lodging, where ſhe pleaſed. She ſpun for 
her maſter the whole year, and boarded and lodged at her 
maſter's, allowing 2s, a week for the ſame: But upon 
her examination ſhe ſaiò, that by her contract ſhe thought 
herſelf at liberty to play or be abſent from her work as 
long as ſhe pleaſed, only that ſhe was not at liberty to 
work for any other maſter. By the court; This caſe hath 
All the requiſites of the ſtatute, and is a good ſettlement. 
For in fact here is a hiring and a ſervice for a year. And 
what her apprehenſion was, or whether ſhe was paid by 
the year or by the quantity of her work, was immaterial. 
Str. 1129. Sefſ. Caf. V. 2. 146. Burrow's Sell. Ca. 
152. 

690 E. 31 G. 2. Macclesfield and Sutton, Foſeph Bower, 3 


11 hours a day, baſtard child, born at Sutton, and maintained by the over- 


Fandays excepted 


* ſeers of Sutton, was hired, with the conſent and direction 
of his mother (he being then about eight years of ape) 
to Macclesfield, to work at a ſilk mill there, for the tern 
of three years, at 6d. a week for the firſt year, 9d.3 
week for the ſecond year, and 13d. a week for the = 
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The mafter was not to find him diet or lodging ; and the 


che reſt of the time, as well as on Sundays, he was 

at his own liberty and his own maſter, He continued | 
three years in the ſaid ſervice ; but within that time, i 
frequently abſented himſelf from his work, ſometimes for 
a whole day or longer, at other times for ſeveral hours in 
the day; for all which defaults, deductions were made 
out of his wages. He lodged the whole three years with 

his mother at AZacclesfield ; who received his wages; 
which not being ſufficient to maintain him, the overſeers 
of Sutton contributed 6d. a week, during the whole time 
towards his maintenance. The queſtion was, whether 
this was ſufficient to gain a ſettlement at Afacclesfield, 
By lord Mansfield Ch. J. Here is no foundation to imagine 
that this can be a ſettlement on the ground of an appren- 
ticeſhip. The only queſtion is, whether it is a ſettlement 
as a hiring for a year and ſervice for a year. The pauper 
was an infant of only eight years of age, at the time of 
the hiring. Therefore he was not bound by the agreement. 
Indeed he might have affirmed it ; (for the contract of an 
infant is not abſolutely void, but only voidable, at his 
own eleCtion :) But the maſter could not oblige him to 
ſtand to it. Then as to the contract itſelf, it was only to 
ſerve eleven hours in the day of the ſix working days, but 
during all the reſt of thoſe days, and the whole Sunday, 
the ſervant was at his own diſpoſal, It is in the nature of 
a contract from week to week; and it cannot in this caſe 

be conſtrued to gain a ſettlement ; and it is plain the 
pariſh of Satton did not underſtand it in this light, having 
contributed to the child's maintenance during the whole 
three years. And the order adjudging it to be a ſettlement 


at Macclesfield was quaſhed. Burrow, Mansfield. 504g 


(10) T. 68 7 G. 2. Lidney and Stroude. Martha Brewer 
was hired to William Wake in the pariſh of Stroude, for a 
quarter of a year; and if her maſter and ſhe liked one 
another, ſhe was to continue for a year, to have 31. for 
her year's wages. She entred into the ſaid ſervice, and 
continued therein one whole year, and received the ſaid 
Wages of 31. It was argued, that as it was in the election 
of either party, during the firſt quarter, whether the ſhould 
continus orznot, ſhe conſequently could not be originally 


H ring conditi« 
onal:y, 


hired for a year. But the court held this conditional hiring 


to be a good hiring for a year; ſince the matter and {he did 
2 like 


ſervice was to be only 11 hours in the ſix working days ; ö 


— 


* 4 * 
o A O 2 . - CY 
. Ee a Ee En 
8 * * 
2 - - - 
& * * — 


Poo2, (Settlement by ſervice.) 
like one another, and a year's ſervice was actually perform- 
ed under it. Burrow's Settl. Caſ. 1. 


H. 86. 2. New Windſor and Chepping Mycomb. Diana 
Brooks was hired to colonel Meyrick at Thorpe; and was to 


go into her ſervice a month upon liking z and was to have 


51. a year wages ; but was to go away from her ſaid ſer- 
vice on a month's wages or a month's warning on either 
ſide. She continued near two years in her faid ſervice, 


without any other hiring ; and received her wages quar- 


terly. I his, by the unanimous opinion of the court, is 
a hiring for a year at Thorpe And fhe gained a ſettlement 
there. Brurrow's Settl, Caf. 19. | 

H. 16 G. 2. Atherton and Barton. , Ralph Harriſon was 
hired for a year to Thomas Barlow of Barton, at 41. wages, 
payable quarterly. And it was agreed between them, at 
the time of the hiring, that either of them. ſhould be at 
liberty to determine the contract, at the end of any 
quarter of the ſaid year, on a month's notice. But no 
fuch notice was ever given by either; and the ſervant con- 
tinued in his ſaid maſter's ſervice in Barton the whole year, 
The ſervant declared at the time of the hiring, that the 
reaſon of the ſaid hiring being made determinable at the 
end of every quarter upon ſuch notice as aforeſaid, was, 
that he would not be hired ſo as to loſe his former ſettle- 


ment. But by the court unanimouſly and clearly, This 


is a good ſettlement in Barton, Burrows Setilem. Cal. 
203. 
77 22 G. 2. St. Ebbs and Holywell. Two juſtices remove 
Caleb Guy from Holywell to St. Ebbs. And the ſeſſions 
upon appeal confirm that order. The caſe was, the ſaid 
Caleb Guy was hired to Thomas White of Holywell thus: He 
was to come for a quarter of a year, and to have after the 
rate of 20s. a year; and if he and his maſter liked each 
other, he was to continue, He did continue a year and 
a half above the ſaid quarter, without any further or other 
hiring, and received his wages as he had occaſion for them. 
It was moved to quaſh theſe orders, for that the ſettlement 
was in Holywell, by this hiring and ſervice : For a condi- 
tional hiring is a hiring for a year, provided the condition 
be performed. And a rule was made to ſhew cauſe, But 
no cauſe was ſhewed,. And the rule was made abſo]uts, 


Burrow's Setil. Caf. 289. 


T. 24 & 25 G. 2. Orzelworth and Watton 3 22 


William Hewett, ſettled in Ozelworth, agreed with Thomas 


Pal ſor of Hatton under Edge, cloth- worker, to ſerve him w 
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the ſaid buſineſs for three years, at ſo much a week. He 
was to work 12 hours in a day; and if more, was to have 
a penny for each hour over. Sixpence a week was to be 
retained as a depoſit ; which was to be repaid to Hewett if 
he performed the agreement, or if Palſor thould diſcharge 
him before the end of the three years; but to be kept by 
Palfor, if Hewett ſhould quit the ſaid ſervice before the 
end of the ſaid term. And it was underſtaod between them, 
that Palſor might turn Hewett out of his ſervice at any time 
during the term, paying him the ſixpences retained, 
Hewett worked under the agreement for about ſix months ; 
and then, being ill, abſented himſelf about three months; 
and then returned, and was received by Palſor, and con- 
tinued to work for him under the ſaid agreement, till the 
time of his being removed by the order, being for about 
three quarters of a year after his return. Ara the 
whole time, Hewett lodged in the pariſh of Motion under 
Edge, but. not in Palſor's houſe. By the court: This is 
a ſettlement at Motton under Edge. Here is an actual 
hiring for three years, and a ſervice under it for one year 
and a quarter, Befides, the two juſtices removed him 
whilſt he was actually in his maſter's ſervice. Brurrow's 
Settl, Caf. 302. 


(11) E. 13G. 2. Wandſworth and Putney. 


his maſter told him, that if he ſtaid a year and hehaved 
well, he would give him a livery and wages the next year. 
He lived there one year and four months, and received à 
guinea and a half wages. The court inclined to think, that 
this was a conditional hiring, and that the boy's ſervice 
was an aſſent in fact, and that it gained a ſettlement; but 
referred the matter back to the ſeſſions to be more fully 


ſtated. Se. C. J. 2. 188. 


o 


(12) A. 13G. Gregory Stche and Piiminſter. A young Service where 


woman lived with her grandmother for four years, on an uo conrast dig,! 
| 7 appear. 
But 


allowance of meat, drink, waſhing, and lodging. 
there appearing no contract betwixt the grandmother and 
the girl, but that ſhe might have left her grandmother at 
any time, it was adjudged not a hiring within. the ſtatute. 

Sf. C. V. 2. 120. ; LF 
41. 33 G. 2. Corfe Caſtle and Weyhill. Order ſpecially 
ſtated, That it appeared on the evidence of the pauper {the 
only witneſs produced on either fide) that about the year 
1719, one Robert Pyke, eſquire, took the pauper being 
then about 8 years of age) into his family, from charity, 
and gave bim meat, drink, lodging, and civaihs, While 
| | L 3 | he 


A boy came Hiring by imgÞ- 
to live with Mr. Faltner, without any hiring; and then ien. 


- 35K 


2 ITY — 8 


— 18 ge 


- — i} 
- r EN TIS r= ES 


TIT 
* AI 1 
ä . — — 
> => 8 4 22 —— 


2 — 


Jo” 1 

f l 

- — 
— 2 — 
2 by 1 


mot 
- * 


—— ag, et. 
. 


— — 
— xn — 
— 93 e 


— 


358 


Podꝛ. (Settlement by ſervice.) 


he continued with him, which was about fix years, of 


which the four laſt years were in the pariſh of Weyhill. 
That neither at nor before the time of the ſaid Mr. Pyle's 
taking the pauper into his family, nor at any time after, 
was there any contract between the ſaid parties, in relation 
to the pavper's ſervice of the ſaid Mr. Pyke or his con- 
tinuance with him, or to any wages or other gratuity te 
be paid him for the fame. That during his continuance 
With the ſaid Mr. Pyke, he was employed in running of 
errands, and doing whatſoever the ſaid Mr. Pyke or his 
ſervants thought fit to bid him. That no wages were ever 
paid or given to him. And that in the pauper's appre- 
henſion, he was, during all the time aforeſaid, at liberty 
to quit the ſaid Mr, Pyke, or the ſaid Mr. Pyke to turn 
him off, as either, party ſhould think fit. —The ſeſſions 
were of opinion, that at this diſtance of time, a hiring 
for a year, between the ſaid Mr, Pyke and the pauper or 
his father ought to be preſumed ; and therefore they con- 
firm the order of the two juſtices for ſending him to Weybill. 
It was urged, in ſupport of the orders, that upon 2 
regular ſervice for above a year, a hiring ſhall be pre- 
ſumed ; that wages are not neceſſary; that the pauper's 
apprehenſion doth not vary the caſe ; that the witneſs 
ſpeaks to a tranſaction when he was but eight years of 
age; and he might have been hired out by his father, 
though not by himſelf. —But by the court; It is clear 
here was no hiring at all, no contract, but he was taken 
out of charity, a child of eight years of age, to run on 


errands, and do whatever he was bid, and left Mr. Pjte 


when he came of 14 years of age, and was capable of 
doing more ſervice, And it is expreſsly ſtated, that there 
was no contract, Indeed, where there is a hiring ſtated, 


the cour will preſume it to have been a regular one, unleſs | 


the contrary appears; and that was the caſe of Crediton 
and W/incaunton, H. 24 G. 2. A general hiring was there 
ſtated ; but here was no hiring at all.—And both the orders 
were quaſhed, Burrow, Mansfield. 928. Burrow's Seti. 
Caf. 491. 

IM. 46G. 3. St. Peter's and Holy Trinity in Dorcheſter. 
The pauper John Miluosd made an agreement with, his 
ſtepfather, to live with his ſtepfather in his houſe, to 
work with him at his trade of a button- maker, and to be 
paid at the rate of one penny for every groſs of buttons be 
ſhould make, deducting at the rate of gs. a week for his 
meat, diink, waſhing, and lodging. Under this agree. 
ment he lived with him four er five years ig the pron 
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of - Hoh Trinity. It was urgued, that this was a hiring for a 

il. * year by implication ; for an indefinite hiring is a hiring 

As for a year. By lord Mansfield This is the caſe of a 

er, workman hired to work by the piece. It is not like any 

on olf the cafes where there was a hiring for a year. Indeed 

n- hiring in general and indefinitely gives a preſumption of a 

te hiring for a year, where the nature of the ſervice and 

Ice ſubſequent facts concur to render it probable that it was fo 

of meant. But the nature of the preſent ſervice is quite 

his otherwiſe. It is very clear in this caſe, that there was no 

ver Hiring for a year, expreſs or implied. Burrow's Settl, Caf. 

re- 13. N | 

ns Unleſs ſuch perſon ſhall continue and abide in the ſame ſervice] What ſhall be 
turn What ſhall be deemed the ſame ſervice within the meaning seemed a fervice 
10ns of this explanatory ſtatute, hath been much controverted. TI 
ring Concerning which there have been the following reſolu- 

er or tions : 55 | 5 8 

con- (1) In the caſe of Dunsford and Ridgwick, M. ꝙ An. Mr. Fiir 

hill. Foley ſays, the couit declared, that there ought FA be one = e for a 
on 2 intire contract, and one intire ſervice for a year, purſuant J but not 
pre- to that contract. Foley 133. And Mr. Blackerby, in re- a — 
iper's citing that caſe, ſays, it was then held, that there muſt 
itneſs be one intire hiring, and one intire ſervice in purſuance of 
ars of ſuch hiring, for a whole year, that muſt make a ſettlement. 
ather, Black. 244.—But it muſt be obſetved, that this was not 
clear properly the point in queſtion. For the queſtion there was, 

taken whether a hiring for two half years ſhould be' deemed a 

3 fufficient hiring, an d not what ſhould be a ſufficient ſer- 
r. Pyle vice under ſuch hiring. 9 
\ble of We proceed therefore to the caſe of the inhabitants of 
t there South Moulton, H. 10 V. A maid ſervant was hired for 

Gated, half a year; which time ſhe ſerved : And then was hired 
unleſs for a year, and ſerved half of that. Reokeby, Turton, and 
Crediton Gould (Holt Ch. J. being abſent) held it to be a ſettlement; 
as there becauſe the ſtatute deſigned only that the party ſhould 
e orders ſerve a year. L. Raym. 426. TE a 
g Setll. Another caſe in the ſame term was that of Overton and 
Steventon, which was thus: Bridget Bayly, before the 2 5th 

or cheſter. day of March 1697, was a ſettled inhabitant in the pariſh 
with, bis of Overton and on or about the ſaid 25th day of March, 
.ouſe, to ſhe contracted with one Job Orproed of Stevenſon, for 
nd to be the wages of 208. to ſerve him from the ſaid 25th day of 
attons be March 1697, till Michaelmas then next following; which, 
- for bis time ſhe ſerved accordingly. And at the ſaid Michaclmas, 
is agree- the laid Orpavord contracted with the ſaid Bridget, from 

pariſh the (aid Hic haelmas for one year enſuing, for the wages 

14] „ . | Z 4 
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of 20s. And the ſaid Bridget, according to the laſt 
mentioned contract, remained with the ſaid Orpwood, 
till ſome time in the month of April 1698; in which 
month, by the mutual conſent of the ſaid Bridget and 
Orpwood, ſhe left her ſervice, and he paid her the pro- 
portion of wages then due. The ſeſſions thinking the 
abovemeutioned hire, and ſervice aforeſaid, continuing for 
the time of more than one whole year, to be a good 
ſettlement, confirmed the order of the two juſtices for 
ſending her to Steventon,——And of this opinion was the 
court: And the orders were confirmed. Burrow's Sett!. 
Caf. 549. | 

E. 1G. Brightwell and W:/thallam. There was a hiring 
and ſervice from three weeks after Michaelmas to Michaelmas, 
and then a hiring for a year, and ſervice for 11 months, 


The Ch. J. ſaid, If there was a ſervice for a year, ona 


hiring from week to week, and then a hiring for a year, 
and ſerving for forty days, that he ſhould adjudge that a 
ſettlement. The reaſon is, becauſe till the laſt ſtatute was 
made, a hiring for a year, and forty days ſervice, made a 
ſettlement ; in regard that the hiring for a year ſhewed 
that the perſon was not likely to become chargeable, for 
that he was able to work, 58 forty days is a good ſettle- 
ment to an ppprentice pee of his {kill and art, by 
which he is ſuppoſed unlikely to become chargeable. So 
a perſon that has paid pariſh dues, or ſerved offices in a 
pariſh, gains a ſettlement by 40 days, becauſe he is ſuppoſed 
a perſon of ſubſtance, unlikely to become chargeable, 
But the late act requiring ſeryice for a year, as well as an 
hiring, we think it ſufficient if the wards be anſwered, 
confidering this with the deſign of the former ſtatutes, 
Se. C. J. 1. 87. Foley 143. 

A. 1 G. 2. K. and Aynboe. The pauper was hired in 
Biceſter from Chriſtmas to Michaelmas, and ſerved till 
Micbaclmas; then was hired for a year, and ſerved till mid- 
ſummer, And this was adjudged to gain a ſettlement in 
Bice/ler. There were cited for it, the cafes of Overton 
and Steventon, and of Brightwell and Meſthallam. Lord 
Ch. J Raymond ſaid, the caſe of Maſtballam was expreſs 
to the point, and he would not break into it; but if it 
had been res integra, or a caſe not adjudged before, he 
ſhould haye thought it ill, Here the ſervice was made 
previous to the hiring for a year. The greater part of the 
3 thought this ciſe to be againſt the ſtatute, but that 
they were more ſtrongly bound by the precedent ; and 

were unyilling to ſet afide a reſolution ſolemnly adjudged, 
. e though 
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though not according to their own opinion. Sf. C. V. 2, 
110. Fol. 144. | _ 
M. 11 G. 2. Fifehead Magdalen and W:/t Stower. Milliam 
Trim hired himſelf to a maſter at 1/2 Stower, from 
Midſummer to Lady-day, being 3 quarters of a year, 
for 408. At Lady-day, he received his wages of 40s. 
and left his maſter's ſervice, and then went to his father's 
houſe in Wet Stower ; and in about an hour returned to 
his maſter, and agreed with him for a year, at 31. 10s. a 
year, and lived with his maſter half a year in purſuance 
of the ſecond agreement, When he went from his 
maſter's houſe, he had no cloaths but what he wore, ex- 
cept a ſhirt, which he left at his maſter's houſe. It was 
urged, that this was no ſettlement, for that there ſhould 
be firſt a hiring for a year, and then a ſervice for a year 
under that hiring : Beſides, here was a diſcontinuance ; 
the firſt contract was at an end, before the ſecond con- 
tract was entred upon; fo that it was not a continuing 
in the ſame ſervice, Lord chief juſtice Lee ſaid, he re- 
membred the reſolution was firſt come into in lord chief 


" Juſtice Parker's time, that a hiring for a year and a ſervice 


for a year were ſufficient to gain a ſettlement, though all 
the ſervice ſhould not be under the ſame contract; and 
that Sir Thomas Powys (who was juſt come into the court) 
very much boggled at it: But now, he added, the rule 
is eſtabliſhed, that if there is a hiring for a year, and a 
ſervice for a year, it will gain a ſettlement, tho' the 
whole ſervice is not under the firſt hiring. And in this 
caſe, the abſence for an hour, which was only to conſult 
his father about a new contract, ought not to be looked 
upon as a diſcontinuance, Upon every new contract, 
there is a fort of diſcontinuance, The laſt day of the 
former contract was the firſt day of the ſecond ſervice. 
And this was only an hour's abſence within the ſpace of 
that ſame day, Therefore he remained a ſervant during the 
whole time of the completion of his year, Burrow's Sal. 
Caf. 116. 8 . | 
M. 22 C. 2. Wrinton and Chewfloke. Anne Stokes, the 
pauper, when 13 years of age, went into Chew Magna to 
the houſe of her aunt ; and ſoon afterwards went to Min- 


ford, and worked with one Nicholas Walker clothworker, 


in the buſineſs of burling cloths, by a weekly hiring or 
agreement at the weekly wages of 18. 6s. each week in 
the winter, and 25. each week in ſummer. On Saturday 
in each week, Nicholas Walter, when he paid the pauper 
her wages for that week, ſaid, to her, that ſhe ſhould 

. | come 
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come the week following. Which ſh accordingly did, 
and renewed the contract for the week enſuing, in the 


ſame' method. 


She continued to work with the Taid 


Nicholas Walker in Winford, in the manner aboveſaid, 
for a year. and an half; but during all that time, con- 
ſtantly returned in the evening and lodged at her aunt's 


in Chew Magna, and alſo reſided with her aunt 
on Sundays. 


there 


On the laſt Saturday of the ſaid ſervice, 


the pauper convenanted to ſerve the ſaid Nicholas Walker 


for a year, at 1]. 108. wages; entred immediately into 


the ſaid ſervice, and continued therein eleven months in 
Winford. By the court: The pauper did not acquire a 
ſettlement by this ſervice in Minford. For tho? a ſubſe- 
quent ſervice for leſs than a year, performed under a 


hiring for a year, may be coupled to a prior ſervice 


which 


was not performed under a hiring for a year, provided 


it be a continuance of the ſame ſervice; yet the 


ſu bſe- 


quent ſervice cannot, in the preſent caſe, be coupled with 


the former, becauſe the former hiring was not of th 


e ſame 


kind with the latter : The former was as a Gay labourer, 


or weekly labourer at moſt; not as a hired ſervant, who 
Burrow's Settl. Caf. 


is part of the maſter's family, 
280. | ; 


H. 6 G. 3. Underbarrom and Bradley- Field v. Crofthwaite 
and Dythe. Two juſtices make an order for the removal 
of Anne Kellet from the townſhip of Underbarrow and 


Bradley Field to the townſhip of Cro/thwaite and 


Lythe. 


The ſeſſions, upon appeal, diſcharge that order, and 
Nate ſpecially : That the pauper Anne Kellet hired himſelf 


at Chriſtmas to John Thompſon of Crefihwaite and 


Lythe, 


till J/hitſuntide then next following; which time ſhe 


ſerved. At the ſame M hitſuntide ſhe hired herſelf 
ſaid John Thompſon for one year, and continued 

ſaid ſervice till the beginning of March following, 
ſhe and her maſter parted by conſent, The ſeſſion 


to the 
in the 
when 
s were 


of opinion, that the ſaid Anne Kellet gained no ſettlement 


by the ſaid ſervice in Cro/thwaite and Lythe, and th 


erefore 


quaſhed the order of the two juſtices, ſubject nevertheleſs 


to the opinion of this court. 


It was moved to quaſh the 


order of ſeſſions, and to affirms the original order; for 
that there was, upon the ſtate of the facts, a hiring for 
a year and a ſervice for a year, when both were coupled 
together; though indeed the firſt hiring was for lels 
than a year, and the ſecond. ſervice was likewiſe for leſs 


than a year. 
two leading caſes of South Moulton: and of Over 
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yet the rule fare deciſis, is always proper, and eſpecially 


ariſe from the errors of the ſeveral reporters of that caſe, 


reſent. ] 


ſecond maſter paid him his wages. The queſtion was, 
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Steventon were determined upon facts prior to the expla- 
natory ſtatute of the 8 & g V. before which ſtatute, a 
hiring for a year, and a ſervice for 40 days gained a 
ſettlement. And it was obſerved, that in the caſe of 
Hynhoe, lord Raymond and alſo Mr. juſtice Page declared, 
that if it had been then res integra, they ſhould have 
adjudged it to be no ſettlement in Biceſten: And now it 
appears to be ſo; as the two ſuppoſed precedents were 
in fact no precedents at all, being prior to the ſtatute 
of the 8 & 9 . By the court: The authority of 
theſe caſes will be juſt the ſame, whether the facts 
were prior to the ſtatute or not : Becauſe the court de- 
termined them as upon facts ſubſequent to the ſtatute, 
And there having been many determinations the other 
way, the court were unanimouſly of opinion, that for 
the ſake of certainty, it is beſt to adhere to ſettled de- 
terminations, Though there might be rocm for great 
doubt upon this point, if the matter were again open; 


in theſe caſes of ſettlements. And the order of ſ: ſions 
was quaſhed, and the original order affirmed. Burrew's 
Sett. Caſ. 545. [Note, Upon ſearching the records it hath 
appeared, that the caſe of Bridget Bazly was after the ex- 
planatory ſtatute of the 8 & 9g V. And the miſtake did 


as to the particular times of her hiring and ſervice. The 
other caſe, wiz. of South Moulton, is not to be found 
upon the file: And the report thereof in lord Raymond is 
ſo very imperfect, that nothing can with certainty be 
concluded from it. Mr, Burrow takes notice, that it is 
not impoſſible that this caſe of South Moulton may be the 
very ſame with that of Overton. Which conjeQture ſeems 
to be ſupported by this obſervation, that the reporters of 
both the caſes expreſs that Holt chief juſtice was abſent. 
And there was no other determination in that. term, ac- 
cording to the reports thereof in lord Raymond, wherein 
it doth not expreſsly appear that Holt chief juſtice was 


(2) E. 4 C. Tvinghoe and Solebury, A perſon was hired Same fervice, but 
for a year to one Knight, who rented a farm in Jvinghboe, e wee, 
and lived with him half a year: The maſter lets the farm 
to one Smith, and the ſervant lives the reſidue of the year 
with Smith in the farm, without any words paſſed about 
diſſolving the contract with Knight, or making any new 
contract with Smith. And at the end of the year, the 


Ir 
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Hired to a maſter in one pariſh, and goes with him into 
D | h another 


* 


Tf this ſhall be deemed the ſame ſervice, ſo as to gain a ano 
ſettlement ? By Pratt Ch. J. and the court; This is a pari 
good ſettlement : If a maſter command his ſervant to live his 
with another for a certain time, it is a ſervice to the firſt why 
maſter ; and here being no new contract, it is carrying on ther 
the ſervice of the firſt maſter. And the ſubſequent maſter his 
paying his wages did not alter the caſe; for the contract rem 
not being deſtroyed, he might have brought an action a- S. 2 
gainſt the firſt maſter. Sg. C. V. 1.121. Caſes of S. 109. - 4 
Str. 90. Upo 
E. 15 G. 2. Ladeck and St. Enoder. John Roberts was ter o 
hired for a year in Ladock, His maſter died within the year, ſtay 
leaving William Huddy of St, Enoder his executor. The to ta 
executor aſked the ſervant, if he was willing to ſerve out year, 
the year with him. The ſervant agreed to it, and did ſerve queſt 
the executor in St. Enader during the remainder of the whet 
year. By the court: This is a continuance of the ſame He g 
ſervice ; the contract was not diſſolved by the death of maſte 
the maſter ; and the ſervant gained a ſettlement in Sr. H. 
Enoder. And this is a ſtronger caſe than that of Ivingboe, Two 
the aſſignee of the farm in that caſe being a mere ſtranger; St. P. 
whereas this was the caſe of an executor, on whom the that t 
law caſts a privity of contract. Burrow's Settl. Caf. that I 
| 3 | times, 
same ſepvice, but (3) E. 11 G. K. and IVhitechapel. A perſon was hired nold h 
mY the fame for five years, to work at a glaſs-houſe in JVhitechapel, at ſerved 
En) the rate of 10s. a week; but never lodged with his matter with | 
> in the houſe any part of the time, but at another houſe in thougl 
the pariſh : By the court, He has gained a ſettlement there; quaſhe 
for being hired to ſerve above a year, and having ſerved bench, 
and reſided in the ſame pariſh purſuant to ſuch hiring, he ed the 
hath fully complied with the ftatute, and it is not material be in 8 
where he lodged, ſo that it were within the pariſh. S 40 day 
C. V. 2. 114. Foley 146. no ſett 
T. 12 An. Silverton and Aſhton. A ſervant maid was „ 
hired for a year in the pariſh of Aſpton, where ſhe ſerved lived v 
half a year ; then her maſter, and ſhe with him, removed and hir. 
to the pariſh of Patſball, where her maſter took — rs. C 
farm; the ſervant continued with him in the pariſh o ſhe, wi 
Pat/hall for the other half year: And the queſtion was, afterwa 
Whether ſhe gained any ſettlement in either of theſe ſervant 
places; and if ſhe did, in which of them? By the court; her reti 
Here is what the act requires, a hiring for a year, and a gained; 
ſervice for a year. For it is the ſame ſervice; and the Who w: 
ſtatute doth not tie it down to one place. If a perſon is ſettleme 
nie | ſettleme 


Vas 
Ar, 
he 
out 
rve 
the 
ame 
1 of 
St. 
hoe, 
ger; 

the 


Caſ. 


hired 
l, at 
aſter 
fe in 


bench, upon the orders being removed by certiorari, qua 


* 
” . . 


Pooꝛ. (Settlement by ſervice.) 


another pariſh, and ſerves him for one whole year; the 


pariſh he continues laſt in for 40 days before the end of 


his year, is the place of his ſettlement: and the reaſon 
why the 40 days gain a ſettlement is, becauſe he comes 
there with his maſter, and you cannot remove him from 
his maſter, and having continved with him 40 days un- 


removeable, he gains a ſettlement. Foley 188. Caſes of 


S. 23. | 
7 8 E. St. Peter's in Oxford and Chepping Mycomb. 
Upon a ſpecial order of ſeffions it appeared, that the maſ- 
ter of the Oxford ſtage coach hired a ſervant for a year, to 
ſtay in an inn in HMycomb where the coach baited, and 
to take care of the horſes: he lived there for the whole 
year, and the maſter all the while lived in Oxford. The 
queſtion was, Where that ſervant gains a ſettlement, or 
whether any by that ſervice? And by the whole court, 
He gained a ſettlement in Chepping Mycomb, though his 
maſter never lived there. Str. 528. Foley 200. 
H. 1 G. Biſhop's Hatfield and St. Peter's in St. Alban's. 
Two juſtices remove one Langley from Biſhop's Hatfield to 
St. Peter's. Upon appeal, the matter was ſtated ſpecially, 


that this Langley was a huntſman to one Mr. Arnold, and 


that Mr. Arnold lived ſometimes in VMeſiminſter, and ſome- 
times, at his houſe in Vorthamptonſbire, but that Mr. Ar- 
nold had no ſettlement in St. Peter's; and that this Langley 
ſerved the laſt 40 days of his year in the pariſh of St Peter's 
with his maſter Mr. Arnold: which the juſtices at ſeſſions 
thought gained no ſettlement for Langley in St. Peter's, and 
quaſhed the order of two juſtices. But the court of ww © 


ed the order of ſeſſions, and held Langley's ſettlement to 


be in St. Peter's, by ſerving his maſter Mr. Arnold the laſt 


40 days of his year there, though his maſter Arnold had 
no ſettlement there. Foley 197. Str. 794. 

T. 8 G, St. Peter's in Oxford and Fawley. Mrs. Cook 
lived with her ſon in law Dr. Clavering at Chriſt Church, 
and hired a ſervant for a year, who was ſettled in St. Peter's. 
Mrs. Cook afterwards goes to Fawley upon a viſit ; and 
ſhe, with her ſervant, ſtaid there for three months, and 
afterwards came back again to Chri/t Church, where the 
ſervant ended the year's ſervice, being not 40 days after 
her return, The queſtion was, Whether this ſervant 
gained any ſettlement at Fawley, living with her miſtreſs 
Who was only a viſitor? And by the whole court: The 
ſettlement of the ſervant doth not at all depend on the 
ſettlement of the maſter ; for if a maſtef hire a ſervant for 
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a year, and after remove from one pariſh to another du- 
ring that year, it may be properly faid that the ſervant is 
hired in every pariſh he ſhall go into with his maſter; 
and the pariſh where he lives with his maſter the laſt 40 
days of his year, is the place of his ſettlement. And it is 
not material to the ſervant, whether the maſter goes there 
under the capacity of gaining a ſettlement for himſelf or 
not ; the ſervant goes there in the capacity of a ſervant; 
and it is like the caſe of a ſchool-boy ; he gains no ſettle- 
ment, but the ſervant that waits upon him will, And it 
was adjudged that the ſervant was ſettled at Fawley, Caſ. 
of Settl. 139. Foley 194. Str. 524- WEE 

E. 30 G. 2. Alton and Elvetham. This cafe was argu- 
ed the laſt term, and the court took time to conſider of it; 
and this term, lord Mansfield Ch. J. delivered the reſo- 
lation of the court: This was an order made by two ju- 
ſtices for the removal of the wife of the pauper and four 
children from the pariſh of Evetham to the pariſh of Alton; 
and upon appeal to the ſeſſions, the ſame was there con- 
firmed : But the ſeſſions ſtate the fact ſpecially, That 
the pariſh of Alton in the year 1722, gave a certificate to 
the father of the pauper to the pariſh of Eluetham; under 
which, the father went to the pariſh of Flvetham, and has 
dwelt there ever ſince: then it ſtates the pauper, and other 
children being born there, and that the pauper on the 29th 
of Auguſt 1734 was hired for a year as a covenant ſervant 
by Sir Henry Calthorp at Elvetham, and ferved that year 
out in that pariſh; that at the expiration of this year, he 
was hired again as a covenant ſervant by him for another 
year, and ſerved that year, but it happened that the laſt 


40 days of the ſecond year were at Scarbarough in Yorkſhire; 


that he did not at the end of the ſecond year quit the ſer- 
vice, but on the 29th of Auguſt 1736, he applied to his 
maſter to make a new agreement for another year, when 
the maſter ſaid it would be time enough when they retutn- 
ed home to Elvetham ; whereupon he continued for about 6 


weeks with his maſter at Scarborough, when they returned 


home to Elbetbam; then he was hired for a third year, 
and ſerved that year out in Elvetham, and continued in his 
ſervice for ſeven years more, and his wages were advanced 
every year; and afterwards he quitted that ſervice, and 
married, and had four children mentioned in the order, 
which was, for removieg the wife and four children from 
Elvetham (the huſband having left his family) to Alton 
which gave the gertificate. The juſtices conſidered 


kim ſerving altogether in Elvetham, and that he could not 
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gain a ſettlement there. It has been contended, that they 
were in the wrong, for he ought to be conſidered as ha- 
ving gained a ſettlement in Eluetham, notwithſtanding the 
certificate. That is not contended for directly, becauſe 
ſervice for a year of a certificate perſon will not gain a ſet- 
tlement; therefore it is indirectly contended for, that he 
has gained a ſettlement: His maſter goes (probably for 


his health) to Scarborough, and happens to ſtay there 40 


days; and it is contended, that the ſervant then gained 
a ſettlement at Scarborough, which diſcharged the certifi- 
cate, and then he afterwards gained a ſettlement at Elve- 
tham.— The general queſtion is, Whether this. acci- 
dental ſervice of 40 days at Scarborough acquired a ſettle- 
ment to the fervant ? It is immaterial, whether the maf- 
ter has or has not a ſettlement in the place where the 
ſervice is; becauſe that will not prevent the ſervant gain- 
ing a ſettlement : But the objection here is, whether the 
40 days at Scarborough are to be conſidered barely as a 
continuation of the ſervice at Elvetham, or a new bona 
fide ſervice at Scarborough ? There are ſeveral caſes, where 
a ſervant, though locally abſent, may yet be conſidered 


as continuing his ſervice in the place to which he was 


hired. So if a ſervant was ill, and went to Bath, by the 
conſent of the maſter, that would be a continuation of 
the ſervice. Therefore the conſideration here is, of con- 
venience and inconvenience, of juſtice and injuſtice, 
which will have great weight, unleſs there are authorities 
which ſtand in the way. I will conſider this, firſt, under 
the circumſtances of the caſe; then, ſecondly, I will 
conſider the authorities. The general ground upon which 
this muſt be determined, if there are no authorities, is 
this; Subſtantially, the maſter lived at Elvetham; he 
hired his ſervant to be a ſervant there; the pariſh was jea- 
lous of the ſervant coming in there, and got a certificate 
from Alton. Sir Henry happens to go to Scarborough, as 
a ſojourner for a particular purpoſe, not as an inhabitant. 
When they are to make an agreement for a third year, 
they both conſider themſelves as abſent from home. It 
would be perilous for theſe publick places of refort, if 
ſuch a ſervice were to gain a ſettlement. Beſides, what 
fraud would be brought upon pariſhes, if ſettlements 
might be gained in this manner, when a pariſh truſts to 
certificates ? Suppoſe a perſon in ſervice has an accident 
upon the road by breaking a leg, and he ſtays 40 days at 
2 place, ſhall that be a ſettlement ? Suppoſe he ſtays 40 


days with his maſter in @ ſea-port being wind- bound, 
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Pooꝛ. : (Settlement by ſervice.) 
would that gain a ſettlement ? The maſter's abode here 
is at Eluetham, which I lay great ſtreſs on. The domicil 


(as the Civilians call it) of Sir Henry was not at Scarbo- 
rough. 


I ſhall next conſider the authorities cited. The 
principal of which was the caſe of St. Peter's in Oxford and 
Fawley (Str. 524.) The court will pay regard to former 


- determinations for the fake of certainty, But if an au- 
thority were ſingle, and plainly productive of inconveni- 


ence, the court would in ſuch caſe over-rule it, But the 
preſent authority does not at all contradict the doctrine ] 


have been laying down. This caſe was cited to ſhew, that 
a paſſage or tranſitory reſidence might gain a ſettlement, 
1 ſhall ſtate the caſe as it is in Strange; where it is ſaid, 


that in the caſe of Rufford it was not doubted, but that 
hiring into an extraparochial place would gain a ſettle- 
ment. And ſo Powell J. ſomewhere ſaid, that if a ſer- 
vant was hired for a year in Ireland, and the ſervice was 
performed here, it would gain a ſettlement. But here [ 
cannot but obſerve, that it is a great pity that caſes ſhould 


get abroad under the ſanction of great names, which being 


taken from notes that gentlemen took only for their own 
uſe, and not by any publick officer appointed for that 
purpoſe, are incorrect often in the ſtate of them. The 
preſent caſe, as reported in Strange, is moſt certainly miſ- 
reported. It is ſtated that the pauper was hired for a 
year into Church- church, without ſaying how or under what 
circumſtances her miſtreſs lived there; and that her miſ- 
treſs went upon a viſit to Fawle-court, Now her mil- 
treſs being a ſingle woman could not poſſibly have any 
abode in Chriſt- church but as a viſitor or friend. And it 
is farther ſaid, that the only doubt was, whether the ſet- 
tlement gained at Chri/t-church was ſuperſeded or not. 
That could not poſſibly be ſo. For ſhe could by no 
means gain a ſettlement in .Chrift church, which was not 
only an extraparochial place, but a ſingle houſe only, 
having been once a monaftery, being in nature of one of 
the king's palaces, which may be extraparochial. I men- 
tian this, to ſhew the incorrectneſs of cafes, which can- 
not be relied on. This caſe is alſo in Foley 215. and Caſes 
of Settl. 139. reported differently. But all of them toge- 
ther may ſerve to help us to the truth, and which upon 
inquiry I find to be this: Mrs. Coo# the miſtreſs of the 
ſervant, had two daughters; one, married to Dr. Claver- 
ing dean of Chrift-church ; the other, to Mr. Freeman who 
lived at Fawley-court. And ſhe lived alternately with theſe 


two gentlemen her ſons in law; and was as much at Faw- 
ley 
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Pooꝛ. (Settlement by ſervice.) 
ky court as at Chrift-church,, and (as I obſerved before) it 
was not poſſible the ſervant ſhould be ſettled at Chrift- 
church, becauſe” it was an extraparochial linzle houſe, 

This was, I think, the only material caſe cited at bar; 
but there is another which I have had mentioned to me, 
Biſhop's Hatfield and St. Peter's in St. Alban's ( Foley 197.), 
where a huntſman was hired by one Mr. Arnold, who lived 
ſometimes in Neſiminſter, and ' ſometimes at Me pn, 
and the ſervant reſided, where the hounds were kept, at 
St. Alban's; and the only queſtion was, whether the ſer- 
vant could acquire a ſettlement there by ſuch ſervice, as 
his maſter had none: and there was no doubt but he 
could; for he came exactly within the caſe of a ſtage 
coachman, who was hired to ſerve at Mycomb, though 
the maſter lived at Oxford; where it was held, that the 
ſervant's ſettlement does not at all depend upon the maſ- 
ter's. But that caſe was very different from the preſent ; 
for the queſtion was not, whether there was a continuance 
of ſervice with the maſter in Meſtiminſler or Northampton, 
but he was ſettled by living in that place with the hounds ; 
and the maſter, I ſuppoſe, might be probably a member 
of parliament; and might have a houſe to go to for hunt- 
ing merely, which is a very common caſe in the neigh- 
bourhood of London, However there is no preciſion in 
the caſe on which the court can rely; and upon the whole 
I think it not at all inconſiſtent with our preſent reſolu— 
tion; which is, that in the preſent caſe the whole of the 
ſervice was only a continuation of the ſervice at Elvetham, 
However I would have it obſerved in the preſent caſe, 
that I Jay great ſtreſs on both the maſter and ſervant con- 
lidering .Elvetham as their home, as alſo upon the prece- 
dent and ſubſequent ſervice, and upon the circumſtances 
of the certificate. There was another objection at bar, 
but not relied on; that it does not appear but that the 
huſband may be living, and he is not removed, and may 
have gained a ſettlement fince. But this. the court will 
not preſume. If he is living, they muſt remove him after 
to his family, And both the orders were confirmed. 
And the difference between this caſe and that of St, Pe- 
ter's in Oxford and Fawley, ſeemeth to be this; that a vi- 
tor, during the time of the viſit, may be conſidered as 
part of the family of the perſon viſited, and hath there 


| pro tempore his home and place of abode; but a perſon at 


Scarboroughror other ſuch like place of publick reſort, under 
the circumſtances abovementioned, is only a ſojourner, or 
in the nature of a traveller, or as a gueſt in an inn, and 

Ver. III. A 2 Cannot 
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Pooz, (Settlement by ſervice.) 
cannot in any ſenſe within the words of the ſtatute be 
looked upon as coming to ſettle there. | 

Note, with reſpect to the aforeſaid cafe of St. Peter's 
and Fawley, Mr. Burrow ſays, there having been ſo much 
doubt and miſapprehenſion concerning it, he has had the 
curioſity to tranſcribe it from the original record : which 
is as follows. — Two juſtices removed Mary Norris from 
the pariſh of St. Peter in the Ea in Oxford, to the pariſh. 


of Faaley in the county of Oxford aforeſaid. Which order 


Abſence during 
the ſervice. 


have the advantage of it. 


was diſcharged by the ſefions, upon appeal; it appearing 
(as it is ſtated in the order of feſſions) that the faid Mary 
Norris was hired at Chrift-charch in Oxford, an extrapa- 
rochial place, on the 16th of May 1717, for one year to 
Mrs. Cooke, who then lived, and ever ſince hath lived, 
with her ſon in law Dr. Clavering, canon of Chrift-church 
college aforeſaid, as a ſojourner or boarder ; and continu- 
ed in her ſervice there till the month of. in the ſame 
year's when Mrs. Cooke went, upon a vifit, to her ſon 
r.. Freeman's, in the pariſh of Faaley aforeſaid, where ſhe 
continued three months, upon the ſaid viſtt ; and her ſaid 
fervant Mary Norris was with her at the ſaid Mr. Free- 
man's, and continued there in her ſervice all the three 
months. At the end of which the miſtreſs returned to 
Chrift-church, and there the ſervice expired, ſhe having 
ſerved her miſtreſs the whole year, in purſuance of the 
firſt hiring : And the order of ſeſſions was quaſhed, and 
the original order affirmed. Burrow, Mansfield, 312. Bur. 


_ Settl. Caf. 422.] | 


(4) E. 17 G. 2. Beccles and Loweſtoft. A perſon was 
hired to a blackſmith for a year, at 31. a year. During 
the year, the maſter gave him leave to work with another 
ſmith for three days, with another for a week, and with 
a third for a fortnight ; and agreed that the ſervant ſhould 
After which, he returned and 
ſtaid out the year, and the mafter by his conſent deduct- 
ed the proportion of wages for the time he was away. The 
ſeſſions held no ſettlement was gained, the firſt contract 


being diſſolved, But by the court; The order muſt be 
. quaſhed : for this is not a diſſolution of the contract, but 


a licence to be abſent. Service by the maſter's conſent 
with another perſon is ſervice of the maſter. But in this 
caſe, if it had been without the maſter's conſent, yet the 
abſence had been diſpenſed with by the maſter's taking 
him again. Str. 1207. Burrow's Settl. Caf. 230. 


7. 26& 27 C. 2. Hanhury and Tardebjgg. The fer. 
vant was hired for a year at Michaehmas, put did not come 
. 7 4 a ; : to 
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to his ſervice till three days after Michaelmas day, and ſer- 
ved till the day after Micbaelmas in the next year. He 
was abſent about two or three days at a time, in the whole 

a a fortnight, without conſent, but was always received 
again. At going away, he agreed to make a deduction 
of 6s. 6d. of his wages, for the time he was abſent. By 
the court: He gained a ſettlement at Tardebigg. This 
court hath not been fo ſtrict in determining upon the ſer- 
vice, as they have been upon the hiring. It hath often 
been held, that though a ſervant has been abſent for a 
time, yet his maſter taking him again purges his abſence. 
And there is no difference between an abſence in the be- 
ginning and in the middle of the ſervice; for he is a ſer- 
vant from the time of hiring. Burrow's. Settl. Caf. 322. 

A. 1 G. Pawlett and Burnham, A perſon was a co- 
venant ſervant for a year, but went away three weeks be- 
fore his year was out, by his own and his maſter's con- 
ſent; and was abated 6s. of his year's wages for it. It 
was objected, that being a covenant ſervant, this doth 
import that it was by deed, and then the conſent cannot 
diſcharge the covenant, By the court: Here is no fraud 
expreſſed or implied. It is not within the words ef the 
act, nor the meaning. Can a man compel his ſervant to 
gain a ſettlement nolens volens? As to the covenant being 
by deed, and ſo the ſervice continuing, perhaps he might 
bring an action on the covenant, and as to that point 
the ſervice continued; but not as to gaining a ſettlement, 
where the ſtatute ſaith he muſt ſerve for a year, which is 
not in this caſe. Caſes of Settlem, 84. Foley 187. Seffe 
Cafes V. 1. 71. | | 

E. 7 G. K. and Jip. A perſon is hired for a year; 
and in the year's ſervice his maſter gives him leave to go 
and fee his mother for one day, and he tarried three days, 
and then came home again, and his maſter took him into 
his ſer vice as before. It was objected, that his ſtaying 
to ſee his mother without leave was a deſertion of the ſer- 
vice, and the. time he ſtayed away takes ſo much off from 
a complete ſervice for a year. But by the court: This 
will not prevent the ſettlement ; for the maſter's taking 
him again is a purgation of the offence, and no inter- 
ruption of his ſervice.—In the ſame caſe it was ſtated, 
that the ſervant for ſix days was ſick, and incapable of 
any fervice : And it was objected, that therefore he could 
not gain a ſettlement, which is to be acquired only by a 
ſervice for a year; but here he did not ſerve for fix days, 
and fo there wants ſo much of a ſervice for a year. But 
| Aa 2 =. by 
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by the court: A ſervant that lies thus under the viſitation 


of God, which befalls him not through his own default, 


is and muſt be taken to be all the while in the ſervice of 
his maſter; and if this exception were to be allowed, it 


might prevent all the ſettlements in the kingdom.—An- 


other circumſtance in the ſame caſe was this: The ſer— 
vant, three or four days before his ſervice expired, de- 
fired leave of his maſter-to go to a fair, to hire himſelf in- 
to another ſervice. His maſter refuſed, and told him, if 
he went, he ſhould not come into his houſe again. The 


ſervant went notwithſtanding; and did not return until 


the time of his ſervice was expired. By the court: This 
is nevertheleſs a ſettlement. The requeſt of the ſervant 


is a reaſonable requeſt; and the law will not ſuffer a ma- 


ſter to ſhew himſelf ſo inhuman te his ſervant. A ma- 
ſter cannot turn off his ſervant two or three days before 
the year expires; if he doth, the ſervice in point of law 
continues, and he gains a ſettlement notwithſtanding, 
Caſes of Settl. 129. Str. 423. 

J. 8 G. Eaſtland and Meſihorſaley. A ſervant was hired 
for a year; and the day before the year expired, the ma- 
ſter told him, that to prevent his gaining a ſettlement in 
that pariſh, he ſhould go away immediately; which the 


ſervant refuſed to do, inſiſting to ferve out the year; 


whereupon the maſter turned him out of doors. The 
court held this to be ſuch a fraud in the maſter, as ſhould 
not prevent the ſettlement of the ſervant. Str. 526. 

H. 4 G. 2. K. and Preſton. A perſon ſerved under a 
hiring his whole year within 5 days, and then left his ma- 
ſter by conſent, the pariſh officers where he lived having 
firſt given him two guineas to leave the pariſh, The ju- 
tices held this to be no ſettlement, and ſtated the caſe 
ſpecially. It was objected, that this departure was frau- 
dulent. But by the court: The juſtices might upon evi- 
dence have examined into that point; and if they had 
thought that his departure was fraudulent, they would 
without queſtion have ſtated it to have been ſo; but that 
not being done, we. cannot intend any fraud, nor that the 
party hath gained any ſettlement, it being agreed on all 
ſides, that he hath not ſerved his year. Nelſ. Fuft. Tit. 
Poor. Burrow's Settl. Caf. 69. 

M. 9G. 2. Syford and Caftlechurch, A perſon was bi- 
red for a year, which he ſerved till the laſt 12 days, 
hen he went away with his maſter's leave, and ſtaid till 
after the year was up, when he returned for his cloaths, 
und was paid the whole year's wages. And on conſidera- 
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tion, that if they once allowed this abſence for 12 days 
at the end of the year (which differed from an abſence in 


Pooꝛ. (Settlement by ſervice.) 373 


the middle of the year, which was purged by taking him 
8 again) they ſhould not know where to itop, it was deter- 
4 mined that he gained noettlement. In this caſe the ſer- 
2 vant went from his fervice before the year was out, and 
"2 the maſter conſented to it; which is a plain determina- 
if tion of the ſervice within the year. Str. 1022. Bur- 
ne row's Settl. Caf. 68. 0 
il T. 19 G. 2. St. Peter's in Sandwich and Gsodneſton. 
J's William Markham was hired for a year, and lived with 
nt and ſerved his maſter in Northbourne till within three weeks 
la- of the end of the year, when he aſked leave of his maſter 
la- to go to the herring fiſhery. The maſter conſented, if 
ore he could get a man to do the maſter's work to his liking. 
AW Markham did fo, and paid the man. AHartham went to 
ng. ſea, and returned at the end of the herring hſhery, which 
was about three weeks after the end of his year. The 
ired maſter paid him all his year's wages. By the court: This 
ma- was no diſſolution of the contract; Martham gained a 
t in ſettlement at Northbourne ; and as the maiter had the be- 
the nefit of the contract during the whole year, ſo ought the 
ear; + ſervant alſo. Str. 1232. PLurraw's Settl. Caf. 251. 
The E. 31 G. 2. Caverſwall and Trentham. Samuel Braſ 
ould fington the pauper was hired for a year to Edward Braſ- 
fington at Trentham, and ſerved him till within three weeks 
der A of the end of the year; When, on ſome diſputes ariſing 
ma betwixt him and his maſter, he was with his own con- 
aving ſent, diſcharged from his ſervice; and received all his 
ze ju- wages, except what was deducted for the three weeks. 
. cafe As ſoon as he left his ſervice, he went to London, and 
frau- was abſent about a fortnight. Upon his return, at Mrs. 
. Braſſington's requeſt (his maſter being then from home) 
y had he went again into their ſervice ; and within a week after 
would the expiration of the firſt year, his maſter hired him again 
it that for another year; and he ſerved him in Trentham for about 
nat the ſix months of that ſecond year, and then left him. B 
on all the court: Here was a diſcontinuance, The firſt con- 
A. Tit, tract was abſolutely diſſolved, and fo continued for a fort- 
night or three weeks, Therefore this laſt ſervice cannot 
was bi- be connected with the former part of the year; and con- 
> days, ſequently no ſettlement was gained at Trentham. Burrow, 
aid till Mansfield. 391. Burrow's Seitiem. Caf. 461. 
loaths, E. 32 G. 2. Kiſlingbury and Nether Hyford. It was 
nſidera- ſtated, that John Gare the pauper, was hired for a year. 
tion; to widow Blys of Fartbingſtone; and continued in the fad 
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ſervice until five weeks before the end of the year ; when, 


with his miſtreſs's leave, he parted with her, and went 


to work at Kiſlingbury, and ſtaid there the ſaid five 
weeks. After the end of the year, the ſaid Gare went to 
his ſaid miſtreſs Bliſs for his year's wages; the whole 
whereof ſhe laid down to him, -and he thereout voluntari- 
ly deducted 10s. for his five weeks abſence, being the 
ſame ſum he had earned and received for his five weeks at 
Kiſiingbury. The origina Icontract was not diſſolved, nor 
any new one made with his miſtreſs Bl;ſs, ſave as afore- 


ſaid, And if his miſtreſs had, during the ſaid five weeks, 


required him to return to her, he would have done ſo. 
It was objected, that this could not be a ſettlement, as 


there wanted five weeks of the ſervice. By lord Manſ- 


eld and the court: The queſtion turns ſingly upon this, 


Whether his abſence for five weeks was a diſſolution of 


the contract? If he had his miſtreſs's leave, it was not; 


if he had it not, it was. And we are all of opinion, that 
it was only an abſence with leave. 


For it appears, that 
both parties conſidered the contract between them as ſub- 
fiſting, and not diſſolved. He paid her the whole that 
he had earned in the five weeks that he was abſent, con- 
ſidering himſelf as her ſervant during that time. For other- 
wiſe the deduction would not have been a deduction of 
the particular ſum earned by him; but a deduction in pro- 


portion of his whole year's wages to the time of his ab- 


ſence. And he looked upon himſelf as liable to be called 


back within the five weeks. And it is tated, that the 


original contract was not diflolved, ſave as aforeſaid. 
Therefore we are all of opinion, that che contract was not 
diſſolved, and conſequently that the pauper gained a ſet- 
tlement with his miſtreſs Bliſs at Farthing/lone, Burrow, 
Mansfield. 788. Burrows Settlem. Caſ. 479. ; 

E. 33 C. 2. Chriſt- church and St. Matthews Bethnall 
Green. Elizabeth Maxey was, on the 24th day of Auguſi 
1757, hired into Chriſl- church for a year, and continued 
in the ſaid ſervice till the 7th of Auguſi then next follow- 
ing; when ſhe was frightened into fits, and thereby 
rendred incapable of doing any ſervice. Her maſter be- 
ing taken ill, and diſturbed by her fits, deſired Mr. Le- 
monier, who lived in the pariſh of St. Matthew Bethnall 
Green, to take her into his houſe, that ſhe might be under 
the care of her ſiſter who lived there; but if Mr. Lemo- 
nier refuſed to receive her, ſhe was then to return to her 
maſter's houſe. Mr. Lemonier took her in; and ſhe re- 

ſided there about five days; and then was taken into the 
3 c hoſpital. 
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hoſpital. + The day after ſhe had been received into Mr. 
Lemonier's houſe, ſhe returned to her ſaid maſter's houſe 
to fetch away her clothes; and her miſtreſs gave her two 
ſhillings, which, with what ſhe had before received, 
made up the full year's wages. No words of diſcharge 
paſſed between her and her miſtreſs ; but ſhe looked 
on herſelf as then diſcharged from her ſervice ; but be- 
lieved, that had ſhe recovered her health, her maſter would 
have received her again into his ſervice. She continued 


under the ſame indiſpoſition, till after the year from the 


ſaid time of hiring was expired; and never returned again 
into her ſaid maſter's ſervice, And on the 17th of Au- 
guf! 1751, her maſter hired another ſervant in her place. 
It was objected, that this ſervice cou!d not gain a ſettle- 
ment, being ſeventeen days ſhort of the year. The caſes 
that have been were, where the abſence was in the middle 
of the year, and the abſence purged by the maſter's recei- 


ving the ſervant again. But here the abſence was 17 days 
8 8 7 day 


at the end of the year; and if this be allowed, where 
can the court ſtop? It may as well be a want of three 
weeks, or a month, or two months. By lord AZansfield 
Ch. J. This caſe is an additional proof, among many 
others, upon how inconvenient a foot the law of ſettles 
ments ſtands, This muſt appear a very clear caſe to any 
perſon of common plain ſenſe and underſtanding. It is 
certainly a fair bona fide ſervice for a year, without any 
fraud on either fide, If a maſter gives his fervant leave 
to go upon any other ſervice, or to be abſent for a ſhort 
time, and pays him his whole wages, this is a good ſer- 
vice. If the ſervant is taken ill, by the viſitation of God, 
it is a condition incident to humanity, and is implied in 
al] contracts. Therefore the maſter is bound to provide 
for and take care of the ſervant ſo taken ill in his ſervice ; 
and cannot deduct wages in proportion to the continu— 
ance of the ſervant's ſickneſs. And there is no difference, 
whether the accident of ſickneſs happens in the middle or 
at the end of the year. It is equally the act of God, and 
without any fault of the ſervant. And in the preſent 
caſe, the ſervant's being at Mr. Lemonier's, or in the hoſ- 
pital, is juſt the ſame thing as her being kept in the ma- 
ſter's houſe, under his own roof. Burraw, Mans field. 
945. Bur. Set. Caſ. 494. 

T. 6 G. 3. Frome-Selwood and Brixton Deverel. Rich- 
ard Stent, the huſband of the pauper, was hired for a year 
at King's Meſton, and ſerved that year till within ten days 
of the end of year, when Stent declaring to his maſter, 
_— | A a 4 that 
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that he wiſhed not to be ſettled in King's Weſton, aſked perfo 
his leave to go and viſit his relations. To which the Cal. 
maſter conſented. After the year was expired, Stent re-, (6 
turned to his maſter, and then hired himfelf as a day la- hoſpit 
bourer, and as ſuch continued with him about three paril} 
months, On making up their accounts, Sent allowed out Ar 
| of his daily wages, for the days he had been abſent the hoſpiz, 
preceding year. The court held the ſettlement to be in tutes) 
King's I eſton, looking upon the leave and conſent of the pariſh 
maſter as fraudulent, and a mere evaſion of the ſettlement, | 

Burrows Settl. Caf. 565. | 

Service continu= (5) A. 19 G. 2. Creſcombe and St. Cuthbert's. Two 
+= 8 te juſtices made an order to remove Jeſepb Garnſey from 

Croſcombe to St. Cuthtert's, Upon appeal, the ſeffions 13 
quaſhed that order, and ſtate ſpecially, that Joſeph Garn- ſhall b 
ſey the pauper hired himſelf for a year to Dr. Lucy, and ſhall g 
lived a year with him in St. Anarew's, and had his wages favour 
and livery ; and without coming to any new agreement, folemr 
continued with him a quarter of a year longer. by the 
Then the maſter removed, with his family (Jeſeph Garnſey made, 
being one), to St. Cuthbert's, where the ſaid Zoſeph Garn- of Ma 
ey continued to live with him about ſix months, {till under tute it 
the firſt contract, It was moved to quaſh the order of riages, 
ſeſſions, for that they were miſtaken in point of law; the jews a 
ſervice in St. Cuthbert's being a continuance of the firſt quaker 
contract, and under it, for the ſaid fix months: The ſer- licence 
vant's Jaſt legal ſettlement mult therefore be in St. Cuth- a churc 
bert's, where he ſerved the laſt ſix months. On the other the arc 
|" ſide it was urged, that this was not the ſame ſervice as of pare 
f firſt year's was; for that the firſt contract was completed being a 
Þ "gh and executed on both ſides, and was determined, It had be null 
gained the ſervant a ſettlement in St. Andrew's. And As in t 
there was no new contract or agreement at all. Nor is juſtices 
any thing ſtated that can deſtroy the ſettlement gained in Mary th 
St. Andrew's by ſerving a whole year there. Unto which both in 
it was replied, That it is the conſtant practice for ſer- the orde 
1 vants to go on upon the firſt agreement, without any pear to 
| new one. And jf this were not the caſe, then a ſervant ing lega 
who had lived with his maſter 20 years in different pa- dower ) 
riſkes, without any new contract, muſt be ſettled in the conſent 
pariſh where his maſter had lived in the firſt year of his cence. it 
tervice. And by the whole court: As there was a hiring (Who w. 
for, a year, and a ſervice for a year, and a continuance is remoy 
under the ſame ſervice, it is ſufficient to gain a ſettlement ; ſaid pauf 
and ſuch ſettlement muſt be in the pariſh where it was of 20 y 
| performed brought 
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performed the laſt 40 days. Str. 1240. Burrow's Settlem. 
Caſ. 2560. OS 1 | 
(6) By the 13 G. 2. c. 29. ſervants in the Foundling Places exempted, 
hoſpital ſhall not by ſuch ſervice gain any ſeitiement in the 
pariſh where the ſaid hoſpital is ſituate. | 
Ard by the 9 G. 3. c. 31. ſervants in the Magdalen 
Hoſpital (eſtabliſhed for the reception of penitent profti- 
tutes) ſhal! not by ſuch ſervice gain any ſettlement in the 
pariſh where the ſaid hoſpital is ſituate, | 


377 


vii. Of ſetilement by marriage. 


1. Heretofore it hath been ſomewhat doubtful, what What ſhall be 


ſhall be deemed a ſufficient marriage, fo as that a woman deemed. e tie 


: = 5 : ent marriage fo 
ſhall gain a ſettlement thereby; and the courts have been as to „ 


favourable in admitting marriages, although not ſtiictly tlement, 
ſolemnized according to the laws of the church; but now 
by the ſtatute of the 26 G. 2. c. 33. a great diſtinction is 
made, between marriages ſolemnized before the 25th day 
of March 1754, and after that time: for by the ſaid ſta- 
tute it is enacted, that after March 25, 1754, all mar- 
riages, (except in Scotland, and except the marriages of 
jews and quakers, where both the parties are jews or 
quakers reſpectively) which ſhall be ſolemnized without 
licence or publication of banns, or in any other place than 
a church or publick chapel (unleſs by ſpecial licence from 
the archbiſhop of Canterbury), or without the conſent 
of parents or guardians (where either of the parties, not 
being a widower or widow, is under the age of 21), ſhall 
be null and void to all intents and purpoſes whatſoever. 


As in the caſe of Chilham and Preflon, M. 33 G. 2. Two 


juſtices removed Edward Young, Rebecca his wife, and 
Mary their child, from Chilbam to Preſion near Feverſpan, 
both in Kent, - And the ſeſſions confirmed, in all points, 
the order of the two juſtices, . The caſe, as ſtated to ap- 
pear to the ſeſſions was, that the ſaid Edward H zung, be- 
ing legally ſettled in Preſton, and (not being then a wi- 
dower) was on the 25th of January 1758, without the 
conſent of his father who was then living, married by li- 
cence in the pariſh church of Tenham, to Rebecca Drury 
(Who was ſettled in the ſaid pariſh of Terham, and who 
is removed to Preſton by the ſaid order, as the wife of the 
laid pauper); the ſaid Edward Young being then an infant 
of 20 years: And that afterwards, the {aid Rebecca was 
brought to bed, in the pariſh of Chilbkam, of the taid 
=) Mary, 
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Mary, removed by the order. Tt was argued in ſupport 
of theſe orders, that the word void in the act may be 
conſtrued voidable ; and that it is highly unreaſonable, 
that a virtuous young woman and her innocent children 
ſhould be turned adrift, and be conſidered as a whore and 


baſtards, without having any opportunity to conteſt ſo 
| ſevere a judgment againſt them: Therefore that this 
marriage ought. to be avoided by a ſentence in the eccle- 


fiaſtical court; and not in a collateral-method, by an er 
parte order of juſtices, made without hearing them or 
any perſon on that behalf, By lord Mansfield chief 
juſtice : This point will admit of no manner of doubt, 
And he took the diſtinction between acts of parliament 
made againſt one of the parties, and for the benefit of 
another of the parties (and where ſuch other party has 
an election either to take the benefit of it or not); and 


'  aQts of parliament made againſt both. This is not like 


the ſtatute of bigamy, 1 J. c. 11. which was made only 
againſt one of the parties; but it is an act made againſt 
both: And the marriage is thereby expreſsly declared ab- 
ſolutely null and void to all intents and purpoſes what- 
ſoever. And by the whole court, let the orders be con- 
firmed as to the man, but quaſhed as to the woman 
and child, Burrow, Mansfield. 897. Burrow's Settl. Ca. 
86. | 
1 T. 2 E. 3. Stockland and Chardland. ohn Moes and 


deemed ſufficient E/igabeth Maſon, father and mother of the pauper, being 


evidence of a 
marriage, as to 
a ſettlement, 


both reſident in the pariſh of Chardland, about the year 
1723, went from thence together, declaring they were 
going to be married ; and ſoon returned, declaring they 
had been married: and from thenceforward cohabited 
as man and wife for about 3o years, until the death of 
the ſaid Elizabeth, The pauper was born at Chardland 
in 1725, and there baptized, and his baptiſm regiſtred as 
the ſon of John and Elizabeth Maes. The ſaid John and 
Elizabeth, ſome years before the death of the ſaid Eliza- 
beth, removed from the ſaid pariſh of Chardland to the 
pariſh of Stockland, and there acquired a ſettlement by 
renting a tenement of 501. a year. They carried with 
them, from Chardland to Stockland, the ſaid pauper their 
ſon, whoſe ſettlement depended upon this queſtion 
Whether the ſaid John and Elizabeth, the father and mo- 
ther of the pauper, were to be conſidered as huſband and 
wife at the time of his birth. It was contended at the 
ſeſſions, that the ſaid John and Elizabeth were never mar- 
ried ; or if they were, that the ſaid Elizabeth had 2 2 


1 


| kuſban 


neſtes\þ 


| Ares tl 


and thi 
ſuppoſe 


| refuſed 


of the | 
that th 
proved, 
land as 
the two 
moved t 


that the 


dence © 


lord 17; 


as man 
found a1 
made to 
objection 
ſeſſions 
Burrow? 


Z. 2 


| queſtion 


John anc 
witaeſs 1 
ſent on t 
was ſole: 
tween tl 
niſter of 
the ſaid 
the regiſ 
following 
* kins w 
parties, 1 
other en 
therefore 
gally pro 
port of t 
of the c 
omiſſion 
the eccleſ 


J. 2. the 
ceuce or 


the act of 
ſigned, Is 
out It the 


eccle- 
an ex 
m or 
chief 
doubt. 
ament 
efit of 
ty has 
; and 
ot like 
2 only 
againſt 
-ed ab- 
what- 
e Con- 
woman 


tl. Col. 


foes and 
, being 
he year 
ey were 
5 they 
ohabited 
death of 
Hardland 
ziſtred as 
fohn and 
d Eliza» 
1 to the 
ment by 
ried with 
er their 
queſtion 
and mo- 
band and 
ed at the 
ver mar- 
a former 


huſband 


* 
_ 
vo 


12002. (Settlement by marriage.) 


kuſband then KAiving. Concerning which, ſeveral wit- 
nefies\having been examined on both ſides, the ſaid Fohn 
47:25 the father was produced, in order to prove that he 
and the ſaid Elizabeth were never married, and that the 
ſuppoſed other huſband was then living. But the court 
refuſed to receive his teſtimony. And on conſideration 
of the evidence before the court, they were of opinion 
that the marriage of John and Elizabeth was ſufficient] 

proved, and that the pauper gained a ſettlement at Stock- 
land as part of their family, and diſcharged the order of 
the two juſtices for removing him to Chardland. It was 
moved to quaſh the order of ſeſſions. The objection was, 
that they ought to have admitted the father to give evi- 
dence of his never having been lawfully married. But 


lord Mansfield ſeemed to think, that 30 years cohabitation 


as man and wife was ſufficient proof to the juſtices to 
found an order of removal upon. However, a rule was 


made to ſhew cauſe. But on the laſt day of the term the 


objection was given up; and, by conſent, the order of 
ſeſſions was affirmed, and the recognizance diſcharged. 
Burrow's Settl. Caf. 508. 5 | 

ZE. 2 G. 3. St. Devereux and Much Dewchurch, The 


| queſtion before the ſeſſions was, Whether the marriage of 


John and Suſannah Meredith was ſufficiently proved. One 
witaeſs made oath, that he and another witneſs were pre- 
ſent on the 7th day of February 1758, when a marriage 
was ſolemnized in the pariſh church of Sz. Devereux be- 
tween the ſaid John and Suſannah Meredith, by the mi- 
niſter of the ſaid pariſh by banns. And it appearing to 
the ſaid ſeſſions, that the entry of the ſaid marriage in 
the regiſter book of the ſaid pariſh was made in manner 
following, viz. © 1758. John Meredith and Suſannah Jen- 
* tins were married by banns but neither the miniſter, 
parties, nor witneſſes ſigned the ſaid entry, and that no 
other entry of the ſaid marriage was ever made, they 
therefore were of opinion, that the marriage was not le- 
gally proved. On ſhewing cauſe, it was urged in ſup- 
port of their opinion, that this appeared, upon the ſtate 
of the caſe to be a void marriage. For although the 
omiſſion of banns, was originally only an offence againſt 
the eccleſiaſtical law; and even after the 7 & 8 W. c. Ss: 
J 2. the miniſter and clerk and man married without li- 
ceuce or banns were only liable to a penalty; yet ſince 


te at of the 26 E. 2. c. 33. an entry of this, properly 


ſigned, is become ſo eſſential a circumſtance, that with- 
out it the marriage itſelf is null and void, But the court 
ä | were 


| — 
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| were of a different opinſon. And lord a bois, þ 


was not incumbent on the perſons married, to prove that 
the banns were publiſhed, nor doth the entry directed tg 
be made affect the validity of the marriage. But at the 
ſame time he declared, that it was a matter of preat pub. 
lick concern, for the preſervation of pedigrees (which 
were now become very difncult to prove): And the en- 
try ought to have been made according to the directions of 


the act. He went ſo far as to declare, that an information 


ought to be granted by the court againſt the miniſter far 
omitting it, if it ſhould appear clearly that it was oy. 
ing to his neglect; and that ſuch information thou!d be 
proſecuted by the attorney general, at the King's on 
pence; which he did not doubt would be readily di. 
krected, upon the recommendation of the court, And he 
ordered the fact to be further inquired into. And it 
came out, that a regular entry had been made; and that 
which was produced to the juſtices, was only a minute 
or memorandum. So the miniſter was juſtified. Pu 
 row's Setil. Caſ. 506. | 
Wife ſhall ſel. 3. It ſeemeth to be a good general rule, that a woman 
low the bt. marrying a huſband who hath a known ſettien.ent, ſha 
ni a follow the huſband's ſettlement. And although in the 
I caſe of Uppoterce and Dunſwell, M. 1G. it was held, that 
the wife ſhall not gain a ſettlement with the huſband, 
until ſhe hath lived with him 40 days unremoveable 2 
pert of his family; yet afterwards, in the caſe of X. and 
Pincehorton, M. 3 G. it was agreed by the court, that: 
wife is to be ſent to her huſband's ſettlement, though ſe 
never lived with him there. And in the caſe of St. Gilt“ 
and Everſley Blackwater, H. 10 G. the widow was remo- 
ved to the deceaſed huſband's ſettlement, though ſhe hat 
never been there; and it was ruled by all the court, that 
the removal was gocd, and that ſhe muſt be ſept to the 
laſt legal fettlement of her huſband, having acquired n0 


other ſettlement fince his death. Caf. of S. 89. Seſ. GN 


l. 10, 105 L. 31:22» Go” is | 
Wife can gain no 4. It ſeemeth alſo to be agreed, that a wife can gan 
ſertlement with- no ſettlement ſeparate and diſtinct from her huſband, di- 
e ring the coverture. As in the caſe. of Aytbrep Rodin 

and White Roding, M. 30 G. 2. (hereafter following) 
where the wife, after the huſband was run away, went | 
live upon a copyhold of her huſband's, where her dub 
had never reſided : it was held, that although ſhe mig 
not be removed from thence, yet (her huſband being ir 
ving) ſhe could not thereby gain a ſettlement, 2 
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YN 5. It ſeemeth alſo to be agreed, that a woman martying 


ud, It a huſband that hath no known' ſettlement, doth not loſe 
e that her former ſettlement which ſhe had before marriage, 
ted to But the great point of difference hath been, whether ſuch 
at the ſettlement continues to her during the coverture, or it is 
t pub- ſuſpended during her coverture, and only revives after the 
( which huſband's death. Which point includes in it this queſ- 
the en- tion, Whether the pariſh where the woman was laſt le- 
ions of gally ſettled before marriage, ſhall, by barely proving ſuch 
mation | marriage, avoid the ſettlement with them during the huſ- 
{ter for band's life ? or whether in order to avoid ſuch ſettlement, 
as ow. it is not alſo neceſſary for them to prove, that ſuch wo- 
ould be man hath gained another ſettlement, that is to ſay, that 
g's en- the huſband hath a ſettlement, and where? 

Jily &- In relation to which caſe, where the huſband hath no 
And he known ſettlement, it hath been adjudged as follows: 
And it E. 2 G. St. Giles's and St. Magaret's. A woman mar- 
and that ries a foreigner; and her huſband dies. By the court; 
1 minute She muſt be ſent to the place of her ſettlement before 
J. Bir- marriage. S/. C. V. 1. 97. 

H. 12 G. Weſtham and Chidding ſtone. It was ftated, 

1 Woman that a ſingle woman, ſettled at Chidding one, was mar- 
nt, ſhall ried to a man who is ſince dead, but his ſettlement did 
h in the not appear. And by the court, Her ſettlement before 
eld, that marriage ſtands. S/. 682, 

huſband, M. 1 G. Ußppoterce and Dunſibell. A woman is ſettled 
veable 2 in Dunſwell ; and afterwards marries a vagrant, whoſe ſet- 
of K. and tlement doth not appear. But he goes and lives in Uppc- 
t, that 1 terce, and dies there. Two juſtices remove the widew 


z0ugh fit 


to Dunſwell, where ſhe was ſettled before marriage. And 
St. Giles 


by the court : Where it appears that the huſband in his 


vas remo- lifetime had no legal ſettlement as can be found, there 
h ſhe hat e the marriage ſhall not put her in a worſe condition than 
ourt, that ſhe was before, and is all one as the caſe of a Scotchman 


and a foreigner, and ſhe ſhall not loſe her former ſet— 
tlement, Caf. of S. 89. Sf. C. V. 1. 80. | 

Hitherto the caſes ſeem to be agreed, being that the 
huſband'is dead. But the difficulty is, where the huſband 
is ſuppoſed to be living. And in relation to this point, 


ent to tht 
:quired 10 


S4 


can gan 


ſpand, di- the following ſtrong caſes have been adjudged. 
"ro Rodin AM. 12 An, Dunsford and Wilſboroughb Green. A woman 
o lowing) who was ſettled at Wilſborougb, marries Archibald Player, a 


Scotchman, who had gained no ſettlement in England. 
Two juſtices removed her from Dunsford to Filſb;rough, 
the place of her ſettlement before marriage. Exception; 
this is a married woman, and by her marriage {he ought 


v, went (0 
er huſbanl 
1 ſhe might 
id being l. 


5. it 
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to be ſettled where her haſband was, and this cannot be | 


right; for if the juſtices may ſend away a wife, it i; 
making a divorce between huſband and wife; and if he 
is a Scotchman, they ought to ſend her, as part of his fa 
mily, to the bordering counties of Scotland, according to 
the act of the 39 El. c. 4. J. 6. The court held, though 
ſhe was a married woman, yet if her huſband had no ſet. 
tlement, ſhe could not gain any other ſettlement than 
ſhe had before marriage; and as for divorce it was none; 
for the huſband might come to her as well at Wilſboroigb 
Green as at Dunsford. Foley 249. Caſ. of S. 31. 

Note; the act of the 39 El. only ſays, that the Scotch. 
man himſelf, if a vagrant, may be ſo ſent ; but ſays ne- 
thing of his family. | 

M. 3 G. St. Giles's and St, Margaret's. Sarah Ether. 
ington was ſettled at St. Giles's; and marries an 1r:iſhman, 
By the court: The marriage will not put her in a worſe 
condition than ſhe was before; and they held that ſhe 
continued her ſettlement, notwithſtanding her marriage. 
Caf. of S. 98. | | 

H. 12 G. Wefterham and Chidderton. The order ſpe- 
cially ſtated by the ſeſſions was this: It appeared to the 
court, by the teſtimony of Elizabeth Pinchen, that the ſaid 
Elizabeth Pinchen was, at the time the ſaid order was made, 
a married woman, and that her huſband was one Thom 
Pinchen, who was born in Wiliſbire, but in what place or 
pariſh he had a ſettlement, he never informed her, nor 
doth ſhe know; but that he is run away, and till living, 
for what ſhe knows. By the court; She ought. to be 
ſettled where her ſettlement was before marriage. Fly 
252. Sezf}. C. V. 2. 110. | 

On the contrary, H. 12 G. 2. Stretford and Norton, the 
caſe was thus: An Engliſb woman married an Iriſb man 
who had no ſettlement in England. He ran away; two 
Juſtices remove the wife to the place of her ſettlement be- 
fore marriage. And it was urged, that there could be 
no pretence that this ſeparated her from her huſband ; and 
if ſhe cannot be ſent thither, ſhe can be ſent no where. 
But by Lee Ch. J. It is now a ſettled point, that by the 
marriage the woman's ſettlement is ſuſpended, whether 
the huſhand has or has not a ſettlement ; for otherwiſe 
the juſtices might ſeparate huſband and wife; and there- 
fore to make the order good, it ſhould have appeared that 
the man was dead. And the order was quaſhed by the 
whole court. And there were cited theſe two following 


caſes, viz. T. 1 G. Hanway and Marſton, It was there 
| 2 declared 
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not be declared by the Ch. J. that the ſettlement of a woman, 


it is who married a vagrant, is ſuſpended during the coverture 
if he and that as the huſband cannot be ſent to the place of the 
is fa vife's ſettlement, ſo neither can the wife herſelf, becauſe 
ing to a huſband and a wife, being as it were but one perſong 
hough cannot be parted. T. 9 G. Shadwell and St. Fohn's Wapping, 
no ſet- One Ridley, a vagrant, having no fettlement, married a 
t than woman who had a ſettlement in St. Jobn's Wapping, and 


none; Wl had four children by her born in Stepney. And it was held, 
borough that the children were not ſettled in the place where they 
were born, but where the wife had a ſettlement ; but that 
this was ſuſpended during the coverture, and it revived 


Scotch- 
ys no- 


a C 2. 185. Viner. Settlem. E. 8. Burrow's Settl. Caſe 
Ether. e 


122. T © 


riſhman, Finally, in the caſe of St. John's Wapping and St. Be- 
a worle Bl lob Biſhopſpate, H. 28 G. 2. it was adjudged as fol- 
that ſhe WR lows : Margaret Kinley having gained a ſettlement in Se. 
arriape, Bito/þh's pariſh by hiring and ſervice, afterwards married 
Thomas Kinley an Iriſhman, who had no ſettlement in Eng- 
er ſpe- land, About two years ago, the huſband entred on board 
I to the a man of war bound for the Veęſt Indies, but Margaret 
the ſaid BW about two months ago heard he was living; and the 
s made, WW queſtion was, Whether her ſettlement which ſhe had be- 
> Thona: fore marriage ceaſed, or was in ſuſpence, during the co- 
place of | verture, 
ner, not | „ 
living, — is 
it to be | 
e. Fly T Mr. Burrow ſays, he doth not find the caſe of Shadwell! and 


St. John's Wapping in any printed book or manuſcript ; But ic ſeems 


ton, the che fays) to be the ſame caſe which he had heard reported in tin 
iſh man form of a catch, to the following effect: bY 
ay; two f NT 
» : * A woman having a ſettlement 
Id he Married a man with none: 

= ; and The queſtion was, he being dead, 
iN pA If that ſhe had, was gone. | 
0 W 7 Quoth Sir 7% Pratt“ Her ſettlement 
t by the Suſpended did remain, I 

whether Living the husband: But, him dead, 
otherwiſe It doth revive again. F 
nd there- . 
ared = Chorus of Puiſne Judge 
d by the Living the husband: But, Rim dead, 
ery It̃t doth revive again. 
vas tne 2 

declared 


* Then lord chief juſtice, 


again upon the death of the huſband. Andr. 307. Se. 


— 


—— 


x 
ig ſi 
«I 

1 
k 
1 
1 
4 
8 
— 1 
8 
I = 
i 7 
t , 
7 
c 
rk 
= 
i] * 
U 10 
U 
* = i! 
iF . * 
+0 
'* 
P 3 
T% bp ” 

+ 4. 
1 

. 4 ay? 
$78 -- 1 

28 + 
| mo 
ia 
18 
160 
BY 


Poo), (Settlement by marriage.) 


verture, and ſhe {ſhould be looked upof# as a caſual poor; 
or ſhe ſhould be ſent to the place of her ſettlement before i 
marriage. After full conſideration, Ryder Ch. J. deli. md 
vered the opinion of the court: 1. It is certain St. By. wic 
0 ph's was once her ſettlement, and that is not diſputed, inte 
2. That ſettlement continues till the gains a new one, whi 
3. That ſhe bes never yet gained a new one. To the muſt 
jecond point he ſaid, a ſettlement is a permanent thing; It w 
it laſts during life, or till a new one is acquired: and | _ that 
there is no caſe to be found, whether it has been determined this! 
or ceaſed ſooner. Neither can any perſon diſcharge his But 
own ſettlement ſocner, or by any other means. The appe. 
gqueſtion is not, Whether ſhe gained any new ſettlement the 
by marriage, but whether her ola fetilement was diſcon— pears 
tinued by ker marriage with a perſon that had none? It wife, 
is abſurd to ſay, ſhe ſhall loſe her own, without getting Was. n 
another. The objection that the huſband and wife would 17; 
be ſeparated, is of no weight here; for they are ſeparated make 
already, I muſt own the caſe of Stretford and Norten is Bennet 
not to be diſtinguiſhed from the preſent, and is againſt place 
our preſent opinion. To be ſure we muſt have great frm t 
regard to former reſolutions in this court; but we muſt for tha 
judge upon the caſes before us. How that caſe came to ſettlem 
be determined ſo, I do not know, but there are at leaſt band. 
four authorities the other way, (which perhaps might not not he. 
then be cited), and we think the reaſon is with the old had na 
caſes. The huſband may come to her in one pariſh s agjudge 
well as the other, for he will be a vagrant in both, and not be 
liable to be treated as ſuch. The wife's ſettlement 1s Lot to 
only ſuſpended during her huſband's continuance with Ve cant 
her; and when he leaves her, it revives Maler 
Whether the 6. H. 9 G. St. Michael's and Nunny. Order of remo- Sith. C, 
wife may be re- IO . . 
moved frem the val, reciting that the wife of a poor perſon who is now | 
kuſband, living, had intruded, and was likely to become charge- 
able, and that the place of her ſettlement was in the pa- Ce; ye 
riſh of St. Michael, ſhe is therefore removed thither. It 
was moved to quaſh the order, becauſe it did not appez?, 
the huſband was at the time of the removal in the pariſ 915 7 TI 
of St. Michael, fo that it may be they ſent the wife away rd for 
from the huſband. But by the court: We cannot intend 5 a poor 
he was not; if he was in the pariſh from which ſhe was "PE Wag 
ſent, that indeed would vitiate the order; but as neither 1 con 
of theſe fats appear againſt the order, to ſatisfy us that it Wl **'< the 
is bad, we are not to preſume it to be ſo; and therefore * *onlpirac 
it muſt be confirmed. Str. 544. | We BY 
; - : par. 


M. 14 6. vn. II 
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Or} 
W A. 14 Fel 2. Ironacton and Baia Upon com- 
eli. plaiat made by the churchwardens and overſeers of Painc- 
By. wick. that Mary. the wife of William Ming had intruded 
nad” ino Painewicks/ two juſtices removed ber to Ironacton 
3 Which they adjudged to be the laſt legal ſettlement of the - 
< ahs huſband. Upon appeal, the ſelions confirm that order. 
ling; It was moved to quath theſe orders. The cbjection was, 
and that the wife was removed. without the huſband, and that 
8e this amounts to à diworce between the man and his wife. 
e his But the cane over-tuled the objectibu; ſor hom doth it 
The apper r thatthe! huſband was not at fronad&7o at that time? 
axes. he court will not ſuppoſe. it to be wrong, unleſs it ap- ö 
edi pears ſo. The in truſion complained of was only by the WW i 
ge? It wife, and they could not remove the huſband. when he 110 
getting . not complained of. Purrow's Seill. Caf. 15 3. WM 
would H. 14 G. 2. K. and Higher Waltin. | Two juſtices - 4 
parated make an oder to remove Mary Bennet, wife of Samuel! my 
HPO z-nnet, to Higher Fruit, which they adjudge to be the 10208 
again place of her laſt legal ſeltlement. And the ſeſhons con- i 
e great bim chat order. It was moved te quaſh t! heſe orders; '3 bY? 
1 os for that it doth not appear, whether It was this woman's ' WM. 
Re.” . ttlement in, her own right, or in the right of her . ö I! 4 
+ leaf band. And nothing alk Un intended, Now, Kit was | 1 
ight not not her ſettlement in right of her huſpand d, the juſlices 0 Alt 
the old had no power to ſend her thither. By the court: It is Wl Wy 
ariſh 3 adjudged to be her laſt legal ſettlement. And ſhe. could 1 A 
oth, and not be ſettled but where her huſband was. Aud we are N lt. 
ement 18 1.0t to intend: any thing to vitiate the order, Therefore Wt! 
ce "with we canal intend that the huſband's ſettlement was not at f | 4 
8 Higher I alten. - And the motion was enden Burrow's | 
of remo- gell Gaf. 8 ' 
ho is now oo 8 0 we generally true, that no ſettlement Marie trade. 
jc charge- ö OY * E. is brought 3 by fraud or prac- len'ly preccraa. 
in the pa- W : uh cemeth that the rule faileth in this caſe, and 
ither. It it the marriage take effect, the ſettlement is none: 


tor the following caſes do proceed upon ſuch ſuppoſition, 
7 's 11G, K. and £dwards. The overſeers were in- 
icted for a,conſpiracy, in giving a [mail dum of money 


ot appe?\ 
tne pariſh 


5 7 

| a p 
not intend 15 poor man of another patiſh, for mairying a poor 
A e 5 e woman of their own variſh, and ſo 5 by this conttii- 
1 neitke :nce conſpiring to ſettle the woman in the other pariſh, 


where the huſband was ſettled: By the court; If there is 
1 to let lands of 101. a yeat to a poor man in 
rto gain him a ſettlement, or to make a certificate 
| WE pariſh officer, o or to ſend a woman big of a baſterd 
Vor. III. OY Bb child 


| us that it 
d therefore 


; 1 1 Ms © | p : | _ 3 | 
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child into another pariſh to be delivered there, and ſo to 
charge the pariſh with the child; theſe are certainly crimes 


indictable. But this indictment was quaſhed, for want of 
| averment, that the woman was laſt legally ſettled in the 2 
pariſh relieved by her marriage. 8 Mod. 321. S. C. V. Jn/ 
1. 305. : E Nt 8 dif 
H. 6 G. 2. K and Parkins. A ſingle wonian of Studley; tou 
big with child of a baſtard, was ſent back to Studley. Par- diff 
ins, overſeer of Stud ey, threatned with all the ſeverity of ane 
the law, to force her to marry a ſtranger of another pariſh, or 7 
againſt both his and her conſent, he giving five guineas to 10110 
the huſband, and keeping him in liquor. By the court; of 1. 
Shew cauſe why information ſhould not go. Se: C. V. 1. wy 
179. | 7 * / | ihe 7 
47 17 G, 2. K. and Halſon. An information was ſaid. 
granted againſt Jatſon and others, for procuring one Vine 4 
a ſoldier, who had a ſettlement in the pariſh of Brill, to ſhi - 
marry a poor woman who was an idiot, and chargeable to ſertic 
the pariſh of Dertom, by giving Vine 101. and a fat hog for or oth 
marrying her. whereby ſhe became chargeable to the ſaid write 
pariſh of Brill. 1 Milſen. 41. | Pas 
viii. Of ſettlement by continuing 40 days after notice. 5 hn 
| * Ways 
By the 13 F 14 C. 2. c. 12. On complaint within 40 day: teneme 
Aſter any perſon ſcall come to ſeitle in any tenement under 101, their 01 
a year, two juſtices may remove him to the plate where be was ſettle un 
dall ligally ſettled for 40 days. | | 
7 But bs the 1 . 2. c. 17. The. 40 days continuance of ſuch can 
per ſen in a pariſh, intended by the ſuid act to make a ſettlement, fively a 
ſhall be accounted from the time of his delivering notice in wri- iving 4c 
ring, of the houſe of his abede, and the number of his family, than Jivi, 
| if he have any, to one of the churchwardens or overſeers of the Str, 57 
pariſh to which he ſhall remove. ſ. 3. And 9 
And by the 3 H. c. 11. The ſaid 40 days continuance of ted by ch. 
fc perſon in à par iſb er town, intended by the ſaid act, to ifputable 
make a ſettlement, ful be accounted from the publication of 6 the inhak; 
notice in Writing, which he ſhall deliver, of the houſe of bis 6 7 
- abode, and the number of his fumily, if he have any, to a church- 55 
dꝛoarden er overſeer. Which ſaid notice in writing, the ſaid Merice in 
tc hurelabarden or overſeer all read; or cauſe to be read, pub- ollce, or f 
liatiy, immediately after divine ſervice, in the church er chapel, M apprent 
on the next lerd's dar, whon there ſhall be divine ſervice in the duk notice 
fame, And the ſaid churehwarden or overſeer ſhall regiſter or . in g 
| e 


cauſe to be regijtred, the ſaid notice in writing, in tht book ; : 
- 9 | notice j 
legt for the poor s accounts ſ. 3. | N 


And i he is not 
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And F any churchwarden or over ſeer ſpall refuſe or neg ler to 


read, or cauſe to be read ſuch notice in writing as aforeſaid, he 


ſhall (on proof thereof by the oath of two witneſſes before one 
juſtice) forfeit for every offence 408. to the party grieved, by 


difireſs, by warrant directed to the conſtable. of. the pariſh or 


town where the offender - dwells 3 and for want of ſufficient 
diſtreſs, the ſaid juſtice ſhall commit him to th common gaol for 
one month. And if any churchwarden or overſeer ſhall refuſe 
or neglef to regiſter, or cauſe to be regiftred, ſuch notice in 
writing ; he ſhall, on the like convidtion, forfeit 40 8. to the uſe 
of the poor of the pariſh or town where the offender dwells, to 
be levied as aforeſaid ; and for want of * ſufficient diſtreſs, then 
the ſaid juſtice ſhall commit him as aforeſaid, for the time afare- 
ſaid. ſ. 5. N | 

After any perſon ſhall come to ſettle] But no ſoldier, ſeaman, 


ſhipwright, or other artificer, or workman in his majeſty's 
ſervice ſhail have any ſettlement in any pariſh, port-town, 
or other town, by delivering and publication of notice in 


ſervice. ſ. 4. 


In any tenement under 101, a year] But this hath been 
always underſtood of perſons coming to ſettle upon ſuch 
tenement, as farmers thereof, ard not where the ſame is 
their own proper eſtate ; and therefore a man's coming to 
ſettle upon his own eſtate is not within the act. 


Where he was laft legally ſettled for 40 days] H. 10 G. Caſe 
of Cirenceſter. It was held, that living 40 days ſucceſ- 
fively was not neceſſary; and Mr. J. Forteſcue ſaid, that 


living 40 days off and on, is making the caſe ſtronger 


than living 40 days together in a pariſn. Sf. C. V. 2. 40. 
Str. 579. „ 9 x ä | 

And, H. 12 G. 2. Sowton and Sydbury. It was admit- 
ted by the counſel, and held by the court as a point in- 
diſputable, that it is not neceſſary upon this ſtatute, that 
the inhabitancy ſhall be for 40 days ſucceſſively. Andr. 
345. | | 


Netice in writing] But perſons executing a publick annual 
ſlice, or paying pariſh rates, or being {ervants for a year, 
or apprentices by indenture, ſhall thereby be ſettled with- 
out notice in writing. 3 W. c. 11. J 6, 7, 8. | 

And in general, all perſons not removeable may become 
ſettled equally without giving notice as with ir, for the 
notice is only intended where the perſon is removeab'e; for 
it he 15 not removeable, the notice is to no purpole, 


writing, unleſs the ſame be after a diſmiffion out of the 


B b 2 1 
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In writing] H. 3 G. 2. Aldenham and. Abbots Lane ley. 


Upon a ſpecial order of ſeflione, it was ſtated, that a poor 
perſon forty years ago came into a pariſh and lived there 
ever ſince; that he Wendel the. eb amended the high- 
ways, had a pew in the church, nve. citidren, and did 
watch and ward. But by the court, Thoſe are not anuual 
offices in the pariſh, and the 1 F. 2. c. 17. was purpoſcly 
made to avoid theſe conſtruttive notices, and requires no- 
tice in writing; ; and therefore they held it no ſettlement, 
. | 

H. 8 W. Dalbury and Ein A perſon exerciſed the 
trade of a blackſwith, was publickly employed by the 
pariſhioners, by the bail of the lord of the manor, the 
vicar, and the juſtice, - The queſtion was, WI nether this 
publick way of living was not tantamount to notice in 
writing, which was only deſigned to prevent clandeſtine 
entries and living. By the court ; This might perhaps 
have ſatisfied the {tatute of the 1 7. 2 but the 3 W. hath 
particularized the notice, and what mall be tantamount to 
it, and what not; but this is not among the particulars of 
the ſtatute, and therefore is not ſuch notice as the law re- 
quires. , For this being an explanatory Jaw, the court 
cannot carry the explanation farther than the ſtatute itſelf 
hath done, though in an original law the court will make 
conſtruction according to equity. Carth. 399. 2 Salk. 470. 
Foley 114. 


Publication of the notice] In the a of X. and Chertſey. 
The banns of matrimony of a poor perſon were publiſhed 
in the church; and it was inſiſted, that this was a notice 
ſufficient, being in writing, and publiſhed in the church: 
But by the court; this 1s not ſufficient; for the other 
e by the 3 IV. muſt be obſerved ; 40 that being 
an exp! SLY; act, cannot, be taken by equity. 5 Mod. 


454. 


after publication of notice in writing, is very ſeſdom ob- 
tained; and the deſign of the acts is not ſo much for the 
gaining cf ſettlements, as for the avoiding of them, by 
perſons coming into a variſh clandeſtinely: For the giving 
of notice is only putting a force upon the pariſh to remove. 
But if as perſon's ſituation is ſuch, that it is doubtful 
whether he is actually removeable or not, he ſhail by 
giving of notice compel the pariſh either to allow him a 
tottlement omconteſted, by ſufferipg him to continue 40 
dass; or, by removing him, to try che right. 
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I: Of ſettlement by paying pariſh rates, 


By the 13& 14G. 2. c. 12. Forty days inhabitancy ſhall 
gain a feltiement's 2. . 7. Such 40 days are 
to be reckoned from the delivering of notice in roriling; ; And 


by the 3 M. c. II. from the publication of fach notice in the 


_ . 


But if any perſon who ſhall come ta inhabit in any town or 
pariſh, fhall be charged with, and pay his ſhare, towards the 
publick taxes or levies of the ſaid town or pariſb, he ſhall be 
adju gel to have a leg nal ſettlement in the fame, though na ſuch 
notice in Wwriltng be delivered and publiſhed. 3 W. c. II, 
ſ. 6. 

But by the g 10 V. c. 11. Perſons 2 under a 
certificate, ſhall gain no ſeltlement by being rated 10 and paying 
any ſac? levies, taxes, or al}-ſſments. 


Shall be charged with and pay] M. 13 C. Scalm Tongall 
and Wirpleſean. Thetandlard was rated to the poor for the 
tenement, as being in his hands, and the tenant paid the 
rate. By the court; The tenant doth not gain a ſettlement, 
unleſs he be both rated and pay. Foley 128. Seſſe de. # 
2. 122, 

AT. 9 G. 2. Sarratt ard Bovington. The landlord, who 
never occupied the houſe, was charged to the poor rate; 
but the tenant, on demand of the overſeers, paid it. 
By lord Hardwicke Ch. J. and the court: The charging 
is the principal act, as it infers notice to the pariſh ; but 


both are nec eſſary. The tenant muſt both be charged 


and pay, in order to gain a ſettlement, Bur. Sett. Caf. 
13+ | 

M. 10 G. 2. K. and Bramſhaw. The landlord of the 
houſe, who was alſo overſeer of the poor, was charged to 
the poor rate; but the tenant, on demand of the laid land- 
lord, paid the rate. By the court: It is a ſettled point, 
that a perſon muſt be rated as well as pay; otherwiſe he 
gains no ſettlement. Burrow's Settl. Caf. 98. 

H. 10 G. 2. Lower Walton and Appleton. The father 
was rated, and the ſon whe occupied the tenement paid the 
rate, By the court: This gained no ſettl:ment to the ſon. 
Burrny's Seit. USE yoo: 

E. 46.2. Kingver and Ake ſtvinford. A perſon rented 
2 tenement, and paid all parochial taxes for tne ſame in his 
own right, but was not raced iti the pariſh books; but the 
name of Rich Cotes that rented the tenement before, Was 


B b 3 5 kept 


kept in the levy books. By the court, 182 was no ſettle- 
ment. Foley 120. 


Thomas Clifford lived five miles off. It was urged, that 


| Inbabitant there, and conſequently gained a ſettlement by 


che landlord haviag ſome diſputes with the overſeers about 


15902, (Settlement by rates.) 


But yet it hath been adjudged, that it is not neceſſary, ; 
that the party ſhould be taxed by name : As in the caſe of 
St. Mary le more and Heavy tree; the rate was charged, not 
on the perfon, but on the houſe, and it was determined by fc 
the court, that this rating and payment made a ſettlement, b 
2 Salk. 478. he 
So in the caſe of K. and Brightmen, E. 8 G. Where of 
a man lived in a place called Hoſcoe's tenement, and paid be 
taxes there by the name of the occupier of Hoſcoe's ; this . 
1 


was acjudged to be a ſufficient deſignation of the party, ſo 
2s to gain a ſettlement. 8 Mad. 38. Burrow, Mansfield. 
1062. 

T. 31 G. 2. Painſwick and Cirenceſier. The payper, Iſaac 
Miorman, took a houſe in Cirenceſter, of one Themas Clif-- 
ford, and agreed to pay the land tax, and poor taxes, and 
all other taxes. The rating was thus, Thomas Clifford, 

“ or tenant.” Aorman paid the taxes; and the overſcers 
gave receipts to him in his own name. The landlord 


Jſaac Moorman himſelf was not rated; being neither ex- 
preſly named, nor even perſonally hinted at, But the court 
was clearly of opinion, that this man was ſufficiently 
charged, to notify to the pariſh of Cirenceſter that he was an 


payment of the rates ſo charged. Burrow, Mansfield, 621. 
Burrows Settl. Caſ. 465. 

E. 4G. 3. Dpenſhaw os Gorton. James Bowden, ſettled 
at Open/haw, took a houſe and two cloſes at Gorton, and 
the landlord was to pay all taxes and levies but the window 
tax. The rating was thus, Bowder's.” The landlord 
himſelf for ſome time paid the taxes; but in. the laſt year, 


nis aſſeſſments, directed the overſeer to call upon bis tenant 
Bowden for a poor rate and a church rate, and tell him that 
he his landlord ordered him to pay, and he would allow it 
to him out of his rent. The tenant paid the ſame, de- 
claring he paid them for his landlord, and the overſeer faid 
he accepted them accordingly. But the landlord, not being 
alked by the tenant to allow it, did not allow it out of 
the rent till three quarters of a year after he left the eſtate 
{which was fix days before the order of removal), when 
ne repaid the money. It was objected, that in this caſe the 
tenant was neither rated nor paid. By lord Mansfield Ch. J. 
This was a tenant tax. And he is affeſſed by n _ 
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Bnuwden's, The agreement between his landlord and him, 
that the landlord ſhould pay it, is nothing to the pariſh. 
Burrow's Seitl. Caſ. 5 22. | 


The publick taxes or levies] And though the rate be in 
form, or in the manner of making it, not ſtrictly legal, 
but void ; yet if the party be rated and pay to ſuch a rate, 
he ſhall gain a ſettlement : For it would be hard, that one 
of the pariſh ſhould come and ſay, that it was a void rate, 
being of their own making, and acquieſced under, and the 
money paid accordingly, Vin. Se:tlem. K. 9. ot, Giles's 
Cripplegate and St. Mary Newington. 


Toe publick taxes or levies of the ſail ton or pariſh] By 
the 9 G. c. 7. No perſon who hail be aſſeſſed to the /ca- 


wenger's rate, or to the repairs of the highwars, and ſhall 
duly pay the fame, {hall be deemed to be ſettled thereby, 


T. 9 An. Paying to the county bridge gains no ſettlement, 
for there all the county is liable, and he pays as one of the 
county, and not as an inhabitant of the pariſh or town 
where he lives. Caſes of S. 1. 2 

But perhaps the caſe may be alter?J in this reſpect, 
ſince the act of the 12G. 2. c. 29 which charges a ſum 
certain upon every diviſion in proportion to their poor rate, 
towards the repair of bridges and other county expences, 
brought together by the ſaid act into one general county 
rate; which before were collected ſeparately, and (with 
r-ſpect to bridges) charged by the juſtices upon every in- 


dividual, Whereas now, if a man pays to the count 


rate, he eaſes the diviſion where he is aſſeſſed, and pays off 


ſo much as his aſſeſſment comes to. And there is in this 
caſe the ſame notoriety of his inhabitancy as in the caſe of 


the poor rate. | | 

It hath been doubted, - whether being aſſeſſed to and 
paying the land tax would gain a ſettlement, In the cafe 
of ©. and St. Michael's Cornbill, T. g An. It was adjud- 
ged, chat this was no ſettlement, becauſe it is a county tax; 
* a hundred, or any other county tax. Finer. Settlem, 

But in the caſe of Outebamptin and Kenton, E. 7 G. 2. 
A tide-waiter reſided in Kenton, and had a ſalary. He was 
rated for this ſalary to the land tax in Keytin. It was 


paid for ſome time by himſelf, but repaid to him by the 


collector of the cuſtoms ; and afterwards was paid by the 


collector. It was objected, that a taxation, without 


payment, gains no ſettlement: Then the queition is, 
B b 4 Whether 
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Whether he paid his ſhare towards the public. taxcs and 
Jevies of the pariſh. And it is plain that he has net. 
For it was not his own money, but the money ef the 
collector. By lord Hardwicke Ch. J. Suppoſe a landlord 
has agreed to reimburſe his tenant, would not the tenant 
be fettled ? This collector did not pay it to exonerate the 

pariſh, but to better the man's fe. 'ry. And by the court; 
It hath been ſettled, that the le d tax is a pariſh tax wit! hin 


the act; and his wig taxed for his ſalary makes no diffe- 
rence. Burroto's 8: get. Caf. 5 ; 
And in the caſe of e and Mme, H. 9 G. 2. 


John Cle, the pauper,, after his ſettlement in * 
removed with his family, and inhabited and farmed lands 
at Armley, for which he was charged and paid two quarte;ly 
payments to the land tax only. It was urged, that as the 
lind tax is always ajlowed or repaid by the N the 
payment thereof can gain no ſettlement to the tenant, 
Ry the court; It hath been 2 gicat doubt, whether in this 
reſpect the legillature did not mean parochial taxes. But 
this hath been long gotten over; and the land tax has been 
holden to be within the act, from the notice of inhabi— 
tancy that ariſes by the party's being aflciied and paying it, 
Burrow' s Settl. Ca. 75. 

So alſo in the caſe of K. and Chidingfal, II. 30 G. 2 
It was moved to quaſh an order of ſe: Hons, not ſtating 1 5 
ca'e, but merelv the queſtion, Whether the tenant's paying 

the land tax (which was allowed to him again by his land- 
lord) amounts to ſuch a notice, as fnall gain the tenant a 
ſettlement : Which the ſeſſions held that it did not, In 
ſupport of the motion, was cited tac caſe of Oatehampion 
and Kenton, where a tidew2iter's being taxed to the land 
tax for his ſalary, was holden to be ſufficient notice ſo as 
thereby to gain a ſettlement, even tho” it was paid by the 
collector. "And the eforei; Aid caſe was cited of Armley and 
Branley. On ſaswing cauſe, the counſcl on the other fide 
acknowledg cd, that they could not ſupport the order; the 
point being ale dy fully ſettled by former en tions: 
And ns rule for euaining the order of ſeſlions was made 
z biolu! Burrw, Manie ld. 247. Burrows Settl. Caf. 
$18 
And, Fnal! Yo in the caſe I; Haben and . Nargarti's 
Haſimiiſter, 47. 33 G, 2. The tenant was 411 cd to 
and paid the Rad Xx; which was allowed to him by bi 
landlord, on ſettling his account With him for the rent. 
It was SE 9 that it hath len often and fully ſettled, 
that this vel! P2193 a ſetilegtent. And open that ron 0 
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of its being a ſettled point, the court adjudged accord- 
ingly. Burrow, Mansfeld. goa. Burrow's Settlem. Caf. 
488. 9 ) | 
The difficulty ſeems to have been, for that the land tax 
is not an occupier's tax. It is chargeable upon the land. 
The tenant is to pay it, 'tis true; but, by the annual 
land tax acts, he is to deduct the ſame out of his rent to 
the landlord. - So that properly the tenant doth not pay 
his ſhare, but his /andl#rd's ſhare to the land tax. The 
caſe of a tidewaiter, or exciſeman, is ſomewhat diffe- 
rent. For the cflicer's tax eaſeth the reſt of the inhabi- 
tants for ſo much in their aſſeſſment; and it is reaſonable 
that he who contributes to the pariſh ſtock ſhould be in- 
titled to receive relief from thence, But it is no advan- 
tage to the pariſh, that the tenant pays the tax, and *not 
the landlord, But the aforeſaid determinations have 
turned upon the point of notoriety, that the tenant's 
being aſſeſſed and paying {hall be tantamount to notice in 
writing. | | 

By the 21 C. 2. c. 10. Perſons aſſeſſed to and paying 


the duties on houſes and windows, ſhall not thereby gain a 


ſettlement. And one reaſon may be, becauſe they do 


not thereby contribute any thing to the publick ſtock of 
the pariſh. 5 


*. Of ſettlement by ſerving a pariſh office, 


By the 13 & 14 C. 2. c. 12. Forty days inhabitancy ſhall 
gain a Jettlement : By the 1 F. @. c. 17. Such 40 days are to 
be reckoned from the delivering of notice in writing : And by the 
3 V. c. 11. they are to be reckoned from the publication of ſuch 


notice in the church, 1 
But if any perſon æt he ſhall come ta inhabit in any town or 
parijo, ſpall for himſelf, and on his own account, execute any 


publick annual offite or charge in the ſaid town or pariſh, during 
one whole year ; he ſhall be adjudged to have a legal ſettlement 


in the ſame, though no ach notice in writing be delivered and 
publiſoed. 3 M. c. 11. De 2 | . 4 
By theg & 10 . c. 11. No perſon who ſhall came into 
ony parifo by certcifiate, ' ſhall be adjudged by any aft whatſoever, 
to vave procured a {gal ſettlement 1n «ſuch partſh, unleſs he ſhall 
really and bona fide tate 2 leaſe of a tenement of the yearly 


8 oe of 101), gy hall execute fore annual office in ſuch par ih, 


being. legally placed in ſuch Mee. 
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For himſelf and on his own acunt] Therefore a perſon 


| ſworn into and ſerving t1e ofice of conſtable, as deputy Ne 
to another, doth not thereby gain a ſettlement. Viner. e 
Settlem. G. 2. Lo ame and Sheriff Hales. _ tl 
H. 4 C. z. Winterbourn and St. Philip and Jaceb. The cM 
cuſtom, was for the conſtable to be preſented by the jury at 
the leet. The jury preſented Richard Bayly, eſquire, who 4 _— 
procured the pauper to ſerve for him, in order to gain the 1 
pauper a ſettlement. The pauper accordingly was ſworn Kt D 3 
into the office by a juſtice, and ſerved the ſame for a yeat; Vl A 
but was not preſented thereto at the court leet, as conſtable ads 
in his own right. By the court clearly, He gained no 1 3 
ſettlement. Burrow's Settlement Caſ. 520. | 61 1 
| 2 | rmed, 
Annual effice] H. ꝙ Ann. Gatton and Milwich. A perſon H. 9 
being Choſen pariſh clerk by the parſon, ſerved for ſeveral Foley fa 
years, and received his fees and dues. By the court; warden 
It is a pariſh office, and has the care and cuſtody of the the bore 
ornaments of the church. *Tis true, if he is poor, and fuch a f 
has a family, they may remove bim; for although he And, by 
came in by the parſon only, yet their not removing him of whic 
implies their conſent and approbation; and by this con- a ſettlen 
ſent of theirs, the law adjudges him in by the concur- lived. 
rence of the pariſh. Caſes of S. 241. 2 Salk. 536. Fil probably 
123. N parochia 
And in the caſe of X. and St. Mary Berkham/lead, I. ſeveral p 
8 G. 2. The court ſeemed to be of opinion, that the exe. he had « 
cuting the office of a pariſh cler f is ſufficient for a certificate to be 20 
perſon to gain a ſettlement ; for it is an annual office and in natur 
more. Seſſ. C. V. 2. 182. TY | juſtices | 
H. 7 G. Biſham and Cock. The ſeſſions ſetting out the office in « 
fact ſpecially, adjudge the ſettlement of a poor perſon to it was d 
be at Biſbam, becauſe when he lived in that pariſh, he becauſe | 
executed the office of colleftor of the duties given by the 6 neither v 
87 V. c. 6. on births and burials. It was moved to pariſh ; y 
quaſh it, becauſe this was not a pariſh office, and it would exerciſed 
de giving the commiſhoners (who are to appoint the take notic 
collectors) a power to bring what charge they would upon good ſett 
the pariſh : Befides, it was not ſtated in the order, tha ſtatute of 
this was an annual office, as it muſt be to give a ſettle Settlem. ( 
ment, within the expreſs words. of the act. By the court; E. 8 6 
The reaſon why the executing offices gives a ſettlement Wincheſter. 
without notice is, becauſe of the notoriety of the thing nag, can 
of which the parliament thought it impoſſible but tie eſter, I 
pariſh ſhould have notice: Can any thing be more note, the city of 
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rious than this, which is to collect a duty from houſe ta 
houſe ? We cannot ſuppoſe a fraud in the commiſſioners, 
that they would appoint a perſon of no ſubſtance to be 
collector, only to bring a charge upon the pariſh. It 
needs not be a pariſh office, but a publick annual office in the 
pariſh, And as to.its not being ſaid, that this man exe- 


cuted it for a year, we mult take it he did ſo, becauſe it 


appears on looking into the ſtatute, that the power given 
to the commiſſioners is to appoint a perſon who ſhall be 
collector of the duties for a year, and then give in his ac- 
counts. It hath been held a ſettlement in the caſe of the 
land tax, and why not in this? And the order was con- 


firmed. Str. 411. Foley 124. | 


H. ꝙ Ann. St. Mary and St. Laurence in Reading, Mr. 
Foley fays, the queſtion was, Whether the being church- 
warden for a borough, and ſerving that office for a year in 
the borough, which extends itſelf into ſeveral pariſhes, is 
ſuch a ſervice of an annual office as will gain a ſettlement ? 
And, by the court, it was held to be an office, the ſerving 
of which for one whole year, was ſufficient to gain him 
a ſettlement in that pariſh within the borough in which he 
lived, Foley. 121.———Þut in this report there muſt 
probably have been ſome miſtake, A churchwarden is a 
parochial officer, and his office doth not extend into 
ſeveral pariſhes. Mr. Viner, in a manuſcript note which 
he had of this caſe, ſays, The office is mentioned there 
to be warden of the borough (which is moſt likely) being 
in nafure of a tything man, to execute the proceſs of the 
juſtices of the borough. But he is not to execute his 
office in one pariſh only, but all over the borough. And 
it was doubted whether this was a ſettlement or not; 
becauſe he was not elected into this office by the pariſh, 
neither was the exerciſe of his office confined to the 
pariſh ; yet he is a publick officer, and his office is partly 
exerciſed within the pariſh, ſo that the pariſhioners muſt 
take notice of him. And, by the court, it was held a 
good ſettlement, being within the expreſs words of the 
ſtatute of executing an office in a town or pariſh. Vin. 
dettlem. G. 3. | 

E. 8G. 2. St. Maurice's and St. Mary Calendar's in 
Winchefter. Milliam Maſt, a certificate man from St. Tho- 
mas's, came into the pariſh of St. Mary Calendar in Win- 


| cheſter, He was afterwards choſen one of the con/{ables for 


the city of Winchefter, which city conſiſts of ſeveral other 
pariſhes beſides that of Sr. Mary Calendar ; and was le- 
gally placed in that office, and executed it in and through 
e —WG a od ego 411 
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all parts of the city for one whole year; during which 


time he reſided in the parith of St. Mary Calendar. By the 
court unanimouſly, he avoided his certificate, and con- 
ſequently gaincd a ſettlement in St. Mar) Calendars, by 
executing this office in that pariſn; though choſen by 
the whole city, and not by the pariſh of Sr. Muy ſingly ; 


and though not a mere pariſ2 office. For, in the words 
of the act, he executed an annual office in the pariin, 


being legally placed in ſuch office.  Zurrew's. Sctilem. Ca. 


27. | | | 

. 9 G. Burliſcomb and Samford Peverell, The ſc. 
ſions on a ſpecial order adzudge, that the ofice of tyihing- 
man is not ſuch an office as that a man thereby ſhall gain 
a ſettlement. But by the court, The order mutt be quaſh- 
ed; for this is an annual office in the pariſh, within the 
words and meaning of the ach. Str. 444. 

H. 2 G. 2. Holy Trinity and Garſington. A certificate 
man was appointed Fthingman by the ſteward of a Jeet, 
He ſerved a year; but was not ſworn in till half the year 
was expired. The court inclined that it was a good ſet- 
tlement 3 but being a new caſe, and ſomewhat doubtful, 
they ordered a ſecond argument to tnis point, Whether 
he was legally placed, in the office or not, as not having 
been ſworn till half the 'year was expired. But the order 
was afterwards quaſhed for want of complaint that the 
pauper was actually become chargeable. . Foley 123. Caf. 
F S. 72. Burrow's Settl, Caf. 30. 

M. 17 G. 2. Wingham and Sellindge. A certificate 
man was told by his wife, that the borſholder had Jett a 
wooden tally at his houſe, as a token that he had been 
choſen bor/holder at a court leet of the manor ; but he did 
not know it of his own knowledge, nor was there any 
evidence of a preſentment by the leet jury, or of his ap- 
pointment or election, nor did he ever take the oath of 
office; but once he executed a warrant of a juſtice direct- 
ed to the borſholder, and for that whole year he was wil- 
ling and ready to execute the office, By the court : When 
an. order of ſeſſions ſtates the facts ſpecially, the court 
muſt take it, that the juſtices have ſtated all the evidence 
that appeared to them. Now the act requires a legal pla- 
cing in the office. But it is ſtated here negatively, that 
there was no preſentment, no admiſſion or_ſwearing. 80 
that here is no foundation for ſupporting a legal placing. 
Str. 1199. GÞurrow's Settl, Caſ. 223. 3 

H. 31 G. 2. Cold Afton and I oodcheſiir. There was 
a cuiom to ſerve the office of tythinzman, for half a y24r 
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enly at a time. By lord Mansfield Ch. J. This cannot 


de an annual office to gain a ſettlement. In this caſe, 
the pauper had ſerved the office of tythingman in Cala 
Aſpten for half a year, and 20 years after for another half 
year. Burrow, Mausſield. 502. 


M. 18 G. 2. Fittlworth and Pulborough. A certificate 


man was elected and ſworn tythingman for a tything 
which did not extend through all the pariſh of Fittle- 
worth, but comprehended that part of it where he reſided, 
He executed the office a little more than five months, 
and then became actually chargeable, and aſked relief. 
Whereupon two juſtices removed him, and their order 
upon appeal was afhrmed. And by the court, Phe ju- 
ſtices had juriſdiction to remove him, though in execu- 
tion of the office, he being become actually chargeable. 
it is not neceſſary that the office ſhould extend through- 
out all the pariſh; the act only requires executing ſome” 
annuzl office in the pariih. But it muſt be executed for 
the ſpace of a whole year. And the preſent caſe being 
an execution for leſs than a whole year, it did not avoid 
his certificate, and conſequently did not gain him a ſet» 
tiement at Fiitleworth, Burroto's Setil. Caſ. 238. 

T. 27 & 28 E. 2. Whitchurch and Overion. It was 
ſtated, that the pauper was nominated at the court leet, 
and ſworn into the office of bailif or aletaſter for the bo- 
raugh; That he executed the efftee in the borough for a 
year: That the ſaid office conſiſts in inſpecting weights 
and meaſures within the borough, and in warning the ju- 
ry to ſerve at the court lect there: That the borough is 
not one fifth part of the pariſh : That the bailiffs have 
never executed any authority over the . pariſh at large: 
That great part of the pariſh knew nothing of ſuch of- 
tice: And that new married men, and new-comers, were 
frequently nominated for the ſake of colt-ale; On the 
authority of the caſe of Fittleworth, this was held to be a 
good ſettlement, Burrow's Settl. Caſ. 368. 

EC Sheepfhead and Melborne. A perſon was 
certificated from Sheepfhead to Melborne, and ſtaid there 
ten years, during which time the lady Elizabeth Ho/lings 
conveyed lands to truſtees for feveral charitics out of the 
profits, and amongſt others, the ſum of 10 J. a year to the 
charity ſchool at Melborne, to be paid to the vicar there 


| for the time being, In a ſpecial order of ſeſſions it was 


ſtated, that the certificate man officiated as ſchoolmaſter 


ſeveral years, and received the 101. a year from the vi- 


car; and this the ſeſſions held, gained bim 2 fettlement 
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in Melborne, where they declare he had à freehold'eſtate; 


and ſo had both the requiſites to obtain a ſettlement to a 


certificate perſon, namely, a tenement of 10 l. a year, 


and executing. an annual office: But by the court, The 
order muſt be quaſhed : for it doth not appear how he 
came into this employment, and the legal right to receive 
the ſalary is in the vicar, who not caring to officiate him. 


ſelf, has therefore paid it over to this man as his deputy, 


which could never give any perſon a ſettlement, much 
leſs to a certificate man. Str. 1225; Burrow's Settl. Caſ. 
244. ö 3 | 

Note, A ſchoolmaſier is not legally placed in the office, till 


he hath: ſubſcribed before the biſhop the declaration of 


conformity to the liturgy of the church of England, and is 
licenſed by him: And by the 13 & 14 C. 2. c. 4. /. 10. 
if he ſhall: execute the office without having ſo ſubſcribed ; 


he ſhall be utterly difabled, and zpſo fucte deprived there · 


of, and the ſame ſhall be void as if he were naturally 
dead. ) 


But in the caſe of P-ate and Bourne, M. 6 G. 2. it was 


adjudged, that the licence of the ordinary is not necellary 


for a pariſh clerk, Str. 945. 


xi. Of ſettlement ly renting 101. a year. 


By the 13 & 14 C. 2. c. 12. On complaint within 40 
days after any perſon ſhall tome to ſettle in any tenement under 


the yearly value of 10 J. two juſtices may remove him to where 


he was laßt legally ſettled for 40 days. 

By the 9 & 10 W. c. 11. No perſon who ſhall come into 
any. pariſh by certificate, ſhall be adjudged by any act whatſ0- 
ever to have gained a legal ſettlement in ſuch pariſh, unleſs ht 
Hall really and bona fide take a leaſe of a tenement of the year- 
ly value of 101. er ſhall execut? an annual office in ſuch pa- 
rſh. * b : 

| Within 40 days] Leſs than 40 days reſidence upon 2 
tenement of 101. a year will not gain, a ſettlement. As 
in the caſe of Diſwyn and Leominſler, T. 8 C 9 G. 2. 
William Smith, the pauper, agreed for a farm in the pa- 
riſh of Eardiſland, to hold from Candlemas, at 44 . 
yearly rent; and in April following he ſowed about 15 
acres of the land with grain; and in May following, he 
came to live on the farm, and inhabited there about three 
weeks; and then the greateſt part of his ſtock of cattle 


was ſeized and driven away, for rent due to his 9 
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| landlord at Leominſſer. Whereupon the ſaid Smith then 
came to a new agreement with his landlord in Eardifland, 


and agreed to quit that farm, and to continue in the farm 
houſe and gatden, and to have a ſmall parcel of paſture 


With it, at the rent of 31, 10s. and he continued there- 


upon in the ſaid pariſh of Eardiſiand till Michaelmas fol- 
lowing. By lord Hardwicke Ch. J. There was no inha- 
bitancy for 40 days in Eardiſſand under the leaſe of 44 l. 
a year; and therefore there can be no ſettlement gained 
under it, And the next agreement with his landlord in - 
Eardiſland was quite a ſeparate contract, and cannot be 


| tacked to the former. It did not take effect till the other 
was finiſhed. Burrow's Settl. Caf. 54. : | 


After any perſon ſhall come to ſettle] Here it is to be con- 
ſidered, where ſeveral perſons come to ſettle upon a te- 
nement, either as taking jointly; or by  under-leaſes one 
from another, whether this ſhall fettle all or any of 
them. ; 


M. 25 G. 2. Marden and Barham. Two perſons 


| jointly hired a houſe and land at Marden for 161. a year, 


and jointly occupied the houſe and tilled the land for the 
faid year, and jointly paid the rent, that is, each the 
like ſum. It was urged that this gained no ſettlement 
to either of them. And a caſe was cited, between Croft 
and Gainford at Durham aſſizes 1733, which was a joint 


taking of 14 J. a year, each paying ſeparately, the land- 


lord not caring to let to either fingly. And the two 
judges (lord chief juſtice Eyre and Revees) to whom it 
was referred; held it no ſettlement; becauſe the ſtatute 
requires the perſon's taking a tenement of 101, a year 
value: Whereas this practice of calling in a partner in 
the taking, would, if admitted equivalent to a ſole- ta- 


king, evade and fruftrate, the ſtatute, and let in an inde- 


finite number of families all to be ſettled upon one tene- 


ment of 10 l. a year value. On the contrary it was ar- 


gued, that each was legally tenant of the whole, both 
being liable to the landlord for. the whole rent. By the 
court: This was not fufficient to gain a ſettlement, 


| Whatever remedy the land!ord might have againſt "the 
eccupiers of the land for his rent, the act of parliament 
In the preſent caſe confiders only the right; which clear- 


ly is but to one half, and that half doth not amount to 

the value of 10 l. a year. Burrow's Stttl. Caſ. 311. 
7. 29 & 30G. 2. Little Tew and Duns Tew. Richard 
Gufſtyns the pauper, together with Fobn Goodwin his fa- 
| Le ther 


400 
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ther in law, rented a tenement at Duns. Tew at $11. a 


year, us partners; and lived there- 12 Years. And being 
about to leave Duns Tew, Gordwin, alone went to Mr, 
EKecl's agent at Little Te, and took a farm of 521. a 
year, for 4 years. After the ſaid taking, and before the 
farm was entred upon, Grfayns inquired of. Goodwin, 
whether, he depended. upon his going with bim to Little 
Tew 2 To. which, Goodwin replied, that he did; for he 
could not go without him. They. both removed from 
Duns Tew to Litile Tew, with their whole joint ſtock, to 
the value of more than 100 l.; and managed the farm 
together for 7 years, both of them reſiding thereon. i Mr. 
Keck gave his receipts for the rent to Goodwin only; and 
once, when Mr. Keck diſtrained for rent, the diſtreſs was 
made upon the ſtock which Mr. Keck: ſuppoſed to be 
Goodioin's only; and Goodwin alone gave a bill of ſale of 
the ſtock; and Gufflyns then ſtood by, without inter- 
poſing. At the end of 7 years, juſt before the order of 
removal was made, Guffkyns went off from the farm, 
and Goodwin took the whole ſtock, allowing Guifkyns 62}. 
for his moiety thereof. It was objected, that this being 
not a joint hiring,” but a taking by Goodwin only, oy 
Hns the pauper did not hereby gain a ſettlement. In the 
argument of this cauſe, it was obſerved by the court, 
that the words: of the ſtatute are, coming to ſettle in any le- 
nement under the yearly value of 101, That che agrecment 
between the two farmers was, to occupy /jointly, with 2 
joint ſtack : That the caſe doth not turn only dae 
credit given to the tenant by the lane lord, but- _—_— e 
credit given by the legiſlature to a man able to 525 2 
farm of ſuch a value: A tenant may let che x who e, - 
even ſubdivide it out to under-tenants, who may thereby 


gain a ſettlement, if the tenement be above 10 l. a year: 


; . 3 1 # 7 
And where is the difference, between the original tenant's 


letting out part, and his tak ing in a partner? — And 


l 11 n time of i e "reſolution 
after having. taken time to conſider of tit, the reſol 


of the cburt was, that G ns gained a ſettlement in 


Little Tew. For, being taken in partner by Ocken, he 
is tobe conſidered as having an intereſt in the farm, at 


leaſt as tenant. at will to Godin of the moiety of a mw 
worth 52 J. a year for the whole of it, and conſequently 


his moiety above 101. a year. A tenancy at will, even 
in the cafe of à cextiſicate perſon, is ſufficient to gain n 
ſertlemefit, as was determined in the. ca? nk 4 - 
1.4 's Guldfard,: H. 8 6. Burretu's Seth, Caſ. 398. 
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M. 7 G. 3. Llandverras and Northop. Evan Hughes, 
father of the pauper, rented a tenement of 101. a year, 
and paid the rent to the landlord. He lived for above 
40 days in a part of it, which part was of the yearly 
value of 40s. only, And immediately after his taking 
the tenement, he let the reſidue thereof to under- tenants, 
without reſiding thereupon at all himſelf. It was argued, 
that being liable only to the rent did not gain him a ſet- 
tlement. He muſt occupy as well as take a tenement of 
101. a year value, and he ought to occupy the whole 
101. a year. Otherwiſe, many different poor families 
might be introduced into a pariſh, upon one ſuch taking. 
It would quite evade the act, if the mere taking of a te- 
nement would do; for then one would gain a ſettlement 
by taking, and another by occupying the ſame tenement. 
But by the court: The act doth not require a perſon 
renting a tenement of 101. a year, to occupy it; it is 
enough, if he rents it, and reſides 40 days in the pariſh. 
The ground the act goes upon, is a perſon's having cre- 
dit ſufficient to hire a tenement of that value. This 
man appears to have had ſuch credit. The under-te- 
nants do not take a tenement of the yearly value of 101. 


— 


Settl, Caf. 571. | 
But if a leaſe or intereſt in a tenement under 101. a 
year devolves upon a perſon by executorſhip or other act 
of law; this is not within the ſtatute, as taking a leaſe 
of a tenement : but ſuch perſon continuing upon the te- 
nement 40 days irremoveable, thereby gains a ſettlement. 
As in the caſe of Uttoxeter and Marchington Moodlandi, T. 
5 C. 3. The pauper William Gilbert, was ſettled at Ur- 
toxeter. His mother rented and reſided, upon a farm of 
221. a year at Marchington Moodlands; which ſhe deviſed 
to her 5 children, and made the pauper and her 3 other 
ſons executors of her will, and died. The pauper alone 
proved the will, and entred as her executor, and reſided 
upon the farm 12 or 13 weeks, He afterwards returned 
to Uttoxeter ; but continued to go over to Marcbingten 
IVordlands, to give dire&ions from time to time, and had 
a ſervant upon the farm till the Ladyday following. 
The queſtion was, Whether hereby he gained a ſettle- 
ment at Marchington Woodlands? It was objected, that 
a perſon ought to come to the tenement by a leaſe or 
ſome contract with the owner. But an executor is not 
anſwerable, perſonally and in his own property, to the 


landlord. He is under no contract with him. Nor is 


Y-04; 1. Cc here 


therefore they do not hereby gain a ſettlement. Burrow's 
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here a ſufficient reſidence, He ſtays no longer than his 


truſt of executorſhip required. He never meant it for a 


reſidence. It is like the Scarborough caſe between Elve- 
tham and Alton; was only a caſual reſidence. Beſides 
the value is not ſufficient: for he was only intitled to a 
joint intereſt in 221. a year, with 3 or 4 other perſons, 
So that his ſhare is nothing like 101. a year. And his 
proving the will makes no difference: for the other 3 
executors are equally intitled, and may prove the will as 
well as himſelf. By the court : It is very true, that a 
ſhare not amounting to 101. a year, of a tenement of 
above 101. a year in value, will not do. But here he 
. has a right as executor. The value therefore 1s totally 
immaterial; becauſe, by common law, no perſon can 
be removed from his own. And one who has a right to 
reſide irremoveably, doth thereby gain a ſettlement, if he 
reſides 40 days. Burraw's Sett!. Caf. 538. | 


Shall come to ſettle] For taking land in the pariſh, of 
whatever value it ſhall be, without coming to refide there, 
wall not gain a ſettlement. | 

But if a man's family reſide there, althoꝰ he doth not reſide 
there himſelf, it may in ſome inftances be ſufficient. As 
in the caſe of St. Margaret's Maſiminſter, and Ludgate, MH. 
5 E. 2, Two juſtices remove Elizabeth Cayners from the 
pariſh of St. Margaret's to the pariſh of Ludgate, The 
ſeſſions ſtate the caſe ſpecially, that James Conyers, father 
of the ſaid Elizabeth, rented a houſe in Ludgate pariſh of 
251. a year, and paid to the rates of church and poor; 
but that he was a priſoner in the Fleet at the time he did 
ſo; and that Elizabeth gained no ſettlement for herſelf, 
Upon which the ſeſſions adjudged that he gained no ſet- 
tlement by this. But the court quaſhed the order of 
ſeſſions, and confirmed the order of the two juſtices. 
1 Barnardiſt. 76. For in this caſe he was in cuſtody of 
the law, and in no capacity of gaining a ſettlement elfe- 
where; tho' occaſionally abſent, yet he might be looked 
upon as virtually reſident at Ludgate, which was the place 
where he came to ſettle. 


In any tenement} Here it occurs to be conſidered, what 
ſhall be a tenement within this act, ſo as to gain a ſettle- 
ment. Concerning which it hath been adjudged as fol- 
lows: 5 

H. 10 An. Evelin and Rentcombe. An order was drawn 
up ſpecially to have the opinion of the court, Whether 
renting of a water mill of 1951. a year, would make a ſettle- 
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ment? And by the whole court clearly, a mill is a e- 
nement, and the renting thereof muſt gain a ſettlement 
within the ſtatute. 2 Salt. 536. That is, if the party 
lives therein, or within the pariſh. | 

TF. 10 G. 2. Butley and Benhall, The queſtion was, 
Whether renting a windmill at 141. a year, gained a ſet- 
tlement ? it having been determined that a watermill did. 
It was ſaid, thoſe are always habitable, but the others 
often are not. But by the court, It is the fame as if he 
had rented land of that value. S/. C. J. 1. 320. Bur- 
row's Settl. Caf. 107. | 8 

H 12 G. Stone and Kniver, Upon a ſpecial order of 
ſeſſions, it was ſtated, that a poor perſon rented a coney 
warren and a cottage upon it at 10 l. a year, which the 
juſtices were of opinion did not gain him a ſettlement. 
But by the court, A mill hath been held to bea tenement 
within the ſtatute, and why not this? It is his ability 

f t. pay 10 l. a year, that is the foundation of the ſettle- 

. ment; and whether he pays it for a houſe of habitation, or 

for a warren which brings him in a profit, is not mate- 

rial; the order of ſeſſions muſt be quaſhed. Str. 678. 

Se. C. V. 2. 109. . | | 

But by. the 7 G. 3. c. 40. A perſon renting turnpike 
tells, and reſiding in the toll houſe, ſhall not thereby gain 

a ſettlement, /. 46. | 

E. 3 G. 2. Minchinghampton and Biſl;y. Order ſpe- 
cially ſtated: A poor perſon rented, in the pariſh of Bey, 
lands of the yearly value of 81. from his father, an houſe 
of the yearly rent of 11. 10s. from his uncle, and the 
ſame year took the paſture of a piece of land in the ſaid 
pariſh from All Saints day to Candlemas, and paid 12 8. for 
the ſame, which piece of land was worth 61. a year. 

It was urged, that this was a good ſettlement, becauſe 
during thoſe three months the man was not removeable. 
But in this caſe, the court held, that taking the paſture of 
a piece of land was not more than taking the herbage, or 
than taking the common, which could not be eſteemed 
part of a tenement within the meaning of the ſtatute; but 
ſeemed to think, that if the words had been, that he had 
taten a paſlure ground for three months, that would have 
made a good ſettlement. But the cafe went off upon an- 
other point, namely, for want of an adjudication. „ Se 
C. J. 2. 132. Str. 874. Burrow, Mansfield. 762, Bur- 
row's Set, Caſ. 316. 

H. 26 (3. 2. Lockerley and Shirefield Fnglih, TFoon 

Meſh occupied a meſſuage, farm, and lands in Lockerley. 

Ce 4 | He 
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with Edwards a dairy-man, to let him a 
9 of 16 cows, with the dweliing aſe 
ay edi for. the ſaid cows on 21 acres of win 

und, and 13 acres of meadow land, with the after- 
ſeaſe of a mead ; together with the run of the backſide 
and the arſhes, for the feeding of pigs ; and _ aer 
of one horſe, with the cows aforeſaid; from the 0 


February, for one year. Merſp was to allow to Edward; 


at ariſing from the corn growing on 
= ET to —_— for 1 a _ 
when -wanted, five tons of hay; and, for the fe er 
cauſe ten acres of the clover ground an 
8 of the meadow to be laid up at are 
day, and the other 11 acres of the clover at 5 yday ; 
and alſo to put the dwelling houſe and premi * _ 
repair; and fetch home the goods, neceſſaries, a. ue 
f Edwards. Merſh was to abate 2s. a week for my 
a. not delivered of her calf by the firſt of May, . 
ſhe ſhould be delivered; and alſo what 1 he in: 
able, for every calf wanting to ſuch dae = ar Sos 
venanted to pay Meſh, in conſideration of the my 0 
31. 58. for every ſuch cow as aforeſaid delivered to his 
— cur poſſeſſion, payable quarterly; except as above- 
mentioned. The queſtion was, Whether this r a es 
nement within the act, as by _ OY Ne 2 1 
a ſettlement? And by the court, ee 
lie in tenure, and relate to land. ere 
his eee perſonal contract, an agreement for the 
uſe and feeding of cows. Burrow's Settl. Caſ. 315. 3 

As to the caſe, 3 it ſhall be one intire tenement ; 

| as follows : 
AC 1G and Wotton under Edge, A per- 
ſon rented an alehouſe at 51. a year, at 22 _ . 
ear; and in May following rented a piece of * ob a: 
4 year; held the ſame for two months; _ ran " 5 
It was held, that it was not neceſſary the me _ - 1 
nement ſhould ee eg. of 350 —_ Ns oY 
et in him 1t 1s but one, : 

is rey paar a of ability to be truſted with a tene- 
ment of 10 l. a year, Caſes of S. 86. Se,. C. V. 1.73 
yy" I It is to be conſidered, How far the jon 
- . tenement, but lying in different pariſhes, ſhall oy len 
ment: As to which it hath been adjudged as fo _— 
T. 3 G. South Sydenham and Lamerton. A per waere, 
ed a tenement of 101. a year, being one 8 tene 0 
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but lying in two pariſhes, The queſtion was, Whether 
this gained a ſettlement ? By the court : If the tenement 
be intire, though the lands be in different pariſhes, it 
ſeems to be a ſettlement in that pariſh where the houſe is; 
otherwiſe, where the tenements are diſtinct, and lie in 
different pariſhes, as if a tenement of 81. lie in one pariſh, 


115. Foley 81. 
But the queſtion in this caſe only was, Whether one 


ö 

| and the ſame tenement, and not whether two diſtinct te- 
5 nements, of the yearly value of 16]. but lying in different 
z * pariſhes, thall gain a ſettlement: So that the determina- 
0 tion in this caſe, as to this latter point, was extrajudicial. 
| And the reaſon given by the court in this caſe doth ex- 
y tend as well to different tenements, as to one intire te- 
il nement, viz. The miſchief recited by the ſtatute, and in- 
W tended to be prevented, is the vagrancy of poor perſons, 
o- who uſed to come into pariſhes where there was the beſt 
8, | ſtock; and the ſtatute deſcribes who are intended by thoſe 
Is poor, namely, ſuch perſons who are not capable of hiring 
e- a tenement of 10 l. a year; now the man's ſufficiency. 


is not the leſs, becauſe 61. a year, part of the tenement, 
is in a different pariſh. There are conſiderable farmers 
who do not rent 101. a year in any one pariſh, and it 
would be hard to adjudge that therefore they gain no ſet- 
tlement, Str. 58. Foley 81. 

M. 3 G. 2. Elfted and Hollibourne. The caſe was this: 
A perſon rented a tenement, conſiſting of a farm houſe 
avd lands of 121. 108. a year; which houſe and lands 
laid contiguous, and had been uſually letten together and 
occupied by the ſame perſon, but the houſe and ſo much 


one pariſh, and 31. 10s. in another pariſh. By the 


rity of South Sydenham and Lamerton. Seſſ. C. V. 2. 130. 
Str. 849. 8 


diſtinct tenements, one being in one pas iſp, and another being 
| in another pariſh, ſhall be deemed a ſufficient tenement 
within the act, wherehy to gain a ſettlement: For al- 
though in the caſe of South Sydenham and Lamerton afore- 


nements would not gain a ſettlement ; yet that (as hath 
been obſerved), was not the point in queſtion, And in 
the caſe of Sandwich and Studland, E. 8 G. 2. it was re- 
C lelved as follows: A perſon rented a houſe in Studland 

. e 27 


and a tenement of 31. in another. Str. 57. Sęſſ. C. V. 1. 


of the land, as together amounted to 9 l. a year, lay in 


court, This was held to be a ſettlement; on the autho- - 


Further yet; It remains to be conſidered, how far two 


laid, the court ſeemed to be of opinion that two ſuch te- 
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at a year. After he had lived in it about 2 years, 
8 3 in Langton of 121. a year, on which there 
was no houſe; and occupied the ſaid lands two years: 
All which time he inhabited in and rented alſo the {aid 
houſe in Studland. By the court: It hath been a queſ- 
tion, Whether two diſtinct tenements taken at ade 
times (where neither of them alone amounted to 10 5 
year in value) ſhould make a ſettlement. But oh, now 
ſettled that it does. And it is the ſame thing whether the 
taking was diſtinct or intire, or in one parith or Ps 
riſhes. The ſettlement is in the pariſh where he ves. 
The ground of theſe reſolutions is, the ability to rent a 
tenement of ſuch a value : Which excludes the 2 
ſumption of his being likely to become chargeable to the 


. rows Settl. Caſ. 44. 3 
* e titan e St. Maurice both in Hin. 


cheſler. Richard Gradidge, huſband of the pauper, rent- 


ed a tenement of one Henry Warne in the pariſh of 


Hurſley for a year from Ladyday at 31. 10s. a year, but 


ein five or ſix weeks only, and then quit- 
—_ on tendred the key to the ſaid Henry TR 
which Warne refuſed to ao whereupon Gra bn 
left it with a neighbour, before Midſummer day t a 
next, for the ſaid Varne to take it when he pr 
proper. On the faid Midſummer day, Gradidge 55 5 
renement in the pariſh of Sr. Maurice, at the rent a4 91. 
a year; and on the ſame day entred into ac ere 
of, and reſided thereon above 40 days, before the key in 


Hur ſley was received by the ſaid Marne, who did not 


it till the 16th of Augu/? following. It was ob- 

5 "fied, oe although it be ſettled, that if a perſon 111 

: tenement in two different pariſhes, amounting to 4 ä 
a year in the whole, he ſhall gain a ſettlement in tha 

ol the two pariſhes in which he reſides; yet till, in or- 

der to gain a ſettlement, he ought to be the 1 * 

pier of both tenements within the ſame period : Bd ra 

as here, the firſt contract was diſſolved, from Mi ou 
mer at leaſt, if not ſooner. The landlord took back t 


| key on the 16th of Augu/t, which relates back to the a- 


bandonment ſome time before Midſummer. But by 955 
court: Here is a contract for à year in e 
ſolved; nor could it be diſſolved: The landlor _ or 
to accept the key: And he did not receive it at Ia N 
the middle of Auguſt, which was more 8 Gf 
after hiring the ſecond tenement,  Burrow's Settl. Gi 
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Under the yearly value of 10 J.] If the tenement is under 
101, a year, the juſtices upon complaint within 40 days 
have power to remove the perſon coming there to reſide; 
if it is not under 101. a year, they have no power to re- 
move him; and continuing upon the ſame unremoveable 
for 40 days, he thereby gains a ſettlement, 

Upon which it is obſervable, that the payment of the 
rent can be no matter of conſideration with regard to the 


ſettlement ; for the ſettlement is obtained before the rent 


becomes due, For the ſettlement is not ſuſpended, as in 
the caſe of a hired ſervant, until he hath ended his year; 
but fo ſoon as he hath reſided 40 days, he is fettled with- 


out more; even as a ſervant hired for a year, became ſet- 


tled in 40 days, before the ſtatute of 8 & 9 W. and as 
apprentices are ſtill ſettled in 40 days, without any re- 
gard to ſerving out their time. 5 


And it is obſervable, that the ſtatute doth not fay for 
what time he ſhall rent the tenement, but only of what 


value it ſhall be by the year. And in the caſe of Grat- 


wich and Shen/lon, E. 32 G. 2. A perfon took an houſe 


of 30s. a year in the pariſh of Gratwich; and two acres 
and an half of land in the pariſh of King's Bromley, for 
the growing of potatoes, from Candlemas to Michael- 
mas, being eight months, for 111. and lodged the laſt 
40 days before Michaelmas in the pariſh of King's Brom- 
/cy, It appeared that he took them bona fide, and with- 
out any deſign of fraudulently obtaining a ſettlement in 
the pariſh, And it was adjudged that he gained a ſet- 
tlement thereby in the ſaid pariſh of King's Bromley, Bur- 
row, Mansfield. 760. Burrow's Settl. Caf. 474. 

H. 6. G. 3. Staunton under Bardon and Uleſcroft. The 
pauper William Harriſon took a tenement from the firſt 
of June till Ladyday following for 26 guineas, which 
he occupied accordingly, and paid the rent. . The queſ- 
tion was, Whether by continuing upon this tenement 
for 40 days unremoveable, he thereby gained a ſettlement. 
And by the court clearly, he did. Burrow's Settl. Caf. 5 58. 

H. 7 G. 3. St. Matthew's Bethnal Green and St. Bo- 
tolph's Aldgate. John Fell, the huſband of the pauper, 
hired a houſe for five months, for which he agreed to 
pay the ſum of 41. He came and reſided with his family 


| there, during the ſaid five months. And the houſe, at the 


time of hiring and entring upon the ſame, was worth, 
to be let, 101. by the year. It was argued, that this 
could not gain a ſettlement. The criterion, which is, 
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the ability of the perſon to hire a tenement of 10 l. a year 
valuc, fails in this cafe. For it doth not appear that 
this man had ſuch a degree of credit as the ſtatute re- 
quires. Beſides that the proportion of 41. for five 
months falls ſhort of 10 l. a year by about 8d. a month. 
But by lord Mansfield and the court: The rent is not 
material, but the value. And we are concluded from 
treating this tenement as under 101. a year, by the find- 
ing of the juſtices, who-have ftated it as a fact, that at 
the time when he took it, it was of the value of 10 l. a 
year to be let. And it was adjudged, that hereby he 
gained a ſettlement. Burrow's Settl. Caf. 574. 


Of ten pounds] Upon theſe words, the value of the te- 
nement is conſiderable; or what ſhall be deemed a tene- 
ment of 161. a year, ſufficient to gain a ſettlement, 
Concerning which it hath been adjudged. as follows : 

H. 13 G. 2. Southwold and Yokesford, A perſon took 
an houſe at the yearly rent of 1o0l. The landlord 
agreed to make new buildings; which improvements 
were never made. 'The houſe, without the improve- 


ments was worth only 61. 10s. a year. By the court: 


The ſeſſions mult judge upon the facts; they have ſta- 
ted that the agreement was for 1ol. a year; this 1s evi- 
dence of the value: but the juſtices have a right to in- 
quire into the real value; and they have expreſsly ſtated 
as a fact, that this houſe was only of the value of 61. 
108. a year; and the mere covenant to build, which 
covenant was never performed, cannot alter the caſe. 
Therefore it was adjudged that this was no ſettle— 
ment. S/. C. V. 2. 198. Str. 57. Burrow's Settl. Caſ. 
140. | 

'T 3 E. South Sydenham and Lamerton. Order ſpecially 
ſtated : A perſon took a leaſe of a tenement for 99 years, 
determinable on three lives, and paid his fine, and the 
rent reſerved was but 71. but the real value was 13]. 
By the court; The quantity of the rent is not material, 
but the value of the tenement. If there be a leaſe of lands 
worth 101. a year, and a fine be paid, and 20s. only re- 
ſerved it makes a ſettlement; ſo it no fine be paid, or no 


rent reſerved, yet if the tenement is worth 10 l. a year, 


it makes a ſettlemet: for the ſettlement depends on the 
value of- the tenement, and not on the rent. S/. C. 
F. 2344.98... Jen. 57. | 
T. 14 & 15 G. 2. Weflen and Kirton, Caſe ſpecially 
Rated, A perten took a farm at Kirton of 101, a oe 
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which had been let at that rent for five or fix years then 
{aft paſt, but before that time was let at 71. a year only. 
hen he firſt took and entred thereon, he was not of 
ability to ſtock the ſame. Before his entry, he was told 
by the former tenant, that his farm was too dear. To 
which he anſwered, that he did not regard the dearneſs; 
for as it was 10 l. a year, it would gain him a fettlement, 
and put an end to a diſpute there was between two towns 
about his ſettlement ; but defired the ſaid former tenant 
to take no notice thereof to any body. By the court: 
We are not to determine the matter upon the evidence 
given to the ſeſſions, but upon facts ſtated and adjudica- 
tions made by them. Here they have ſtated circum- 
ſtances z but they have not explicitly ſtated the real value, 
nor have they adjudged any fraud. The act requires the 
renting a tenement of the yearly value of 101. They 
ſtate, that he did take a tenement of 101, a year at Kir- 
ton. Indeed they add, that it had been let at 71. a year 
formerly. But it might be then worth more, or might 
have been afterwards improved; and it had for five or 
ſix years laſt been let at 101. a year. And the quantity 
or value of his ſtock doth not alter the value of the tene- 
ment. They alſo ſtate a converſation between him and 
the former tenant, who told him it was too dear; to 
which he anſwered, that he did it- to gain a ſettlement. 
Vet they do not adjudge that there was any fraud; nor 
do they ſtate that it was under the value of 101. a year, 
and the evidence rather proves it to be of that value. 
They muſt expreſsly ſtate that it is fraudulent, or elſe 
we cannot take it to be ſo. And we mutt take the caſe 
ſtated to be the whole caſe. Therefore it was adjudged, 
that hereby he gained a ſettlement at Kirton. Seſſ. C. V. 
2. 141. Str. 1156. Burrow's Settl. Caſ. 166. | 
E. 33 G. 2. Kniveton and Tiſſington. The pauper 
T/axc Wibberley, being ſettled at Tiſſington, took a farm at 
Kniveton of 81. a year; and alſo at the ſame place, 
Jointly with one Thomas Hill, took another farm of 3 1. 
15S. a year; and at the taking of the faid farm of 
31. 15 8. it was agreed between the ſaid Iſaac Wibberley 
and Thomas Hill, that Thomas Hi!l ſhould have and take 
one half of the corn and hay of the ſaid 31. 15s. farm; 
and that the ſaid Iſaac Wibberley, after that the ſaid Tho- 
mas Hill had taken and carried away his half part of the 


| faid corn and hay, ſhould have the whole farm of 31. 15 8s. 
7 till Ladyday following, paying to the ſaid Thomas Hill 
hn 48. for the ſaid Hill's ſhare of the ſaid farm. The queſtion 


was, 
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was, Whether this was a tenement of the yearly value of 
101. The counſel for the pariſh of Tiſfington argued, 
that Mibberley the pauper was liable (as being joint tenant 
with Hill) to anſwer for and pay the whole 31. 15s. and 
moreover, that he was fole tenant of that farm, for and 
during the laſt half year: or, even taking it at the ſtrict- 
eſt, that he was really and properly to pay 10 J. 15. 6 d. 
a year; for he is to pay 8 J. and half of 31. 15 8. (which 
is 11. 17 8. 6d.), and 45. more for the laſt half year, 
Which is in all 101. 18. 6d. But the court unanimouſly 

held; That this tenement, thus rented in Kniwveton, was 
under the yearly value of 101. The act fixes the value 
at 10]. And the value muſt be eftimated by the rent, 
and always is taken to be according to the rent. And 


here the rent is 8]. a year, and the half of 31. 15 8. 


which two. rents taken together do not amount to 100. 
Indeed, he was to pay Hill 4s. for the advantage he was 


to have, after the crop was off: But an agreement of this 


ſort, between the two joint tenants cannot be conſidered 
as a rent, Burrow, Mansfield. 986. Burrow's Setil. 
Caf. 499- OD 

Unleſs he (the certificate perſon) /hall really and bona 
fide take a leaſe] T. 9 G. K. and Little Dean. It was 


ſtated, that a man took a leaſe for 7 years, and objected | 


that it might be only by parol, and that ir is void for the 
whole, and there can be no ſettlement. But by the court ; 
Then it ſhould have been ftated to be by parol; we muſt 


take it to be by deed, otherwiſe it is no leaſe at all. And 


4 7 


the order was confirmed. Ster. 555. 
H. 8 G. Cranly and St. Mary Guilford. Upon a ſpecial 
order of ſeſſions it was ſtated, that a certificate man agreed 
with the leſſee of a mill, that he ſhould occupy the mill, 
and pay 121. a year; that there was no under leaſe or 
aſſignment, but in purſuance of that agreement the certi- 
ficate man occupied the mill two years, and paid the rent. 


The ſeſſions adjudged it no ſettlement. But by the court; 


The order muſt be quaſhed : for if this be not an abſo- 
Jute leaſe for a year (as Eyre J. ſaid it was, the rent be- 
ing reſerved as rent for a year), yet it is undoubtedly 2 
| leaſe at will, which is ſufficient to gain a ſettlement. 


. 
4 leaſe of a tenement] M. ꝙ G. St. John's Hertford and 


Amwell. A certificate man took a farm of 101. a year, 
part of which was in Sr. John's, and part in Amwell ; but 


the greateſt part together with the houſe, being {tated 
| | to 
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to lie in the pariſh that received his certificate, the 
court held it a ſettlement there, Str. 529. Caf. of S. 
148. | 8 . 
| 8 G. 2. St. Mary Calendre and St. Thomas. It was 
ſaid, that theſe acts have been literally expounded, and 
that renting 10 J. a year in different pariſhes will avoid a 
certificate. Sf. C. V. I. 315. 
E. 4 G. 2. Cafe of Stapleford in Leiceſterſpire. A per- 
ſon took 3]. a year in the place he was certificated to, and 
401. a year in the next pariſh, but lived where the 31. 
was; and it was held a ſettlement there. Str. 849. : IM 
E. 15 G. 2. Bowling and Bradford. A certificate per- 5 
ſon rented and reſided upon a tenement of 9 l. a year in 
Bowling, and at the ſame time rented lands of 11. 15 8. a 
year in another pariſh. It was objected, that in order 
to avoid a certificate, it is neceſſary to rent 101. a year 
in the pariſh where the certificate perſon inhabits ; for the 
act ſays, that no perſon coming into any pariſh by cer- 
tificate, ſhall gain a ſettlement in ſuch pariſh, unleſs he 
ſhall take a leaſe of a tenement of 10]. a year or exe- 
cute an annual office in ſuch pariſh, By the court: 
Renting 101. a year is only required in general, and is 
not confined to the particular pariſh : The words in ſuch 
pariſh relate only to executing an annual office. And it 
is within the ſame reaſon (namely, the ſubſtance and credit 
of the man) whether he rents that value in one pariſh, or 
in different pariſhes. Burrow's Settl. Caſ. 177. 
Upon the whole, notwithſtanding what hath been ſo 
often mentioned above, as to the ſuppofed ſufficiency of the 
tenant to ſtock the tenement upon which he comes to re- . 
ſide, yet the ſtatute takes no notice of that; and there- 
fore, although it may be a good general reaſon to ſuppoſe 
that a perſon of ſuch ability is not likely to become charge- 
able, yet ſuch ability doth not ſeem to enter as any ne- 
ceſſary ingredient into the ſettlement; and if the landlord 
will truſt the tenant, it ſeemeth that the pariſh hath no 
remedy, unleſs the juſtices ſhall adjudge it a fraud. And 
in the caſe of giving ſecurity for the rent, it hath been de- 
termined as follows : | | 
T. 10 G. 2. Butley and Benhall, A perſon rented a a 
windmill at 14 l. a year; but gave facurity for the rent: 
It was objcted, that this was no ſettlement, for that the 
d foundation thereof is the credit of the party, which fails 
in this caſe. But by the court, Giving ſecurity for the 
rent doth not alter the caſe z for he that has credit to 
| give 
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give ſecurity, has credit to pay rent. S2. . 320. 
Andr. 3. Burrow's Settl. Caf. 107. 


And it may be obſerved upon thi 
no great ability to ſtock a windmill. 


xii. Of ſettlement by a perſon's own eftate. 


3 By the 13 C 14 C. 2. c. 12. On complaint within 40 
; days after any perſon ſhall come to ſettle in any tenement under 
107. a year, two juſtices may remove him. 

And by theg & 10 JV. c. 11. No certificate perſon ſhall 
gain a ſettlement, but by renting 10l. a year, or executing an 
annual office. 

Upon which two ſtatutes the following caſes are con- 
ſideradle: | | 

Perſon fettledly 1. How far a perſon, having an ęſtate of his own, though 
Kaon cat. inder 101. a year, ſhall gain a ſettlement thereby, within the 
faid flatute of the 13 & 14 C. 2. 

E. 11 An. Harrow and Edgware. A perſon ſettled at 
Harrow, went inio the pariſh of Edgware, and purchaſed 
a copyhold eſtate for life, and lived therein 4 or 5 years, 
and died. And as this was a tenement under 101. a year, 

the queſtion was, upon the 13 C 14 C. 2. whether this 
eained him a ſettlement at Edgware? It was argued, that 
the ſtatute hath been always held to mean an eſtate which 
a man takes to farm, and not an eſtate of his own ; for 


though not worth 10 l. a year. And by Parker Ch. J. 
and the court: Where a perſon has an cſtate for life, or 
an eſtate of inheritance of his own, that gains him a fet- 
tlement, though leſs than 101. a year; for he cannot be 
removed, and if he cannot be removed, he certainly gains 
a ſettlement. Foley 257. 

E. 13 G. 2. Hasfield and Tirley. On a ſpecial order 
of ſeſſions, relating to the ſettlement of a boy of 8 years 
and a girl of 6, it was ſtated, that the mother of theſe 


and her huſband lived and had theſe children: that ſhe 
dying, the huſband' became tenant by the curteſy ; and 
whilſt ſuch, he took 30 l. a year at Hasfield, and lived 
one year there with his two children, and then died: that 
the children being found with their grandmother at Tirley, 


confirmed. And now the court, upon argument, , 
| x 2 e 


s caſe, that it requires 


if a perſon has a freehold, he cannot be removed from it, 


children had an eſtate of 41. a year in Tirley, where ſhe 
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firmed the orders as to the girl, but quaſhed them as to 
the boy. For as to the boy, he was tenant in fee of 
the 4 l. a year. And though it was not ſtated, that he 
was actually upon that ſpot, yet it was enough, that he 
had ſuch an eſtate in the pariſh, from which he could 
not be removed. But as to the daughter, it is otherwiſe ; 
ſhe could demand no maintenance out of her brother's 
eſtate; and it was never yet determined, that children 
ſhould go to a grandmother for nurture. She may in- 
deed be charged to contribute to their relief in the pariſh 
where they are ſettled, Str. 1131. Burrew's Setl. Caf. 


147. | 
7 7 G. 2. Sundriſh and Hever. Thomas Perch by in- 
denture demiſed to Thomas Gates the father, a cottage at 
58. a year, which was the full value, for 99 years. The 
leſſee held it till his death, and deviſed it to Thomas Gates 
his ſon, And the queſtion was, whether the ſon, as ex- 
ecutor, being intitled to the term, ſhall gain a ſettlement 
by inhabiting in ſuch cottage? By the court; Where a 
man lives upon his own, is a cafe of a very tender nature, 
and the law will not unſettle him : Perſons to be remo- 
ved under the ſtatute of C. 2. are thoſe that wander from 
place to place, and not thoſe who live upon their own 
eſtate : And adjudged, that he gained a ſettlement. Se. 
C. J. I. 200. Str. 983. Burrow's Settl. Caf. 7. | 
E. 3G. South Sydenham and Lamerton. A perſon poſ- 
ſeſſed of a leaſe for years dies inteſtate ; if the next of kin 
ſhall be faid in law to be ſettled there, was the queſtion : 
It was held not; he has only a right, which he muft 
purſue by taking out letters of adminiſtration, and no 
right is veſted in him till that is done. Cæſ. of S. 103. 

T. 10 G. 2. Farringdom and Widworthy. The pauper 
being ſettled at Farringdon, removed to I/idworthy, and 
lived there with his father in a cottage houſe of 3os. a 
year, working as a day labourer. The father died inte- 
ſtate, poſſeſſed of the ſaid cottage for the reſidue of a 
term, determinable on lives, leaving the pauper and ano- 
ther ſon, The pauper's brother took his diſtributive 
ſhare of his father's eſtate in goods, and the pauper him- 
ſelf, after the father's death, continued in the cottage for 
hve or fix years, until the leaſe was determined: After 
which, and ſince the makiag out the order for his re- 
moval, he took out adminiſtration to his father. And 
the ſeſſions quaſhed the ſaid order, adjudging him to be 
ſettled at J/idworthy, But by the court: At the time ef 
making the firſt order, he had gained no ſettlement at 

HEN . Hidiuirths ; 
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Midiuortby; becauſe nothing veſted in him before admi- 


niſtration was granted to him. If ſo, then that order 


for removing him was a good order when made. And 
the ſeflions ought not to have quaſhed it; though admi- 
niſtration had been afterwards taken out. For they could 
not quaſh a good order, upon a matter which happened 
ex poſt. fafto, If this adminiſtration really gained him a 
ſettlement, there ought to have been a new order of two 
Juſtices to remove him again to Widworthy. But taking 
out adminiſtration after the term was expired, could never 
give him an intereſt in the expired term. And whilft the 


term ſubſiſted, not having taken out adminiſtration, he was 


in poſſeſſion merely as a tenant at will. He was removeable 
by the pariſh ; and his right would have been without 
foundation if adminiſtration had been granted to any one 


elſe. Andr. 4. Burrow's Settlem. Caf. 109. 


M. 4 G. Mur ſſey and Grandborough. Sir John Forteſcue 
demiſed a cottage of 308. a year, to one Eden for 99 
years, reſerving 12 d. rent: Eden afligns the terms to one 
Gadden in truſt for his wiſe for life, and then in truſt for 
his ſon, during the remainder of the term: The ſon dies, 
and leaves a wife, who, as adminiſtratrix to her huſband, 
became intitled to this term, and ſhe grants this cottage 

for 24 years, excepting two rooms, in which two rcoms 
ſhe lives, and marries one 7chn Chappel. The queſtion 
was, whether Chappel, as huſband of an adminiſtratrix, 
who was intitled to the truſt of a term only, and being 
intitled to a chattel in another's right only, was remove- 
able by the 13& 14 C. 2. And by the court, he 1s not; 
this is not a taking of a tenement under 101. for the 12d. 


is not reſerved as a rent, but only an acknowledgment 


uſually paid on long leaſes, The coſe of a copyhold is 
{ſtronger than this, for that is but an eſtate at will. To 
ſtrip the man of his own, is the way to make him charge- 
able, for he may not be able to let it. Therefore the or- 


ders which adjudged this to be no ſettlement were quaſh- | 


ed. Str. 97. Sell. C. V. 1: 122. 

M. 11 G. Afhbrittle and Wyley. A poor man built a 
cottage, upon the waſte belonging to my lord Pembrote, 
without his licence, who never offered to diſturb the 
man in his poſſeſſion, and he lived in this cottage for 30 
years, and by his will left three guineas in the hands of 
his executors to purchaſe this cottage of my lord Pem- 
broke. Upon his death, Elizabeth his only child, and 
heir at law, entred into the cottage, and after married 


one Barrow, and lived in the cottage, and they were in 
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quiet poſſeſſion for three quarters of a year, and then fold 
it, The queftion was, whether the daughter, and her 
huſband Barrow, had gained a ſettlement by virtue of 
this inhabitancy, in the pariſh of Mey, in which their 
cottage was. Mr. Reeve. argued, that this inhabitancy 
gained no ' ſettlement: The cottager was a diſſeiſor, and 
had no right to build upon the waſte, and was at any 
time removeable by the lord of the waſte, and if he might 
have been removed within 40 days, his long poſſeſſion 
ſhall give him no title; for he muſt only be conſidered as a 
tenant at will, and conſequently his continuance upon the 
cottage, though never ſo long, could give him no ſettle- 
ment: and if the cottager had no right of ſettlement, none 
claiming under him ſhall be in a better condition, The ſta- 
tute of 31 El. prohibits the building of cottages, therefore 
the erection of one is unlawful, and ſhall have no privilege 
or encouragement. I admit if one inhabits by virtue of a 


leaſe, or other good title, for 40 days, he gains a ſettle- 


ment. But the inhabitancy in this caſe was without an 

good title, and conſequently can gain no right of ſettle- 
ment. - Theſe objections were anſwered by the court, who 
held it clearly to be a good ſettlement. And,though it was 
further objected, that the cottager himſelf was ſenſible he 
had no right, by his deviſing money for the purchaſe of 
a term under the lord of the waſte, yet it was over-ruled, 
And. by. ail the court it was held, that when a man hath 
ſuch a poſleflion as he cannot be removed from, and 


bath enjoyed that poſſeſſion 40 days, he thereby gains a 


ſettlement z and that is the reaſon why a copyholder or 
leſſee for years gains a ſettlement by an inhabitancy for 
40 days; for in thoſe caſes, the juſtices of the peace can- 
not determine his right: this preſent caſe is very ſtrong ; 
for the 30 years poſſeſſion of the cottager, without in- 
terruption, would have been a good title in an ejectment; 
and for that reaſon the juſtices of the peace cannot deter- 
mine his title. It appears upon the face, of the order, 
that the cottager had a good title in ejectment, and in 
any caſe but in a real action. Lord Ch. J. Raymond ſaid, 
he had known recoveries upon a 20 years quiet poſſeſſion, 
and 20 years poſſeſſion is a title to a plaintiff in eject- 
ment as well as to a defendant. After ſo long a poſſeſſion 
as this, it ſhall be preſumed that the cottager had a li- 
cence to erect the cottage; but this cafe goes further, for 
beſides the 30 years quiet poſſeſſion of the cottage, here 
is a deſcent caſt upon the daughter who was heir to the 
Cottager, and priza facie it is an inheritance in the daugh- 
a ter; 
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ter, and an eſtate by diſſeiſin is in law a good eſtate, and 


'F 


| The fat 


a fee ſimple, till it be defeated. Wherefore all the court fibly rey 
held, that the juſtices had no juriſdiction in this caſe; not app 
for they could not examine into the title to the land. And preſent 
the ſettlement in the pariſh of Myley was adjudged to be Am 
good. Se 8 15. Str. 608. ; the ſon « 
2. That a purchaſe under the value of 30 l. ſhall not gain father ne 
a ſettlement. | the othe 
755 the 9 G. c. 7. After March 25, 1723, No perſon ment is 
ſhall be deemed to acquire any ſettlement in any pariſh or place, inhabitar 
by virtue of any purchaſe z any eſtate or intereſt in ſuch pariſh leaves th 
or place, whereof the conſideration for ſuch purchaſe duth not muſt be 
amount to the ſum of 3ol. bona de paid, for any longer or ment at | 
futher time, than ſuch perſon ſhall inhabit in ſuch 3 and eme 
Hall then be liable to be removed to ſuch pariſh or place, where is liable t 
he was laſt legally ſettled before the ſaid purchaſe and inhabi- which he 
tancy therein. 1 88 ; | e lution of 
No perſon] And as this ſhall not ſettle the perſon pur- yu 2 
chaſing for longer time than he continues in the purcha- Norten as 
ſed eftate, ſo it ſhall not ſettle any of his children, by any 89 
derivative ſettlement from him. As in the caſe of Salford ae a 
and Cver Norton, H. 4 G. 3. Peter White, the father Hs dures 
of the pauper, being ſettled in Over Norton, in the year the caſe, ; 
1726, for the conſideration of 291. purchaſed a tenement BE; Wb x 
in the pariſh of Salford, of one John Lardner, whoſe wiſe . a 
was ſeiſed in fee of the ſaid tenement, but did not join FEA a 
with her huſband in the conveyance, The ſaid Peter BI 
lived in the tenement fo purchaſed ever ſince the time of 755 Not 
the purchaſe, which was for the ſpace of 36 years, and cond 
was ſtill living there at the time of the removal, His ſon EE a 
the pauper was born there, and lived with his father till at Salford 
he married, and then left his father's family about eight * ee 
years ago, and lived in a ſeparate tenement in Salford afore- this may b 
ſaid, but never gained any ſettlement but what he deri- not reſided 
ved from his ather. The two juſtices removed him to riih, and 
the hamlet of Over Norton; and the ſeſſions quaſhed that and the q 
order. And in ſupport of the order of ſeſſions, it was moved. to 4 
urged, that here was a derivative ſettlement of the ſon at n 
Salford, and he muſt be ſent to that place which was the em , 
place of his father's ſettlement at the time of the ſon's he moulds 
removal. Before this ſtatute, any. purchaſe would have de m 
made a ſettlement; and this is a ſettlement to the father, ſhews, that 
whilſt he inhabits on the eſtate; and the ſon's derivative ford, by vir 
: ſettlemek muſt be the ſame place, as his father was irre- time of his 


moveable from it, at the time when the ſon was —_— Vo. II 
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The father's ſettlement at Over Norton may indeed poſ- 
ſibly revive, if he quits his eſtate at Salford: But it doih 
not appear that he ever will quit it, and Sad 1s his 
preſent ſettlement. He cannot have two at once; nor 
can he be removed from his own againſt his will. And 
the ſon could have no ſettlement at Over Norten; for the 
father never had any there ſince the ſon was born. On 
the other hand, it was argued, that the father's ſettle- 
ment is at Over Norton, and is only ſuſpended during his 
inhabitancy upon the purchaſe at Salford and if the ſon 
leaves the {ather, and gains no ſettlement for himſelf, he 
muſt be ſent to the place which was the father's ſettle- 
ment at the time when the ſon left him. The ſon is be- 
come emancipated from the father; and the father himſelf 
is liable to be removed, as ſoon as he leaves the very ſpot 
which he purchaſed. Lord /Zansfield delivered the reſo- 
lution of the court: The queſtion is, Whether the pau- 
per ought to have remained in the pariſh of Salferd, or 
have been removed from thence to the hamlet of Over 
Norten as his laſt legal ſettlement. And we are of opinion, 
that no ſettlement of the father was gained in Salford by the 
purchaſe, but. only during the time of his inhabiting in 
the purchaſed premiſſes. And this would have been equally 
the caſe, if the act had never been made: For he could 
not have been removed from his ewn eſtate, though he 
had no ſettlement in the pariſh where it lay. So that the 
father's ſettlement (if it may be ſo called) in Salford was 
only temporary, and did not extinguiſh his ſettlement at 
Over Norton. And the only ſettlement which the ſon 
could derive from his father was at Over Norton; for 
there could be no derivative ſettlement from the father 
at Salford, the father himſelf having no ſettlement there, 
but being only icremoveable from his own eſtate. And 
this may be illuſtrated by a ſuppoſition, that the ſon had 
not reſided in Salford, but had gone to live in a third pa- 
rig, and had there been likely to become chargeable ; | 
ana the queſtion had ariſen, whether he ought to be re- 
moved to Salford or Over Norton. He could not poſſibly 
in fuch caſe have been removed to Salford, becauſe ſuch 
removal would have been concluſive upon Salford, and 
he would remain ſettled there for ever: Conſequently, 
he muſt have been removed to Over Norton. Which 
ſhews, that ke can have acquired no ſettlement in Sal- 
ford, by virtue of his father's purchaſe, even during the 
ume of his father's refidence upon it. And the order of 
Fe. III | = {cJions 
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ſeſſions was quaſhed, and the original order affirmed, 


Burrow's Settl. Caf. 516. | 


By virtue of any purchaſe] T. 30 & 31 G. 2. Uſeulme 
and St, Sidwels. John Hine, the pauper, purchaſed a 
tenement in St. Sidtoell's, for 12 J. He lived there, with 
his family; and was rated to the land tax and to the poor 
rate, thus, Occupier, late widow Ftooper's, now John 
& Hine's tenement.” He paid the rates.” Afterwards, he 
ſold the ſaid tenement, and went, with his family, to the 
pariſh of Ufulme ; from whence they were removed to 
the pariſh of St. S:4well. The ſeſſions, being of opinion, 
that the ſaid John Hine did not gain a-ſettlement in S.. 


- Sidwell's by being rated, and paying as aforeſaid, the 


conſideration of the ſaid purchaſe being under 30]. did 
therefore vacate the ſaid oider. It was moved to quaſn 
the order of ſeſſions. Lord Mansfield Ch. J. delivered 
the reſolution of the court. It will firſt be neceflary to 
conſider, how the Jaw ſtood before the making of the 
ftatute of the 9G. Now before that act, no man was re- 
movable from his own ; be the value of the purchaſe of 
it never ſo ſmall and inconfiderable. And there were then 
other ways alſo of gaining ſettlements, as by ſerving a 
publick annual office, and being charged with and paying 
a ſhare towards the publick taxes or levies and burdens of 
the pariſh. But this act was levelled only againſt fraudu- 
tent purchaſes of fmall value, made in order to gain ſettle- 
ments. And it declares, that purchaſes of leſs than 301. 
value, bona fide paid, ſhall not gain a ſettlement for any 
jonger time than the inhabitancy thereupon ſhall continue. 
After which, the purchaſer ſhall be liable to be removed 
to his former legal ſettlement, prior to fach purchaſe and 
inhabitancy upon ſt. And the eftabliſhed conſtruction 
of this act hath been; purſuant to the intention of the 
legiſlature, to prevent fraudulent purchaſes, And there- 
fore it hath been conſidered not to extend to what are 
called purchaſes in law, as deviſes, or other fuch methods 
of coming to eſtates ; becauſe they are not fraudulent. 
Whereas. the preſent ſettlement is claimed, by being rated 
and having paid towards the publick taxes of the pariſh: 
Which is quite a different method of gaining a ſettlement. 
The man himſelf is here perſonally rated. The tax I 
laid upon a tenement, „late Hooper's, now Fohn Hine's. 
But if he had been only rated as occupier, without adding 
his name, yet ſurely that would imply notice of the man's 
being an inhabitant. And we are all clear, that this " 
| ; | | ®* . .-OMy 
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dnly means to put a negative upon a perſon's gaining a 
ſettlement by making a ſmall purchaſe, with a fraudulent 
intention to gain a ſettlement thereby, in the pariſh where 
ſuch purchale is made; and that it doth not affe any 
other method of gaining a ſettlement. And indeed it is 
but reaſonable, that perſons who have been rated and 
have paid towards the publick taxes and levies of a 
pariſh ſhould receive aſſiſtance from that pariſh, when 
they become neceſſitous themſelves. And the order of 
ſeſſions was quaſhied ; and the order of the two juſtices 
affirmed. Burrow, Mansfield. 568. Barrows Settl. Caf. 
43. 


Purchaſe] H. 3 G. 2. Sabridgavorth and Aldbury. Edward 
Sheppard, the pauper, was born at Sabridgeworth, And 
his father being ſciſed in fes of a copyho!'d cottage in 
Aldbury, which uſed to bs let at 25s. a.year, did, about 
a year and a half before the removal, ſurrender the ſaid 
copyhold cottage to his faid ſon Edward Sheppard and his- 
neirs, who was ther: upon admitted, and lived upon the 
ſame about a year and an half, and then ſold the ſame for 
141. 2s. 6d. being the full value thereof, The two 
juſtices, and allo the ſeſſions, were of opinion, that this 
gained no ſettlement, being not ſuch a purchaſe as the act 
intended for 3ol. bona fide paid. It was moved to quaſh: 
the orders of the juſtices ; for that this eltate in A!/7byry 
was the pauper's own by a ſurrender from his father, and 
there was no difference between a ſurrender from a father 
and adeſcent. But the court denied the motion, without 
ſo much as making a rule to ſhew cauſe. # For they nor 
only thought that the ſurrender looked fraudulent, but they 
faid that the intent of the ſtatute was, to prevent perſons 
gaining ſettlements who were any ways likely to be charge= 
able, and therefore provided, that they ſhould be able to 
lay out 30 l. in a purchaſe, And both the orders were con- 
firmed. Se. C. J. 2. 161. 1 Barnardift. 297. Burrow's 
dettl. Caſ. 56. 5 5 
But in the caſe of Marwood and Kentiſbury, H. 29 G. 2. 
On a motion to quaſh an order of two juſtices, and an 
order of ſeſſions confirming the Tame, for the removal of 
Thomas Conibear and Mary his wife from Kentiſbury to 
Hur vod. The caſe was; The ſaid Mary had conveyed 
to her by her father, in conſideration of natural love and 
affection, a cottage, garden, and plat of ground at Ken- 
i:/oury, for the reſidue of a term of 90 years then deter- 
minable on the death of one Joan Slocoin be, the conſide- 

D d a ration 
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ration of which purchaſe originally in the year 1689, 
amounted only to 20 ſhillings. Mary and her huſband 
entied upon the premiſſes, and continued thereon for 


ſeveral years, until the leaſe determined by the death of 
the ſaid Joan. Upon which, they were removed from 


Kentiſbury to Marwoed. It was urged, that the original 


conſideration money not being 30 l. nor any conſideration 
paid on the ſubſequent conveyance to the daughter, it was 
ſuch a purchaſe as the ſtatute intended ſhould not gain a 
ſettlement. Unto which it was anſwered, that the inten- 
tion of the legiſtature was not to extend the law to every 
kind of purchaſe, according to the extenſive legal ſenſe 
of the word purchaſe ; for the very words import, that 
it is to be a pecuniary purchaſe, or where an equivalent 
is paid for an eſtate, and not where a man comes to an 
eſtate by will, donation, ſettlement on marriage, or the 
like. But if the word purchaſe were to be taken in that 
extenſive legal ſenſe, yet there is a difference in. the 
preſent caſe ; and the true queſtion will be, what eitate 
the huſband had : For if the huſband did not take by 


purchaſe, it will be of no conſequence how the wife took | 


becauſe he will gain a ſettlement by the inhabitancy, and 
ſhe cannot be ſeparated from him. He is in by act of 
law, in the right of his wife; and not by any act, conſent, 
or traffick of his own. By Ryder Ch. J. If I had any 
doubt, I would not give an opinion now. This is not 
a purchaſe within the meaning of the act. The werd 
purchaſe is not to be taken in the largeſt extent of it, 
but is confined to caſes where a pecuniary conſideration 
is paid. Otherwiſe, no deviſe, or gift, or ſettlement on 
marriage, would gain a ſettlement, unleſs there were a 
pecuniary conſideration paid, The intention of the act 
was, to prevent ſettlements by purchaſes for ſmall money 
conſiderations. In the preſent caſe, the huſband is not to 
be conſidered as a purchaſer, and therefore he acquired a 
ſettlement in Kentiſbury. And by the court unanimouſlly, 
the orders of the juſtices were quaſhed. Burrow's Seiti. 
Caſ. 386. | 
And in the caſe of Jngleton and Aftwick, E. 6 G. 3. 
Richard Speddy and Roſe his wife, reſiding under a certifi- 
cate at A/{wick, the father of the ſaid Roſe conveyed to her, 
in conſideration of natural love and affection, a cuſtomary 
cottage at A/twick, to the uſe of herſelf for life, and after 
her deceaſe to the uſe of Jane her daughter and her heirs. 
Fhe ſaid Richard and Roſe his wife entred upon and con- 


tinued in poſſeſſion of the cottage for 16 years, and then 
| | pur- 
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purchaſed of their daughter Jane her remainder in fee of 


guineas, Afterwards, the faid Richard Speddy and Roſe 
his wife becoming aCtually chargeable, were removed by 
order of two juſtices to Ingleton which gave the certifi- 
cate. And the ſeſſions, being of opinion that the ſaid 
Richard and his wife gained no ſettlement in A/wick, 
confirmed that order. It was moved to quaſh theſe 
orders. And on ſhewing cauſe, they, were given up by 
the counſel .as indefenſible, on the authority of the caſe of 
Marwoed ; this being a voluntary ſettlement, and not a 
purchaſe within the intent of the ſtatute. Burrow's Settlem. 
Caf. 560. | 5 

So in the caſe of Imington and Micfleton, T. 6 G. 3. 
Elizabeth Stanley purchaſed a leaſehold tenement in the 
pariſh of Mickleton, for the ſum of 61. for the remainder 
of a term of 1000 years. She reſided upon the ſame about 
9 years, and then was married to Theophilus Evans, who 
reſided with her upon the ſaid tenement about 16 years; 
then he died; and after his deceaſe, ſhe continued upon 
the premiſſes for ſeveral years, and at laſt ſold the ſame for 
the ſum of 61. and after ſuch ſale, was removed by order 
of two juſtices to //mington, the place of her huſband's 
ſettlement before their intermarriage. And the ſeſſions, 
upon appeal, confirmed that order. It was moved to 
quaſh theſe orders. On ſhewing cauſe, it was urged in 
ſupport of the orders, that. this was a purchaſe by the 
wife, clearly within the words of the ſtatute, under the 
value of thirty pounds, and the huſband had no claim to 
it, but by virtue of that purchaſe. The term ſurvived 
to the wife, on her huſband's death, And if he had 
ſurvived her, he could not have had it without taking 
out adminiſtration to his wife. On the contrary, it was 
anſwered, that this, though a new caſe, yet was within 
the reaſon of the former caſes. In cafes of deſcent, a 
ſettlement is gained, tho' the original purchaſe be under 
301. value: And there is as much reaſon why a ſettlement 
thould be gained in the preſent cafe. This woman had 
an eftate veſted in her, when Evans married her ; which, 


3. upon the marriage, veſted in him. The huſband gained 
fi- a ſettlement in Micfleton, by 40 days refidence upon 
er, his own eſtate; and his ſettlement communicated itſelf 


to the wife. And of this opinion was the court. And 


_ the orders were quaſhed. Burrow's Secttlem. Caf. 
566. | 1 
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- The ſum of 30 J. bona fide paid] E. 13 G. St. Paul“ 


empfion. There was a ſpecial order ſtated at 
. purchaſed a copyhold ner in — 
Pauls Walden; which with the fine, and fees pai 5 
court, amounted to 301. and it appeared by the we 
that the officers of the pariſh of Kempſton had given him 
Os. towards paying his fine and fees. Therefore it 3 
inſilted, that this was fraudulent, and not a good 5 " 
within the ſtatute, ſufficient to gain a ſettlement. | 3 y 
the whole court; we cannot take notice of its 8 8 
dulent, unleſs the 3 „ it ſo. And the 
6 ed. Foley 238. 5 
87 8 & 58 . Tedford he adding bam. Two juſtices 
remove Francis Gill 5 Waddingham to 8 . 
appeal, the ſemons ſtate ſpecially a caſe to be laid befor 
judze of aſſize; viz, 
Nao contracted with Fobn Atkinſon for a haure -_ 
curtilage in Naddingham for 391. which was 9 2 
Gill aud his heirs accordingly. Gil, paid 9]. 5 
Briflol paid the remaining 30 l. to Atkinſon, y ah 
order. About a month after the execution of , , 
veyance, Gill mortgaged the premiſſes to the ſai Yoae 
Briſtol. Gill continued in poſſeſſion about ſour years after 
gage. | | 
oy avs and a releaſe of the equity of —_—— 
Then the inhabitants of Vaddingham procured * 5 cing 
out of poficfiion, to be removed to Tedford. iu m 
of ſeſſions recites, that whereas the judges of aſſize = 
not time to hear and determine it, and 1 J 
parties agreed this to be the true ſtate of the cafe ; © 0 
fore, upon hearing counſel and further evidence - 
ſides, this court doth declare and adjudge, that t 1 
chaſe made by Gill was fraudulent, and that the _ 
ment of Francis Gill is at Tedford ; but that oy pou 1 
oners of Tedferd are no ways concerned in rhe ſai he - 
It was moved to quaſh theſe orders; and . 
that the juſtices in their adjudication depart from = 
premiſſes. Fer the act doth not extend to ny — 
where the conſideration exceeds 30 J. But here the _ 
fideration is above 30 l. And it appears to 8 As 
bona fide paid by Gill; part by himſelf, and 7 5 8. 
order, (though by the hands of Briſtol.) It do Rap 
cven appear that Briſtol had lent it to him; chef rh 
ſnall be taken that it was Gu//s own money. An 
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premiſſes ſtated, it is a concluſion contrary both to the 
law and to the fact; and the court will themſelves judge 
of it and ſet it right. On the other {ide it was argued, 
whether the ſum paid as conſideration money was greater 
or leſs, if there be fraud, it poiſons the whole, The 
juſtices are the proper judges of fraud ; and they have ad- 
judged that it was a fraudulent purchaſe, And it appears 
upon the face of the caſe, as {tated for the judge of ailize, 
that it was ſo. But that is not all: They are not confined 
to this ſtate of the facts. For they heard further evidence 
on both ſides, before they adjudged the purchaſe to be 
fraudulent. ——By lord Hardwicke Ch. J. it muſt be 
further evidence of the fame fact: For the {tate of the 
caſe made for the judge of aſſize was before agreed between 
the parties to be the true {tate of it. This caſe doth not 
appear to be wi:hin the ct; for the act is confined to 
Now in the preſ-nt caſe, the con- 
ſideration was 291. and was bona fide paid to the vendor. 
And it would be pretty hard to ſiy, that the juſtices had 
a power upon this act to enquire, whecher or no the pur- 
chaſer borrowed the money. It is a common 'ca'e, to 
borrow money to make vp the price. And as to the 
fraud, it is true, that the juitices are the proper judges of 
fraud, But fraud is a fact which mitic ve found, It 
muſt be {o by a jury upon a ſpecial veruict, be juſtices 
are judges of the fact; and they may judge of ins fraud 
ariſing from the fact. If they had generally found the 
fraud, we might have been bound by fucn general finding: 
But when they Rate the facts particularly, the matter is 
as much open for our determination upon it, as it wa 
for theirs. And the whole court was of opinion, that 
from the facts ſtated here is no ſufficient evidence of fraud, 
Barrows Selll. Caf. 
57˙ | 
HF. 15 G. 2. Cotleigb and Stichland, John Spiller, the 
pauper, was a mortgagee of a term for 151. and 30s, were 
due to him for intereit, and 181. 10s. more on bond and 
{imple contract. The mortgagor died, Stiller took out 
adminiſtration, as principal cieditorz entred and was 
poſſeſſed; and fo continued, till removed by the original 
order, By the court: Spiller gained a ſettlement, as a pur- 
chaſer for a conſideration of more than 30 J. bona fide paid. 
Str. 1162. Burrow's Setil. Caf. 169. 

H. 6 G. 3. Dunchurch and Svuth Rilworth, Edwarl 
Tanſur, a certificate man from Dunchurh, together with 
his wife Elizabeth, were joint purchaſers of a houſe, yard, 
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and garden at South Kilworth, and paid for the purchaſe 


thereof 191. and upwards. He laid out. about 151, more 
in repairs, and built a new ſhop on part of the premiiles; 
and was taxed after the rate of a tenement of 30 J. value, 
and reſided in the ſame till his death. After his death, 


his widow the pauper Elizabeth continued in pofleffion for 


money afterwards laid out, can make the prior purchaſe 


Perſgn not re- 
movable from 
his own. 


10 months and more; afterwards ſold part of the premiſſes 


for upwards of 30 J. and reſerved part to terfelf ; but 


removing gut of the ſame into another houſe in the ſame 
pariſh, and becoming actually chargeable, ſhe was re- 
moved by order of two juſtices to Dunchurch which gave 
the certificate, and the ſeſſions confirmed that order, 
It was moved to quaſh theſe orders, for that the pauper 
on this ſtate of the caſe had gained a ſettlement at 
South Kikworth, By the court: The whole queſtion is, 
Whether this woman was a bona fide purchaſer of an eſtate 
of 30 l. value. She cannot be preſumed to have come 
to it by deſcent, or executorſhip, or any ſuch like act of 
law, becauſe the contrary appears. She and her huſband 
were joint purchaſers. They took jointly and by en- 
tierty, and not by moieties. If ſo, ſhe can only ſtand 
in the ſame ſituation as her huſband did; which is that 
of a purchaſer. And as to the value, the aCt takes it 
according to the purchaſe money actually paid; and no 


of a greater value than it really was at the time of making 
it. Therefore ſhe gained no ſettlement by this purchaſe, 
And the orders were confirmed, HPBurrow's Setil, Caſ. 


553 


. That a perſon may not be removed from his cron, alths 


not ſettled thereby. 


A. 30 G. 2. Aythrop Rooding and White Rooding. Milliam 
Gates, huſband of the pauper Suſanna Gates, being ſettled 
at IVpite Rooding, went away and left his wiſe and children. 
W hereupon ſhe and her children went and lived for the 
ſpace of 40 days, without her huſband in a copy hold 
tenement of her huſband's at Aythrop Rooding. Two 
juſtices remove her to White Rooding, as the place of her 
huſband's ſettlement. The ſeſſions, upon appeal, quaſh 
that order. It was moved to quaſh the order cf ſeſſions; 


; and argued, that tho” this was the huſband's own eſtate, 


„et his wife and children might be removed from it; that 
he himſelf could not have gained a ſettlement upon the 
ſaid eſtate without reſidence upon it, for ctherwite a man 
who had property in divers pariſhes might have different 


ſettlements at the ſame time, On the other hand, it 
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was admitted, that neither the wife and children, nor 
even the huſband himſelf, could have been removed to 
this place, where the huſband had never reſided ; but it 
was inſiſted, that they were irremovable from it, as they 
were inhabiting upon their own eſtate, For they did 
not come to inhabit there as intruders or vagrants, 
but Ito reſide upon their own; and no perſons can be 
removed from their own, be the value ever ſo ſmall, or 
let them come to it in what manner ſoever, By the 
court : There doth not appear any diflent of her huſband 
from her going there, and therefore it is rather to be 
preſumed that ſhe went with his conſent. The huſband's 
ſettlement remains as it was, but nevertheleſs the wife 
was not removable from his eſtate. It is one thing to 
ſay, that a perſon may not be removed; and another, 
that ſuch perſon doth not gain a ſettlement. The 
huſband: himſelf would not have been removable from 
his own, if he had gone thither. A man's right to 
reſide upon his own eſtate is founded on Magna charta, 
which fays, that a man ſhall not be diſſeiſed of his 
freehold. A wiſe hath a natural right to go and reſide 
upon her huſband's eſtate, If the had gone againſt her 
huſband's conſent, it would have made an alteration. 
And the court were unanimous, that the juſtices could 
not remove her from her huſband's property. Burrow's 
Sett]. Caſe 412. | | 

E. 4 C. 3. Leeds and Blackfordby. Joſeph Howe, huſband 
of Anne Howe the pauper, took a tenement of 101, a year 
at Blackfordby, and reſided there above. 40 days. Afﬀter- 
wards he took a tenement at Leeds of above 101. a year, 
and went and reſided there for above 40 days, leaving 
his wife at Blackfordby. Then he returned to Blackfordby, 
and ſtayed with his wife there 27 days. And on his 
leaving her, and going again to Leeds, two juſtices re- 
move her from Blackfordby to Leeds, as to ber place of 


ſettlement, It was agreed, that her ſettlement muſt follow 


that of her huſband : But the court were of opinion, 
that the juſtices, had no power to remove her from 
Blackfordby, whilſt her huſband's intereſt there ſubſiſted. 
The huſband himſelf could not have been removed from 
his own tenement at Blachfordly, the leaſe whereof was 
unexpired, And if they could not have removed the man 
himſelf from his own, it follows that they could not re- 
move his wife ſo long as it remained his. Burrow's Settl, 


Caſ. 524. | 
4. Hay 


, # 


. n 5 
PIE ER dls 


— — bad. a ent ICT — — 
bs o_ a 


— 


- 22 
— = - — —— . — 
— 2" FE ot” ACS 


426 


Whether a certi- 
ficate perſon may 
- gain a ſettlement 
by reſiding on his Q 10 W. 
own eſtate, 


father of the ſaid Mary died inteſtate, leaving the (i 


45092. | (Settlement by eſtate.) 


4. How far a certificate perſon ſhall gain a ſettlement by ay 
eflate of his own, notwithflanding the above-ſaid ſtatute of the 


E. 5G. Burelear and Eaſtwoodhay.. Abraham Hacket comes 
with a certificate into the pariſh Eaſtiuoodhay, and af- 
terwards marries one Sarah Smith, Her father ſurrenders 
to her a copyhold eſtate of 20s. a year, and fo the huſband 
had it in her right. By the court; The man has gained 
a ſettlement in Ea/twoodhay ; for a man cannot be turned 
out of his own, be it never ſo ſmall. And by Forteſcue J. 
the party here could not be removed: And not removable, 
and gaining a ſettlement, are the fame thing. Then ir 
was objected, that the perſon being a certificate perſon, 
he gains no ſettlement, unleſs he rents a tenement of 10], 
a year, or exerciſeth an annual office; and that ſtatute 
being an explanatory act, is not itſelf to be explained, 
and conſequently cannot be taken farther than the words. 


But by the court, This is not an explanatory act, but a 
new law, and muſt therefore receive a liberal conſtruction. 


The exceptions in the ſtatute prove this caſe, being a calc 
more reaſonable than either that are there mentioned; 


and the parliament never intended to put a certificate man 


in a worſe condition than another perſon. Caf. of S. 121. 

Str. 163. Burrow's Settl. Caſ. 221. : 
Note, where it is ſaid all along throughout this courſe 

of ſettlements, that a perſon not removable for 40 days 


thereby gains a ſettlement ; this is to be underſtood with 
reſpect to the particular inſtance only then ſpoken of: For 
it is by no means univerſally true, that every perſon wha 
reſides 40 days unremovable doth become thereby legally 


ſettled. A ſervant not removable for 40 days, gains no 
ſettlement unleſs he ſerves out his year: A baſtard with its 
mother for nurture for 40 days, doth not thereby acquire 
any new ſettlement : So a wife reſiding upon the huſband's 


eſtate: So a certificate perſon, or one reſiding on a purchaſe 


under the value of 30 l. and not actually chargeable, though 


they are irremovable, yet by ſuch reſidence they acquire 


o ſettlement. | 
NN 31 6. f Cold Afbton and Moodcheſter. Caſe ſtated 


for the opinion of the court: In July 1725, Daniel Hai. 


riſon and Mary his wife, and William their fon, went mu 
a certificate from Moodcheſter to Cold Aſhton, They - 
levied in the pariſh of Cold Aſhton from Fuly 1725) . 
about Chriſimas 1728, at which time William Fido the 
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Mary his daughter and five other children, and being 
at the time of his death poſſeſſed of and intitled to a 
tenement and two acres and an half of Jand of the yearly 
value of 61. 17 s. in Cold Afton, for the remainder of 
a term of 99 years, determinable on the death of him- 
ſelf and the ſaid Mary his daughter. Upon the death 
of William Fido, Daniel Flarriſm and Mary his wife 
and Milliam their ſon, who was then about five years old, 
entred upon and took poſſeſſion of the ſaid tenement 
and land, and Daniel Harriſon and Mary his wife have 
lived in and occupied the ſame ever ſince, till the removal 
by the order now appealed againſt. But no adminiſtra- 
tion of the goods or perſonal effects of Milliam Fido was 
ever granted to the ſaid Daniel Harriſon and Mary his 
wife, or either of them, or to any other perſon. HW/illiam 
Harriſan lived with his parents Daniel and Mary Harriſon, 
in the ſaid tenement, till about 1748, when he married 
the pauper ary (by whom he had the four children 
removed); and after his marriage, he and his wife Mary 
lived in the pariſh of Cald Asbton ſeparate and apart from 
the ſaid Daniel Harriſon, until the time of the death of 
the ſaid William, which was in the year 1755. Mary the 
widow of William Harriſon, and her four children, having 
after the death of the ſaid Milliam, become actually 
chargeable to the pariſh of Cold Aſhton, were removed by 
order of two juſtices to Moodeheſter which had granted 
the certificate. Upon appeal, the ſeſſions quaſhed the 
order, and {tated the above cafe ; which being removed 
by certiorari, it was moved that the order of ſeſſions might 
be quaſhed. There were two queſtions, 1. Whether 
Daniel Harriſon the father acquired any ſettlement different 
from that to which he was intitled by the certificate? 2. 
Whether if ſo, the ſon gained a derivative one ? 
Lord Mansfield Ch. J. As to the firſt queſtion, the caſe of 
a certificate man's gaining a ſettlement by reſiding on his 
= own eſtate, is preciſely the ſame as that of a common 
W. perſon not under a certificate, and ariſes by conſtruction 
for it is not within the words of the 8 & 9 W. which 
ſpeaks only of ſerving an annual office, and renting 101. 
a year, But refiding on a man's own eſtate, was conſi- 
dered as a ſtronger caſe than the caſual property acquired 
by renting, becauſe he has a ſettlement on the ſtatute of 
the 13 & 14 C. 2. not by the words, but on the principle 
that he cannot be removed. This conſtruction being 
made upon the reaſon, gives a greater latitude to the prin- 
eiple on which the conſtruction is founded; and therefore 
: a man 
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a man who reſides on his own eftate, though of ever ſo 
ſmall a value, is irremovable : And this holds equally in 
the caſe of a certificate perſon, who gains a ſettlement, if 
after he comes in by certificate, he is under ſuch circum- 
ſtances as by his property he cannot be removed. Whe— 
ther in this caſe Daniel Harriſom had ſuch a property in 
this leaſehold eſtate, when he firſt entred upon it, is a 
queſtion that need not now be determined, What [ 
ground my opinion upon is, taat he has acquired by the 
length of poſſeſſion ſuch a right as he was not removable 
from, For the ſtatute of limitations doth not operate by 
way of barring the remedy only, but it gives a right. He 
may bring an ejectment after 20 years poſſeſſion; and no 
perſon could have recovered againſt him, becauſe ſuch 
perſon was out of poſſeſſion all the time. I except the 
caſe of landlord and tenant ; for there, the poſſeſſion of 
the tenant is that of the landlord. This poſſeſſion gives a 
title from which the pariſh officers could not remove him, 
nor the next of kin. In the caſe cited, Farringdon and 
Widworthy, they had been ſatisfied their ſhares ; and here, 


if they have not controverted it for ſuch a length of time, 


it is to be ſuppoſed they have given up that right. If the 
Caſe had turned on the general queſtion, whether the next 
of kin gains a ſettlement without adminiſtration, T ſhould 
have. defired time to conſider of it, and the caſes cited, 
There is a material difference between the party's being 
ſole next of kin, and where in common with others; as 
in this caſe ; for where one is the ſole next of kin, he has 
the undoubted right to adminiſtration. In general, it is of 
more conſequence, that the law with regard to the poor's 
ſettlements ſhould be certain, than what the determination 
is as to the particular caſe in queſtion. As to the ſecond 
point, of a derivative ſettlement to the ſon ; the word 
emancipation is a looſe term in our law, eſpecially in the 
matter of ſettlements, and is uſed in the books without 
affixing any preciſe idea, Indeed it is a term borrowed, 
from another law, and not properly applicable to ours. 
The rule I take to be this: Children are intitled to the 
ſettlement of their father, till they have acquired another. 
As to the diſtinction made at the bar, that the ſon ſhall 
not derive a new ſettlement from his father, becauſe it was 
acquired by the father himſelf after the ſon had left him; 
this might be material were the fact ſo, but it is not 
ſtated here to ſay that was the caſe, or that he left his 
father ſo as to change his derivative ſettlement, It 1s 


ſtated, that he lived 20 years with his father in this tene- 
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ment, or at leaſt very near it, and we cannot intend that 
he did not. Mr. juſtice Deniſon was of the ſame opinion, 
(Mr. juſtice Feſler being abſent,)—Mr. juſtice Milmot: 
As to the father : I do not think it material to ſay any 
thing about the adminiſtration. Had the caſe turned upon 
that, it would have deſerved conſideration. . If it be a 
matter already ſettled, I ſhall be for adhering to the rule 
(Stare deciſis), which is a right rule, and more eſpecially 
in the poor law. —Poſſeſſion by wrong gives a title upon 
an ejectment againſt the legal owner. Here is a legal title 
without adminiſtration : After ſuch a length of poſſeſſion, 
one would be inclined to preſume as much as poſſible. 
Now here it is poflible that Daniel Harriſon and his wife 
might have ſome grant or aſſignment from William Fido in 
his lifetime; or ſome other regular and rightful title to 
the poſſeſſion which they took of this tenement. So that 
their poſſeſſion might poſſibly have been a rightful one 
It would be too nice to be computing days, to ſee whether 
the ſon was with his father a day over or under 20 years. 
—And the order of ſeſſions was athrmed, Burraw's Settl. 
Caſ. 444. 5 | 

E. 18 G. 2. Stansfield and Spotland. If an eſtate deſcends 
to a certificate perſon, it gains him a ſettlement, becauſe 
it is by operation of law, and not by an act of his own; 
and as the ſtatute hath been laid open in caſcs of deſcents, 
It ought to be ſo in caſes of purchaſes, And by Lee Ch. J. 
the ſtatute of the 8 & g V. hath received a liberal con- 
ſtruction; and hath been held to gain a ſettlement, both 
in deſcents, and deviſes, and purchaſes. On the 13 & 
14 C. 2. the conſtruction has been, that let the value be 
what it will, a perſon cannot be removed from his own; 
and it ſeems to be the ſame upon the certificate act; for if 
he is not removable within the 13 & 14 C. 2. he is not 
removable on the certificate act. Se; C. V. 1. 316. 
Burrew's Settl. Caſ. 205, | 


Green a certificate man, had an eſtate deviſed to her for life 
by her father; upon which ſhe and her huſband enared, 
and lived thereupon for above 6 months. By the court; 
{aac hereby gained a fettlement, notwithſtanding the cer- 
tiicate. Burrows Settl. Caf. 468. [1 : 
T. 16 G. 2. Deddington and Duns Teo. A certificate 
man furebaſed a houſe for 421. lived in it many years, 
then fold it, and becoming chargeable was ſent back. It 
was inſiſted, that the ꝙ & 10 M. c. 11. ſaying, a certifi- - 


cate man ſpall gain a ſettlement by no act whatſcever, unleſs the 


taking 


. 


M. 32 G. 2. Shenſten and Aldridge. The wife of Iſaac 
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taking 10 l. a year, or ſerving an annual office, this man, 
notwithſtanding the purchaſe, might be ſent back : and it 
was ſaid to differ from the caſe of Burclear and Eaſt: 19. 
hay, where the ſurrender of a copyhold to the certificate 
man's wife was held to gain him a ſettlement ; becauſe 
there it was not his own act (as this purchaſe is) but it 
came to him by operation of the Jaw. But the court did 
not think this a ſufficient diſtinction, and ſaid a purchaſe 
was in its nature an excepted caſe ; and his ſelling it 
afterwards made no alteration, &tr. 1193. Burrou'; 
Settl. Caf. 220. 5 : 

H. 6 G. Ivingboe and Stenebridge, A certificate man 
made a purchaſe in Stonebridge, and his apprentice lived 
with him for above 40 days upon the purchaſed eſtate 
there: And by the court, The apprentice thereby gained a 
ſettlement ; for when a certificate man maketh a purchaſe, 
he immediately ceaſeth to be there in nature of a certih- 
cate man, and becomes a ſettled inhabitant, and conſe- 
quently his apprentice with him. Str. 266. 

Reſidence neceſ- 5+. dow far reſidence upon a man's ewn ęſlate is neceſſary 
tary. to gain him a ſettlement. | 

H. 8 V. Riſelip and Harrow, By Halt Ch. J. Having 
land in a pariſh will not make a ſettlement, bur living in 
a pariſh where one has land, will gain a ſettlement with- 
out notice; for the act never meant to baniſh men from 
the enjoyment of their own lands, 2 Salk. 524. 

M. 8 G. Waikey and Hinton Blewet. A perſon ſettled 
at Hinton Blewet, had an eſtate deſcended to him in Moto); 
whereupon the juſtices ſend him thither as to the place of 
his laſt ſettlement. But by the court, The order muſt 
be quaſhed; for it is no ſettlement nor inhabitation; 
though if he ſhould go thither he couid not be removed: 
it may be a great injury to ſend him away from a good 

| trade at Hinton Blewet, to perhaps half an acre of land,; 
Wpherein he has but a term. Str. 476. „ 

M. 25 G. 2. Weſt Shefford and Baydon. Jehn Bird 
came into Jt Shefford with a certificate from 2aydon. 
During his ſtay at Weſt Shefford, he became beneficially 
intitled to a leaſehold eſtate of 141. a year there, determi- 
nable upon his own life. Upon which he entred on 
Nov. 15th, and continued in poſleflion till the 15th of 
December following, being 28 days only, when he died. 
By the court: In all cafes, whether of ownerſhip of 
land, or renting 101. a year, a reſidence of 40 de)s 1 
neceſſary. And the caſe of Murfley and Grandvoroug) 
was Cited as a caſe in point; in which it was holden 1 
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the court, that any perſon who has an eſtate of his own, 
cither freehold, copyhold, or a beneficial term for years, 
by act of law (as by deſcent, marriage, executorſhip, or 
adminiſtration) may dwell upon it as his own, and he is 
not removable; and gains a ſettlement, if he continue 
40 days, tho* under 101. a year. But he muſt abide 40 
days. And neither he nor his can be removed to it from 
any other place, unleſs he ſhall have reſided 40 days. 
Burrow's Settl. Caf. 307. 5 

E. 8 G. 2 K. and St. Mary Berkhamp/tead. The huſband 
ran away, and it was not known whether he was alive or 
dead; in the mean time the wife had a houſe deviſed to 
her in Northeburch, and ſhe and her children went to live 
there, The queſtion was, W hether by continuing there- 
40 days, they gained a ſettlement ; The court ſeemed. 
to b2 of Opinion, fince it was known that the huſband 
was dead, he muſt be ſuppoſed to be alive, and in that 
caſe thar the wife could not gain a ſettlement for herſelf, 
bui moſt follow the huſband's ſettlement; and that the 
buſband having not rettded 40 days at Nerthchurch, in the 
faid houſe WAremoyabie, he hath gained no ſettlement 
there. S ., 2.102. | 

But reſide: pon the ſame eftate is not neceſſary, pro- 
vided the reſiuence be Within the pariſh. As in the caſe 
of Futon and Sydbiy, E. 12 G. 2. A perſon.who lived 
with his family at Sowton, having an eſtate at Sydbury, 
which the tenant gave up, went thither and lodged in 
an alehouſe as a gueſt, without having any certain room 
there, and ſtaid from November till April, but ſometimes 
went to Sowton, where his children and family were, and 
to other places as his occaſtons required, poſſeſſed and 
managed his eſtate, by repairing fences, hoeing turnips, 
and the like, The queſtion was, Whether ſuch inha- 
biting, and not upon the eſtate, would gain a. ſettle- 
ment? And the court were of opinion it would, and 
that it made no difference whether it were in his own 
houſe or in an alehouſe; for being in the ſame pariſh, he 
could not be removed. Se. C. V. 2. 150. Viner Settlem. 
D. 12. Burrow's Settl. Caf. 125. : 

Alſo it is not neceſſary that ſuch reſidence ſhould be fer 
40 days together. 
Habury, the queſtion was moved, Whether, ſince he did 
not reſide there for 40 days together, but for more than 
40 days in the whole, ſuch reſidence ſhould gain a ſet- 
tlement? And by the whole court: It is not neceſſary 
upon the ſtatute, that the reſidence ſhould be 40 days 

| ſucceſhvely, 


& 


Thus in the ſame caſe of Sowton and 


431 


| Pooꝛ. (Settlement by eſtate.) | # 1 


ſucceſſively. Se. C. V. 2. 150. Andr. 345. Vin. Settlem, Which 
D. 12. Burrow's Setil. Caſ. 125. ky | | quarter | 
And, T. 13 G. 2. St. Nyott's and St. Cleere. Nicholas ſettled as 
Penpquite the pauper was born at Sr. Clæere; afterwards he about ſe 
gained a ſettlement at Sr. Myott's; and from thence re- tainty of 
turned to St. Cleere, and lived there with his mother, on a upon th 
tenement, in part of which he had an eſtate of freehold muſt aly 
and inheritance, and of which he was ſeiſed in common mony of 
together with his mother and ſiſters. He worked there meaneſt « 


as a day labourer, and lodged ſometimes on his own ef- There 
tate and ſometimes in other places where he worked in 10 app 
the ſaid pariſh of St. Cleere, and at other times in other wr: def 

error in 


pariſhes adjoining; but did not live and reſide on his by: 
ſaid eſtate in St. Cleere, or in the ſaid pariſh of Sr. Cle, ME Which eo 
by the ſpace of 40 days together at any one time, be- 

tween his leaving St. Noytt's and felling his eſtate in S. 

Cleere (which was about 3 years after his returning to S.. 

Cleere). By the court: This depends on the ſtatute 
of the 13 & 14 C. 2. which directs the ſending a pauper . 
to the place where he was laſt legally ſettled for the ſpace On 
of 40 days. But this man continued, off and on, for | 2. Or, 
more than 40 days. And it. is not neceſſary that he m, 4; 
ſhould have reſided there 40 days together. He was ir- 
removable from St. Cleere's for above 40 days; and that 

is ſufficient, Burrow's Settl. Caf. 132. 


Concluſion, AND now upon the whole, having gone through this WF The &: 
ſubje& of ſettlements, and I hope with ſome perſpicuity been ſo of 
and exactneſs; the firſt reflection which will ariſe in the ds not yet 
mind of every reader, I think, will be, to admire the under this 
ſubtilty of human wit. It was the obſervation of a wiſe being that 
king of ſrael long ago, that God made man upright, but © Oupht to 
they have ſought ought many inventions. A ſtranger to been as m: 
our laws would not readily conjecture, how many doubts though no! 
and knotty difficulties have been formed upon the con- In treat 
ſtruction of one ſhort act of parliament, and one ſingle ſtatutes: 
clauſe of that one ſhort act, and wi ich upon the face of moval the; 
it doth not appear to carry any conſiderable difficulty. derly and d 
The next thing that occurs, is to reverence the wiſ- and rocks 
dom of the court of king's bench; in clearing up thoſe wrecked. 
difficulties, and eftabliſhing the ſenſe of the law upon It is true 
ſolid and firm grounds: Whoſe determinations, although | Point of fe 
they are not a law in themſelves, yet they are the beſt ſome ſort x 
and ſureſt expoſition of the law ;' being made by perſons how ſuch 8 
of diſtinguiſhed abilities, educated and exerciſed in the ter if the 01 


profeſſion of the law, after argument by able counſel. as it ſill re; 
Shs | Which vor. III 


* 


— 


* 
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Which advantages are not ordinarily to be expected at a 
quarter ſeſſions. So that the law ſeems now eto be well 
ſettled as to theſe matters; and conſequently the diſputes 
about ſettlements cannot ſo much ariſe from the uncer- 
tainty of the law, as from the uncertainty of the facts 
upon that law: and this, from the nature of the thing, 
muſt always be uncertain, as depending upon the teſti- 
mony of witneſſes, and thoſe alſo for the moſt part of the 
meaneſt of the people. 05 

There hath been alſo another cauſe of much altercation, 
upon appeals againſt orders of removal, which ariſes from 
ſome defect in thoſe orders themſelves; or from ſome 
error in the method of proceeding in relation thereto: 
which comes next to be conſidered. 


itt. Of feanovals. 
i. Order of removal in general. 
1. Order of removal of a certificate perſon. 
i, Appeal againſt the order of removal. 


i. Order of removal in general. 


The ſtatute of the 13 F 14 C. 2. c. 12. which hath 


been ſo often canvaſſed in treating concerning ſettlements, 


is not yet to be diſmiſſed by us, but will appear again 


under this head; in a new and quite different light; as 
being that upon which all the orders of removal are or 
ought to be eſtabliſhed. And in this view, there have 
been as many caſes adjudged upon it; as in the other, al- 
though not altogether in ſo great a variety. | | 

In creating of this ſubject; we will firſt ſet forth the 
ſtatutes: Then the eſtabliſſied form of an order of re- 
moval thereupon : And then take the ſame in pieces or- 
derly and diſtinctly, thereby to diſcover the ſeveral ſhelves 
and rocks upon which numberlefs orders have been ſhip- 
wrecked. | 

It is true, the ſtatute of the 5 C. 2. whereby errors in 
point of form may be amended at the ſeflions; hath in 
lome ſort remedied theſe defects ; but that it may appear 
how ſuch errors ate to be amended, and as it will be bet⸗ 


ter if the order be ſuch as ſhall: need no amendment, and 
ns à doubt upon that ſtatute; what ſhall be 


as it ſtill remat 
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purſued upon that account. 
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deemed matter of form, and what {hall be deemed of the 
ſubſtance of the order, this method is not the leſs to be 
By the 13 & 14 C. 2. c. 12. it is enacted as follows: 
Whereas by reaſon of ſome deſects in the Iaw, poor people are 
not refrained from going from one pariſh to another, and there- 
fore endeavour to ſettle themſelves in thoſe parijhes where there 
is the beſt flock, the largeſt commons on waſtes to build cottages, 
and the moſt wood for them to burn or deſiroy, and when they 
have conſumed it, then to another pariſh, and at laſt become 
rogues and vagabonds, it is enacted, That it ſhall be lawful, 
upon complaint made by the churchwardens or overſeers of the 
poor of any pariſh, to any juſtice of the peace, within 40 days 
after any ſuch perſon coming ſa to ſettle in any tenement under 
the yearly value of 10 l. for any two juſtices of the peace (one 
whereof is of the quorum) of the diviſion where any perſon 
that is likely to become chargeable to the pariſh ſhall come 10 
inhabit, by their warrant to remove and convey ſuch perſon to 
fuch pariſh where he was loft legaliy ſettled, unleſs he give 
fuPicicnt ſecurity for the diſcharge of the ſaid pariſh, to bz 
allowed by the ſaid juſtices. ſ. f. - 

And if fuch perſon all refuſe to go, or ſhall not remain in 
fuch pariſh where he ought to be ſettled, but fhal return of his 
own accord to the pariſh from whence he was removed, one 
Juſtice may ſend him to the houſe of correction, there to be pu- 
niſhed as a vagabond. 1. 3. And by the 17 G. 2. c. 5. 
All perſons who ſhall unlawfully return to ſuch pariſh or place 
from whence they have been legally removed by order of ts 
Juſtices, without bringing a certificate from the pariſh or place 
whereunta they belong, fhall be deemed idle and diſorderly per- 
ſons; and any one juſtice may commit them (being thereof con- 
vitted before him, by his own view, or by their own confeſſion, 
or by the oath of one credible witneſs) to the hauſe of correction, 
there to be kept at hard labour for any time not exceeding one 
month. ſ. 1. | 

And if the churchwardens and overſzers of the pariſh to 


which he ſhall be removed, refuſe to receive ſuch perſon, and 


7 provide work for him, as other inhavitants of the pariſh; 
any juſtice of that diviſion ſhall bind any ſuch officer in whom 
there ſhall be default te the afſizes or ſeſſions, there to be in- 
dicled for bis contempt in that behalf. 13 & 14 C. 2. c. 12. 


Ang by the 3 W. c. 11. If any perſon be removed by vir- 
tue of this aft, from one county, riding, city, town corporate, 
or liberty te another, by warrant of two juſtices ; the church. 
wardens er overſeers of the poor o the pariſh or town 10 which 
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the ſaid perſon ſhall be ſo removed, are required io receive the 
faid perſen : and if he or they ſhall refuſe ſo to do, ſuch perſon 
{> offending ſhall (on prof thereof by the oath of twa witneſſes 
before one juſtice of the place to which the perſon ſhall be re- 
moved) forfeit for each offence 51. to the uſe of the poor of the, 

ariſh or town from which ſuch perſon was removed, io be le- 
wied by difireſs, by Twarrart to the conſtable of the pariſh or 
' town where ſuch offender dwells; and for want of ſufficient 
diſtreſs, the ſaid juſtice ſhall commit the offender to the common 
gaol for 40 days. 1. 10. 


Upon complaint made by the churchwardens or overſeers of 
the poor of any pariſh to any juſtice of the peace] By theſe 
words one juſtice alone hath cognizance of the matter, 
ſo far as concerneth the complaint only: and by virtue 
thereof may iſſue his warrant to bring the party before 
him in order to his examination; or he may iſſue his 
warrant, to bring the party before himſelf and another juſ- 
tice, in order to hearing and determining the complaint ; 
for he himſelf alone cannot hear and determine, but onl 
bring the matter into the courſe of being heard and de- 
termined by two juſtices : and therefore it is moſt uſual 
for the two juſtices originally to iſſue their joint precept 
to bring the party before them for that purpoſe. Never- 
theleſs, if the party is willing, he may go voluntarily 
before the Juſtices, at the requeſt of the overſeers, with- 
out any warrant at all. | 

The form of which warrants or precepts aforeſaid, 
where they are requiſite, may be to this effect: 


* 


Warrant of one juſtice for a perſon to be examined 
concerning his ſettlement. 


Weſtmorland. 7 To the conſtable of 3 


F O RAS MUCH as complaint hath been made before me 
— -one of his majeſly's, guſtices of the peace in and 
for the ſaid county, by the churchwardens and overſeers of the 
Poor. of the pariſh of in the connty aforeſaid, that 
A. P. hath come to inbabit in the ſaid pariſh, not having gained 
any legal ſettlement therein, nor produced any certificate own- 
ing bim rb be ſettled elſewhere, and that the ſaid A. P. is likely 
9 become chargeable to the ſaid pariſh of ———— Theſe are 
therefore te require you to bring the ſaid A. P. before me, 
to be examined concerning the place of his laſt legal ſettl:ment, 

VT Lars i u 


S 


| Weſtmorland. } To 
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Hergin fail you not. Given under my hand and ſeal ih. 
day 0 , | 


Warrant of two juſtices in order to the adjudication. 


NORASMUCH as complaint hath been made before us 
—two of his majeſiy's juſtices of the peace in aud 


for the ſaid county, and one of us of the quorum, by the church- 


wardens and overſeers of the poor of the pariſh of 
in the ſaid county, that &. P. hath come to inhabit in the ſaid 
pariſh, not having gained any legal ſettlement therein, nor pro- 
duced any certificate owning him to be ſettled elſewhere, and that 
he the ſaid A. P. is likely to become chargeable to the ſaid pariſh 
of — Theſe are tbetefore to require you to bring the ſaid 
A. P. before us, at the houſe of —————in | 
the faid county, on—- the day of 
at the hour of in the afterncon of the ſame day, to 
be examined concerning the place of his laſt legal ſettlement, and 
to be further dealt withal according to lau. Given under our 
hands and ſeals the day of R 


It may alſo not be unfitting, eſpecially in cafes of doubt - 


or difficulty, to give notice (if it may be) to the overſeets 
of the pariſh or place where the ſettlement is ſuppoſed to 
be, that they may attend, if they think proper, when 
the adjudication is made; which probably might prevent 
appeals oftentimes from ſuch adjudications and orders : 
Which notice may be to the effect following: 


Summons to ſhew cauſe againſt an order of removal. 


"W eſtmorland. if the churchwardens and overſeers of the 


poor of the pariſh of: —in the 
cdunty , and to every of them. 
This is to ſummon you, or ſome of you, to appear (if yu 
ſhall ſo think proper ) before „and ſuch other hi 
majeſty's juſlices of the peace for the ſaid county of W. as ſhall 
be at the houſe of in -in the ſaid county of W. 
411 day of ———— at the hour of —— " 
the afterncen of the fame day, to fhew cauſe why A, P. 1 
; a 4 | | | 17 
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not to be removed from the pariſh o ia the faid county 
of W. 10 your ſaid pariſh of ———, Given under 


hand-——and ſeal his 


our lord F 


day 0 


—1n the year. of 


* 


And then the general form of an order of removal, as 


grounded upon the ſtatute of the 13 & 14 C. 2. above te- 
cited, may be thus: 


* 


The form of a general order of removal. 


Weſtmorland, O the churchwardens and overſeers of 


the poor of the pariſh of Orton in the 
ſaid county of Weſtmorland, and to the churchwardens and 


 overſecrs of the poor of the pariſh of Penrith in the county of 


Cumberland, and to each and every of them. | 

Upun the complaint of the churchwardens and over ſeers of the 
tur e, the pariſh of Orton aforeſaid in the ſaid county of 
Vieſtmorland, wnto us whoſe names are hereunto ſet and ſeals 
aſnixed, being two of his majeſly's juſtices of the peace in and 
Fer the jaid county of Weſtmorland, and one of us of the 
quorum, that John Thomſon, Mary his wife, Thomas 
the:r {on aged eight years, and Agnes their daughter aged four 
years, have come to inhabit in the ſaid pariſh of Orton, not 


having gained a legal ſettlement there, nor produced any certifie 


cate owning them or any of them to be ſettled elſewhere, and 


that the ſaid John Thomſon, Mary his wife, and Thomas 


and Agnes their children, are &kely to be chargeable to the ſaid 
pariſh of Orton: We the ſaid juſtices, upon due proof made 


thereof, as well upon the examination of the ſaid John Thom- 


fon upon oath, as otherwiſe, and likewiſe upon due conſidera- 
tion had of the premiſſes, ds adjudge the ſame to be true; and 
we do likewife adjudge, that the lawful ſettlement of them the 
faid John Thomſon, Mary his wife, and Thomas and 
Agnes their children, is in the ſaid pariſh of Penrith in the 
faid county of Cumberland: We do therefore require you the 
Jaid churchwardens and overſeers of the poor of the ſaid pariſh 
of Orton, or ſome or one of you, ta convey the ſaid John 
Thomſon, Mary his wife, and Thomas and Agnes their 
children, from and out of the ſaid pariſh of Orton, to the ſaid 
pariſh of Penrith, and them to deliver to the churchwardens and 
0verjeers of the poor there, or to ſome or one of them, together 
with this our order, or a true copy theresf, at the ſame time 
ſhewing to them the original; And we do alſo hereby require 
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you the ſaid churchwardens and over ſcers of the poor of the faid 


pariſh of Penrith, to receive and provide for them as inhabi- 
tants of your pariſh, Given under eur hands and ſeals the 
— day of-—————in the year of the reign of his ſaid 


majeſty king George the third. 


Weſtmorland] T. 2 G. 2. K. and the pariſh of St. Ste- 
phenſon. There was an order of removal by the juſtices 
of the town of Bedford, from the pariſh of St. Peter's in 
Bedford, to the pariſh of Sr. Stephenſon in the county of 
Bedford. And it was only ſaid in the margin the Town of 
Bedford, without mentioning in what county. It was 
moved to quaſh this order; and inſiſted, that it was ne- 
ceſſary to mention what county this Bedford lay in, be- 
cauſe the appeal muſt Le to the juſtices of that county 
where it lies. And of this opinion was the court; but 
did not quaſh the order, by reaſon of a flaw in the cer- 
tiorari by which it was removed. 1 Barnardi/., 177, 
196. | 


To the churchwardens and overſeers of the poor of the parijh 
of Orton] If a place is extraparochial, and hath. no over- 
ſeers, the juſtices cannot remove from thence, becauſe 
there are none neither to complain nor to convey; but 
the juſtices onght firſt to appoint overſeers, and then to 
remove. 2 Saté. 487. Foley 97, 98. | 


Of the pariſh of Orton in the ſaid county of Weſtmorland] 
The county in the margin is not ſufficient, but it muſt 
appear in the body of the order that the place is in ſuch 
county, either expreſsly, or by ſome words of reference, 
as in ihe ſaid county, or in the county aforeſaid. Cal. of 8. 
Xo. Sen, C. V. a. $5. | 

In the caſe of Holbeck and Gilderſon, M. 16 C. 2. The 
borough of Leeds was in the margin, and the direction was, 
To the churchwardens and overſcers of the poor of the 
townſhip of Holbeck in the ſaid borough. And by the 
court, That is well enough. And the diſtinction is, be- 
twixt orders and indictments. In orders, the margin 1s 
to be conſidered as part of the order, and a clear plain 
reference to the county in the margin is ſufficient : but 
in indictments, the county muſt be expreſſed in the bo- 
dy, and a reference to the county in the margin is not 
ſufficient. Burrow's Settlem. Caf. 195. 


- 


! 
And io the churchwardens and overſeirs of the prior of bi, 
pariſh of Penrith in the county of Cumberland} As OY jut- 
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tices cannot ſend from an extraparochial place, unleſs 
they have overſeers, fo neither can they ſend to an ex- 
traparochial place, which hath no overſeers, becauſe there 
are none to receive them. 2 Salk. 487. Foley 97, 98. 

E. 1 An. St. George's and St. Olave's. The order was to 
convey one Thomas Gill to the pariſh of Sl. Olave, and it 
was directed, Po the churchwardens and overſeers of the 
poor of the parith of St. Ofgve. Quaſhed : for they ought 
and can only order the pariſn officers where the intruſion 
is made, to make the removal. 2 Salk. 493. 


Of the pariſh of Penrith] E. 11 An. Spittlefields and 
Bromley, A poor perſon was ſent to the pariſh of Stepney, 
who did not appeal. On removal of the order into the 
court of king's bench, exception was taken, that the re- 
moval ought to have been to the townſhip of Spittlefields ; 
for Stepney is divided into four townſhips, and the poor 


have been removed from one townſhip to another in the 


ſame pariſh, and the ſtatute takes notice of townſhips as 
well as pariſhes, and Sp:/zlefields is a hamlet of Stepney. 
By the court: If a perſon is removed to a wrong place, 
that place ought to appeal, and ſo Stepney ought to have 
done if it were a wrong place, or elſe the order will be 
concluſive upon them; but this is a matter. here out of 
the record, Juſtices of the peace are not obliged to take 
notice of the diviſion of pariſhes into townſhips and vil- 
lages, which maintain their own poor ſeverally and diſ- 
tinctly; and Stepney here upon an appeal might have ſhewn 
that the perſon did belong to the townſhip of Spittleffelch, 
which might have been a reaſonable cauſe to diſcharge the 
order. Two townſhips within a pariſh are the ſame as 
two pariſhes; yet churchwardens are overſ-ers of - the 
poor of the whole paziſh (though ſo divided) and have a 
ſuperintendency over the whole villages and townſhips, 


Nin. Removal. H. 6. | | 
Upon the complaint] H. 12 G. 2. K. and Hareby. It 


was moved to quaſh an order of removal, becauſe it did 
not ſet forth any complaint made: And by the court, the 
objection is fatal, for the complaint is thè foundation of 
the juſtices juriſdiction. Audr. 391. 


Upon the complaint of the charchwardens and 5yerfeers of the 
poor] E. 1 An. Weſtin Rivers and St. Peter's. Exception 
to an order of removal, in that it was faid to be upon 
complaint only, and not of the churchwardens or over- 
ſeers. By the court, This exception is fatal; for no 
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one can diſturb a man coming into a pariſh, but they that 


have authority to do it: A complaint from one not con- 
cerned is nothing; i 


Upon the comp 


70 


him. 2 Salk. 492, 


4 


t may be the pariſh is willing to keep 


laint of the churchwardens and overſeers of 


the poor of the pariſh of Orton aforeſaid] M. ꝙ An. Spalding 
and St. Jol Baptiſt, The 2445 was, To the church- 


wardens and overſeers of the poor of the pariſh of Spal- 
ing, and to the churchwardens and overſeers of the poor 
of the pariſh of St. John Bapti/t : Whereas complaint 


hath been made by you 


It was moved to quaſh the 


ſame for the uncertainty, becauſe it did not ſay, by 
which: but by Parker Ch. J. Sure that is well enough, 


Foley 267. 


for it is upon complaint of the right, if both complain. 


Unto us whoſe names are hereunto ſet and ſeals affixed, being 
two of his maje/ly's juſtices of the peace] An order was quaſh- 
ed, becauſe it did not not appear that it was made by two 
Juſtices: It was only, Whereas complaint hath heen 


made unto us; wi 


ces. 5 Mad. 322. 


thout reciting their authority as juſti- 


To of his majeſty's juſtices of the peace] M. 4 G. K. and 
IVe/twoodhay. On complaint to one juſtice, two Juſtices 
adjudge and remove; and it was held to be well: Other- 
wiſe, where one juſtice ſets his hand to the order in the 


abſence of the other. 


Caſes of S. 107. 


T. 11 G. 2. K. and Mytkes. | 
the complaint may be to one juſtice, yet the examination 
ought to be by two, and thoſe the ſame who ſign the 
order of removal. | 
And, moſt undoubtedly, the juſtices ought to be both 
together at the hearing and detern. ining; tho' the prac- 
tice in many places is otherwiſe. 


Fuflices of the peace in and for the ſaid county] M. 12 An. 
DH. and Uplin. The order was quaſhed, becauſe it did 


not ſay that they were juſtices of the peace, but only ju- 


Str, 1092. 


Str. 73. 
It was held, that 


| ftices of the county. Cofes of S. 27. 


In and for the ſaid county] MH. 13 C. K. and Owiin. 
Exception was taken to an order for ſaying —— u 
two of his majeſty's juſtices of the peace in the county 
aforeſaid ; for that by this it appears only that they lived 
in the county, and not that they were juſtices for that 


county : And the court held this to be a fatal exception, 
„ 1 . þ ; * . 


though 
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and qual 
2 Salk. 4 


The je 
that it d 
diviſion, 
tion was 


directory 
The ja 


are ment 
uncertain 
8 G. 2. 

and overſ 
ent coun 
the peace 
quaſhed ; 
they were 


For thoſe 


parliamen 
Caſe 23. 
And on, 
merly ha\ 
of the JL 
26 G. 2. 
only. 
But if i 
rum, it ſ 
ter mentic 
good; for 
order ſhall} 
rum, yet 1 
be fo. A 
ters have 
chief Offic 
them powe 
other miſd 
er which t 
firſt aſſign 
the ſame 
common |] 
at firſt by 


determinin 


ment jn t 


zum, is a 


Poo. (Removal), 4441 
and quaſhed the order for that cauſe. Se. C. J. 2. 56. 


2 Salk. 474. 


The ſaid county] M. 8 W. It was objected to an order, 
that it did not appear thereby that the juſtices were of the 
diviſion, which is required by the ſtatute : But this objec- 
tion was over-ruled, for that the ftatute therein is only 
directory. 2 Salk. 473. | | | 


: The ſaid county of Weſtmorland] Where two counties 
| are mentioned before, the county aforeſaid is bad for the 
| uncertainty. As in the caſe of Stepney and Cheſham, E. 
8 G. 2. The order was directed to the churchwardens 
and overſeers of the poor of two pariſhes in two differ- 
ent counties, and the juſtices call themſelyes juſtices of 
the peace for the county aforeſaid, And the order was 
quaſhed ; becauſe it did not appear. for which county 
they were juſtices. And the court can intend nothing. 
For thoſe who act under a juriſdiction given by act of 


) parliament, muſt ſhew their juriſdiction. Burrow's Sett, 
n Caſ. 23. | 
2 And one of us of the quorum] Abundance of orders for- 
merly have been quaſhed, for not ſetting forth, that one 
id of the juſtices was of the quorum; but now by the 
D 26 C. 2. c. 27. no order ſhall be ſer aſide for that defect 
12 only. 7 
he But if in fact neither of the juſtices ſhall be of the quo- 
rum, it ſeemeth nevertheleſs (except in the caſe hereaf- 
ch ter mentioned, 7 G. 3. c. 21.) that ſuch order ſhall not be 
ON good; for although the ſtatute doth not require that the 
the order ſhall ſet forth one of the juſtices to be of the gu- 
| rum, yet it doth not require that one of them ſhall actually 
oth be ſo. And there are many towns corporate whoſe char- 
ac- ters have no guorum, but only conſtitute certain of the 
chief officers juſtices to keep the peace, without giving 
them power to hear and determine felonies, treſpaſſes, and 
4 other miſdemeanors: That is to ſay, they have the pow- 
did er which the juſtices of the county at large have by the 
fi, firſt aſſignment in the commiſſion of the peace, which is 
the ſame that the conſervators of the peace had by-the 
Aton. common law, and is all that the juſtices of the peace had 
o us at firſt by their commiſſion. The power of hearing and 
unty determining, which they have now by the ſecond aſſign- 
lived WR ment in the commiſſion, and which only implies a gue- | 
that WR 747, is a ſeparate and diſtin authority, and was ſuper- : HTN: 
35% . . e 
Aud c =_! 73; 
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30002. 


added to the former 1 years after the inſtitution of 


the office of juſtices of the peace; and this power the juſti. 
cCes in divers towns e have not, and. cvaſtquentl 
can have no quorum, 

E. 6 G. Albright and Skipton. pon an appeal from 
an order of removal made by two juſtices (one of the 
guorum); the ſeſſions, reciting that they had peruſed the 
charter of Albright, and it not appearing thereby that the 
two juſtices were either of theni of the quorum, therefore 
they quaſhed the order of removal. But by the court, 


The order of ſeſſions muſt be quaſhed ; not for want of 


any power in the ſeſſions to look into the juriſdiction of 
the two juſtices, for that they certainly have; but be— 
cauſe that want of juriſdiction is not ſufficiently alledged; 

ſince they might have a juriſdiction though it did not ap- 
pear upon the charter of Albright, The ſeſſions ſhould 

have ſaid in general, that it appeared to them, that the 
two juſtices were neither of them of the guorum, and that 


would have been good caule to gun the order of the two | 


juſtices. Str. 300. 

But now by the 7 G. 3. c. 21. This is in part remedied: 
For if in any city, borougb, town corporate, franchiſe, 
or liberty, they have ine (and no more than one) juſtice 
actually of the guorum ; all acts, orders, adjudicatians, 
warrants, indentures of apprenticeſhip,. or other irſtru- 
ments, done or executed by two or more juſtices quali- 
"Hed to act within ſuch city or other place, ſhall be valid, 
although neither of the nie juſtices 2 be of the qui- 
rum. 


That John Thomſon] M. 11 An. Southioell and Need: 
well. Whereas a certain woman hath intruded, Theſe 
are therefore to require you to convey: Objection, It is 
not ſaid who this woman was. And by Parker Ch. J. 
You muſt either name her, or ſay : a certain woman un- 
known. Caſ. of S. 57. 

T. 10 An. Caſe of Newington. i FAD a per- 
ſon hath intruded into the pariſh, and is likely to become 
chargeable ; Theſe are therefore to require you to remove 
him with three children. Quathed as to the children, for 
they have removed more than is complained of. Caf. f 


S. 45. 

Mary his wife, Thomas their fon} H. 10 M. Fobnſois 
caſe. Order to remove a man and his family, not good; 
becauſe too general; for ſome of the family might not be 


remoycable, 2 Salk. 485. Fe 
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be. M. 5 G. Beaten and Siflon, Order for removal of 
tly Thomas Block and his family: Upon the firſt reading 
| quaſhed as to the family, becauſe too general. Str. 114. 
2M 7. 9 V. Flixton and Ro/lon. Order to remove Jane 
the Smith and her five children ; Quaſhed as to the children, 
the | for the uncertainty ; becauſe it neither tells the names 
the nor ages of the children: for ſhe might haye more chil- 
ore il dren than five, and ſome of thoſe five might have gained 
irt, ſettlements. S/. C. V. 1. 11. Foley 278. 
of T. 8 G. Hobey and King ſbury. Two juſtices adjudging 
of the ſettlement of the huſband to be at King ſbury, and that will 
be- he is likely to become chargeable to Hobey, ſend him, his 614 | 1 
ed; wife, and fon of one year old to Kingſbury; And Whe- 1 
ap- | ther this wag good as to the wife and child, was the queſ- 1% . 
ud tion: And it was held to be well enough; and the order i 
the was confirmed. Str. 527. | 10 1 
my Thomas their ſon aged 8 years, and Agnes their daugh- _ 114 If 
"ny ter aged 4 years] M. 9 An. Q.: and Adiddlcham. Order 1 1. 1 
eq to remove a child, of the age of ten years, to Midalebam, Wt: 1 
ww | becauſe Midaleham was the place where his father was laſt | iin 
ſlice legally ſettled. Quaſhed by the court: for that there 101 
_ was no adjudication that Middleham was the place of the 100 
: child's laft legal ſettlement, and at that age it might Ui. 
ſtru- . 3 3 4 IF 
; dave gained a ſettlement. Foley 271. | 14 
11 1 . 10 An. Ringmore and Petworth, The order was, #41 1.38 
a Whereas ſuch a perſon and his 3 children are likely to be- 1 | h 
or come chargeable, and their laſt legal ſettlement, was at | 1 
KRingmore. It was moved to quaſh the ſame, becauſe the F148. 
Veel. childrens ages were not ſet forth. But by the court, It 1 
heſe is not neceſſary in this caſe; for the order ſays, they were 11 if 
It is laſt legally ſettled in Ringmore, and then no matter what WIIW: 
h. ]. WS their ages are. Caſ. of S. 41. | | | | i 
un- H. 11G, K. and Trinity, This rule was laid down; M4! | 
| Every order that concerns the removal of a father and his Mit 
per- children, ought to ſhew the ages of the children, for they 1 
come may have gained a ſeitlement in ſome other right, as by þ 1 1 
move | being apprentices or ſervants; therefore their age ought 14} Þ 
„, for to be ſet forth, that it may appear to the court, that by Nin 
af. if reaſon of their infancy they have not gained any ſettle- in 
| ment in their own right, but have only a relative ſettle- WTF 3 i 
„ ment from their father. Seven years is an age that the ii a 
8050 court will preſume a child could gain a ſettlement at, in 14 
. his own right; but if it appears upon the order that the 1 


child was above 7 years old, the order muſt ſet forth, | 
| i that Wen 
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that ſuch child hath not gained a ſettlement in his own 
right. Se. C. V. 2. 74. 


So in the caſe of Bowling and Bradford, H 15 G. 2. 
The order removed the father and children (without ſet- 


ting forth their ages) from Bradford to Bowling, and ad- 


judged Bowling to be the place of the father's laft legal 
ſettlement. By the court: The eſtabliſhed rule is, that 
where the children are ſent in conſequence of their fa- 
ther's ſettlement, either the ages of the children muſt be 
ſet out (to ſhew that they are of ſuch tender ycars as not 
to have gained a ſettlement for themſclves); or there 


muſt be an expreſs adjudication of their having gained 


no other ſettlement. Burrow's Seitl. Caſ. 177. 


Have come to inhabit] E. 12 An. Q, and Graff han. 
The order ſets forth, that Henry Tate and bis wife do en- 
deavour to intrude into the pariſh, And quaſned by the 
court; for that he cannot be removed out of the pariſh, 
unleſs he hath eome into it. Caf. of S. 16. 


Not having gained a legal ſettlement there] E. 1 An. Wit- 
ton Rivers and St. Peter's. Exception to an order of re- 
moval, that it was not ſaid, that the poor perſon did 
not rent a tenement of 10 l. a year, according to the words 
of the act. But as to this the order was held good. 2 
Salk. 493. 3 Salk. 254. | 


Nor produced any certificate c:uning them or any of them to 
be (ſettled elſewhere) For by the 8 & g M. c. 30. If they 
have a certificate, they cannot be removed for being like- 
ly to be ne ng nor until they do actually become 
chargeable. But if the order ſet forth that they are ac- 
tually become chargeable, then this clauſe therein, con- 
ecrning the certificate, is ſuperfluous. | 
{ 


Order, not ſaying that the party was likely to become 
chargeable : Quaſhed. 3 Salk. 255. 

H. 4 G. Teelby and V illerton. Order, Whereas com- 
plaint hath been made, that Anne Stamp may become 


cChargeable.— We adjudge the ſame to be true. Quaſhed; 


for that the act enables the juſtices only to remove per- 
ſons likely to become chargeable, and not perſons that 
poſſibly may be chargeable, for no one can ſay who may 
not be chargeable; and there is as much difference in this 
caſe between may and likely, as between a poſhbility and a 
probability. SJ. C. V. f. 117. Str. 77. 

| | | T. 10 Ai. 


ſ 
+ 


Likely to become chargeable) Scrivenbam and St. Nicholas. 


7. 0 
chargeab 
certain; 
0 K. 
bs. ; 
that upo 
perſon w 
in the ca 
J. Eyre ſ 
nement 
able, are 

Never 
party is 
can reme 
2. an inf 
the exam 
the office 
ſettlemen 
plaining 
chargeab 

It may 
of the 3 
ſailors, v 
viſion, v 
made by 
have ſet 
place, w 
ſing ſuc 
been rem 
were like 
ſuch offic 
ſerved f1 
their wie 
ſaid, wit 
ſuch trad 
during tl 
ble to thi 
actually 
may fum 
of ſettle 
their aff 
general] c 
like mar 
until the 
having { 


we CY SF. SW 


las. 


me 
ed; 
per- 
that 
may 
this 
nd a 


* 


Pooz. (Removal.) 


T; 10 Au. Order, Whereas ſuch a perſon will become 
chargeable, if permitted to abide. Objected, that is un- 


certain; it may be ten years hence; Quaſhed. Caſes 


of S. 39. | 

Note; It doth not appear from any adjudged caſe, 
that upon appeal it was ever controverted, whether the 
perſon was or was not likely to become chargeable. And 
in the caſe of South Sydenham and Lamerton, T. 3 G. Mr. 
J. Eyre ſaid, that by the words of the act, living on a te- 
nement under 10}. a year, and likely to become charge- 
able, are convertible terms. Se. C. V. 1. 115 © 

Nevertheleſs, comolaint muſt firſt be made, that the 
party is likely to become chargeable, before the juſtices 
can remove. And, in the cafe of K. and J/jkes, T. 11G. 
2. an information was granted againſt a juſtice, for taking 
the examination of a perſon in order for his removal, upon 
the officers complaining, that he endeavoured to gain a 
ſettlement in the pariſh contrary to law; without com- 


plaining at the ſame time, that he was likely to become 


chargeable. Andr. 238. | 

It may be proper to take notice in this place, of the act 
of the 3 C. 3. c. 8. concerning officers, ſoldiers, and 
ſailors, who ſerved in the late wars; which makes a pro- 
viſion, with reſpect to ſuch perſons, that had not been 
made by any former act. Before this act, they might 
have ſet up trades in any city, town corporate, or other 


place, without being moleſted by reaſon of their exerci- 


ſing ſuch trade; but for other reaſons they might have 
been removed ; as if they did not bring a certificate, and 
were likely to become chargeable, But now by this act, 
ſuch officers, mariners, ſoldiers, and mariners, who have 
ſerved fince Nov. 22, 1748, and not deſerted, and alſo 
their wives and children, may ſet up ſuch trades as afore- 
ſaid, without any moleſtation by reaſon of the uſing of 
ſuch trade; nor ſha]l they, or their wives, or children, 
during the time they ſhall exercife ſuch trades, be remova- 
ble to their place of ſettlement, until they ſhall become 
actually chargeable. Two juſtices, in the mean time, 
may fummon and examine them, concerning their place 
of ſettlement ; and ſhall give them an atteſted copy of 
their affidavit, which ſhall be admitted as evidence in any 
general or quarter ſeflions,—So that ſuch perſons now, in 
like manner as certificate perſons, ſhall not be removed 
until they ſhall actually hecomec hargeable. So that their 
having ſerved has the effect, in that reſpect, of a certifi- 

| | , cate ; 
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cate; and in many caſes is preferable to a certificate, 
fince thereby they are in a better capacity of obtaining 
ettlements for themſelves, their children, ſervants, and 
pprentices.— And therefore the ad,udication, as to ſuch 
Qerſons, muſt be that they are chargeable, and net that 
Hey are likely to become chargeable; for until they are 
chargeable, they cannot be removed. 


So alſo, by the 7 G. 3. c. 40. the gate-keeper at any 


rurnpike gate ſhall not be removeable from the toll houſe, 
until he ſhall be actually chargeable. /. 46. 


To the ſaid pariſh of Orton] T. 10 An. ©. and Brad. 


ford. —Likely to become chargeable, but not ſaid to what 


iſh ; Quaſhed. Caſes of S. 40. „ 

. caſe of fret Witham ſuper montem ; 
H. 5 C. By the court: It appearing to us that he is 
likely to become chargeable, is ſufficient, without ſaying to 
the pariſh from whence removed; for it is not to give a 
juriſdiction, but only the reaſon of the judgment. Sir. 
8 MN. 7 G. Maidflone and Dething. It was held 
well enough in an order of removal, to ſhew a complaint 
that the party is come into the pariſh of Dething, and is 
likely to become chargeable, without ſaying farther, t 
the ſaid pariſh of Dething. Str. 393. | 

And, E. 12 G. K. and Leoffeld. An order of removal, 
whereby a perſon was adjudged likely to become charge- 


able, without ſaying, to. the pariſh from whence removed, 


was confirmed. Str. 698. 
Theſe indeed are but ſcraps of caſes, minuted down by 
gentlemen for their own private uſe, and therefore per- 
haps not certainly to be relied on. And in the calc of 
St. Nicholas Gloucefler and St, Peter's Brijtol, H. 11 6. 
Upon an order of removal of Mary MÜ bite, the reciting 
part of it was, Whereas the pauper was likely to become 
chargeable to the pariſh of St. Nicholas ; but in the 2cu- 
dicating part it was only ſaid, that ſhe was likely to be- 
come chargeable,. without ſaying to the pariſh of St. N- 
cholas; The court allowed this to be a good exception, 
and ſaid they would not take theſe orders to be good by 
intendment; for the court will not intend a juriſdiction 
in the juſtices, where they do not intitle themſelves to 
it upon the face of the order. Se. C. V. 2. 73. 
And in the caſe of Bourne and Spalding, E. 8 G. 2. 
The complaint was, that the pauper was likely to 17 
come chargeable to the pariſh of Spalding; and the ad- 
| jucdication 
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judication was, that the pauper was likely to become 
chargeable, generally, without ſaying 1 the ſaid pariſh of 


| Spalding. And by lord Hardtoiche Ch, J. There muſt be 
either an expreſs adjudication, or a plain reference to the 
t complaint; becauſe it is the very point upon which the 
: juriſdiction of the two juſtices is founded, Here the 
complaint is right; but the adjudication is at large, 
there being no words of reference. It is only that the 
pauper is likely to become chargeable, Now this may 
: be to his relations or parents, as well as to the pariſh: 
And he cited the caſe of St. Nichelas's and St. Peter's as 
- ſimilar to the preſent: And ſaid, that the caſe of Barholm 
at and Witham was not finally determined by the court, but 


was referred to the judge of aſſize. And he added, that 
there was no caſe that he could meet with, upon the ſtrict- 
eſt enquiry, whether an adjudication at Jarge, without 
ſome words of reference to the complaint, was holden to 
be good. Burrow's Settl. Caf. 29. 4 

So in the caſe of Mulm and Chhyſabydon, M. 13 G. 2. 
It was objected, that the paupers were ſaid to be likely 
to become chargeable, but did not ſay to what pariſh. 
The words were, And whereas upon due examina- | 
tion and enquiry it appears to us, and we do accord- | 
“ ingly adjudge that they are likely to become charge- | 
&* able,” And by Lee Ch. J. and the court: The objec- 911 
tion is fatal. A complaint muſt appear of the paupers [ 1 [1 
being likely to become chargeable to the pariſh from f 
whence removed; and there mult be an adjudication of 
the truth of it. For the juſtices have no authority with- 
out ſuch complaint and adjudication. We cannot ſupport 
an order by implication. There is no neceffity indeed 
for any particular form of words. But there muſt be an 
adjudication of it in ſome. words or other. Burrow's Seitl. 
Caf. 138. | 2% 9 

And in the ſame term, between the inhabitants of Ne- | 
therton and Hablench, an order was given up as indefenſi- Wt Ne 
ble, on the like objection. Burrow's Settl. Caſ. 139. 9: of 


Upon due proof made thereof, as well upon the examination, 1. 
Kc.] H. 13 E. 2. K. and Fifherton Dallemer. Upon a 
due conſideration was held to be ſufficient; for that due 9 11 
conſideration implies a due examination. Se. C. V. 2. " Wi 
45 [4 


G. 2. Examination] T. 12 . N are and Stanſtead Mount 1 1. 
» 7 7 * 0 . ” . " $3 

Fitchet, Exception to an order, for that it was ſaid, it in 

| | appears ITT]? 
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appears upon examination before us or one of us. By the 
court; The examination ought to be before both, be- 
| cauſe both are to make the judgment of removal. And 
Gould J. ſaid. the ſtatute directed, and the practice was, 
to make complaint to one juſtice; and he grants his war- 


rant to bring the pauper before two juſtices; and then they 
two examine and remove. 2 Salk. 488. 


Examination F the ſaid John Thomſon] 7. 11 & 12G. 
2. K. and Mytes. A perſon ought to have notice, and 
be heard before he be removed: for he may produce a 
certificate, or give other ſufficient ſecurity, or ſhew cauſe 
otherwiſe why he ought not to be removed ; eſpecially as 
he himſelf perhaps, by the removal, is likely to be the 
greateſt ſufferer : and. therefore natural juſtices requires 
that he be not condemned unheard. Andr. 238. 


Of the ſaid John Thomſon upon oath} H. 10 G. Mun- 
ger-hunger and Warden. Exception was taken to an or- 
der, for that it was faid to be made upon due examination, 
without faying por oath: But by the court, This is 
ſufficient; for where it is ſaid to be made upon due ex- 
amination, it ſhall be underſtood to be upon oath, Sf. 
GT 2, $0: 


In the aforeſaid caſe of X. and J/ykes, one juſtice took 


the examination, and another two juſtices removed upon 


that ſole examination, and in the order did ſet forth that 


the party was examined before themſelves; for which, 
and for not ſummoning the party before them, an in- 


formation was granted againſt the two juſtices. Arr. 


238. 

47 13 G. 2. Coln St. Aldwin's and Highworth, The 
order of removal appeared to be wholly grounded upon 
an examination taken by two juſtices of another county ; 
and was therefore quaſhed. They ought to have exa- 


mined into the matter themſelves ; and in the preſence 


of both together, and not ſeparately. And tho' they 
were not bound to ſet forth the grounds of their adjudi- 
cation; yet when they do ſet them forth, the court are to 
judge of them. And in this caſe, the examination which 
was relied upon. being taken by two juſtices of another 
county, and the perſon examined by thoſe juſtices re- 
mained ſtill alive, for ought that appears to the Con- 
trary ; it is plain, this depoſition ought not to have been 
received as evidence to ground their adjudication upon; 
tho* it might perhaps have been uſed as concurring ei- 
dence. © And lord chief juſtice Lee ſaid, he had olten 
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heard it declared, that both juſtices ought to be preſent 
at the viva voce examination of the witneſſes. And 
Mr. juſtice Page ſaid, he remembred a caſe, wherein it 
was determined that both juſtices muſt be preſent; and 
that it is not ſufficient for one juſtice to examine the 
matter and tranſmit it to the other, and that other to ſign 
the order without examining” into the matter himſelf. 
Burrow's Seitl. Caf. 13565. | 


% 


Do adjudge the ſame to be true} T. 13 V. Sugdeſcomb and 
Buriaſb. Order quaſhed, becauſe it was only ſaid to 
be complained by the officers, thats the perſon removed 
was likely to become «chargeable, but not adjudged: ſo 
; by the juſtices. _ 2 Salt. 4 11 | 
; H. 4 G. X. and Weſtward. Order quaſhed, becauſe 
the juſtices only ſay, We order him th be removed to ſuch a 
place, as the place of his laſt legal ſettlement, without adjudg- 
ing that to be the place. Str. 7 3. 

T. J & £64 K. and Minchin- hampion. Order, 
Whereas complaint is made to us, that ſuch a perſon is 
now become chargeable, we do adjudge that the laſt place 
of his lawful ſettlement is in the pariſh of Minchin: bamp- 
ton. Objected, that here is no adjudication that he is 
likely to become chargeable; and quafhed for this reaſon. 
S/. C. V. 2. 93. „ an”, | 

T. 4 G. Stallinburgh and Haxhay. On examination 
we do believe the ſame to be true. Quaſhed; for a man 
may believe a thing on uncertain evidence, Sz; C. V. 1. 
131. 5 6 2 

E. 10 An. Waltham Magna and Parva. Whereas ſuch 
a perſon is likely to become chargeable, as we are credibly 
informed, theſe are therefore to require you to remove: 
Quaſhed, for that here is no adjudication that he is likely 
to become chargeable, and this is only the belief of ano- 


ther, Caſ. of S. 38. 


And we do likewiſe adjudge that the lawful ſettlement] E. 
9 W. Bury and Arundel, Whereas complaint hath been 
made unto us, that Jacob Duckin, with his wife and chil- 
dren, came from his place of abode and laſt legal ſettle- 
ment in Bury to Arundel, We therefore require you to re- 
move: Naught ; for there is no adjudication of the juſti- 
ces which was his laſt legal ſettlement, but only a com- 
plaint that Bury was, which doth not appear whether true 1. 
or falſe, 2 Salk. 479. 8 tt Nin 

T. 12 An. Eglium and Hartley-wintly. An order ad- W 
Judges that a man was ſettled at ſuch a place; and there- Nn 
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fore they remoye his widow thither: Quaſhed ; for that 
here were no adjudication of the widow's ſettlement, and 
ſhe might have gained a ſettlement after the death of her 
huſband. Sz. C. JV. 1. 45. | | 


T. 3& 4 G. 2. K. and Warnhill. Adjudication that 
the laſt legal place of the pauper is at Warnbill in the county 
of Berks. Quaſhed ; for that is no adjudication of the 
fettlment. Seſſ. C. V. 2. 92. 8 

' M. 3 An. It was held, that legal ſettlement and la? legal 
ſettlement are the ſame thing; becauſe by every new ſet- 
tlement the precedent is diſcharged. 2 Salk. 473. 

M. 12 An. St. Mary Ottery and St. Mary's. The juſti- 
ces in their order ſay, that the poor perſon was laſt ſettled 
there according to their knowledge : By the court; they 
ſhould have ſaid, he was laſt ſettled there; an order is a 
judgment, and muſt he certain and poſitive : he might have 
been ſettled elſewhere, and they not know it. Quaſhed, 
Caſes of S. 32. %%% 0 

And provide for them] The ſtatute direCts, that the place 
whither they are ſent ſhall receive and provide for them; 
for which reaſon the ſame is inſerted here in the order : but 
it ſeemeth that when the removal is into another coun- 
ty, thoſe words are unneceſſary, becauſe ineffectual; for 
that the juſtices in one county cannot take order for the 


relief of poor perſons in another county. 


[Beſides this general form of removal to the place of 
ſettlement, there may be other removals, as of wives to 
their huſbands, children to their parents, apprentices ot 
ſervants to their maſters, or of perſons brought illegally 
from one pariſh to another. But this is not in purſuance 


of the ſtatute of the 13 & 14 C. 2, but of the general 


power of the juſtices in regulating matters reluting t0 
poor perſons. Thus in the caſe of K. and Banbury. A 
conſtable without warrant brought a child from Broughton 
to Banbury, Two juſtices of Banbury made an order, 
reciting the fact, to return the child to Broughton, there 
to be provided for according to law. The court held 
the order good, for returning the child to the wrong 
doers; and therefore that part of the order was affirm- 
ed ; but it ought: not to be ſaid, to be there provided 
for; but they ate to be left to take their courſe accord- 
ing to law; therefore that part was quaſhed. Con. 


queſtic 
to the 


SO 
moval 
that th 
to cha 
406.) 1 
15 to m. 
Upon t 
overſee 

| they O! 
own hz 
among 
ſuch re 


evident 


was m. 


Hal! the 


knew r 
Portunit 
for the 
ginal Or 
that the 
and ther 
order is 
cords, 

becauſe | 
the caſe 
ation is 
appealed 


der is a 


Pod. (Removal.) 451 


So in the caſe of K. and Graveſend, E. 13 N. Two 
juſtices ſend Fane Goodberry from Graveſend to Lawton 
ner maſter in Chadiwel! (with whom ſhe was hired as a ſer- 
vant for a year) until ſhe ſhould be diſcharged. After - 
wards, on the 21ſt of November the firſt order being made 
the 6th of November by the juſtices of Graveſend) another 
order was made by two juſtices of the county of Eſeæ, to 
ſend the ſame perſon from the pariſh of Chadivell to the 
pariſh of Graveſend. It was inſiſted that the ſecond order 
was ill, being made before any appeal from the firſt order, 
or diſcharge from the ſervice, But not allowed by the 
court: For the firſt order was to fend the perſon to her 
maſter, and not to ſend her to the pariſh of Chadidell as 
the place of her ſettlement. Comyns 97. — For both 
the orders in this caſe might well ſtand together: and the 


queſtion upon the merits might be determined on appeal 
to the ſecond order.] 


SO much concerning the uſual form of an order of re- VERT: 
moval: And after ſuch order and adjudication is made, 1 
that the ſame may appear upon record afterwards, in order | "tra 
to charge the pariſh, it was ſaid by Holt Ch. J. (1 Salk. l 
406.) that the moſt regular way for the juſtices to proceed : 
is to make a record of the complaint and adjudication, and 
upon that to make a warrant to the churchwardens and NI 
overſeers, to convey the perſons to the pariſh to which 60 
they ought to be ſent, and deliver in the record by their 11 
own hands into court the next ſeſſions, to be kept there 1 
amongſt the records, to charge the pariſh, But how wel p 
ſuch record ſhall charge the pariſh is not perhaps very 11 
evident; unleſs it ſhall appear likewiſe, that a removal I 
was made in purſuance of ſuch order? otherwiſe, how . 
mall the pariſh be charged by an order which poſſibly they 14 
knew nothing of, and conſequently could have no op- 11 
portunity to appeal againſt. It is uſual in ſome places 4 | 
for the overſeers who made the removal, to bring the ori- 
ginal order to the next ſeſſions, and there make oath, 
that they removed the party in purſuance of ſuch order, 
and then if there appear to be no appeal againſt it, the 
order is confirmed by the court, and filed amongſt the re- 
cords. And although ſuch confirmation is merely void, þ 
becauſe the ſeflions have no juriſdiction therein, unleſs in | 14 
the caſe of appeal, which here is not; yet ſuch confirm- MA 
ation is alſo ſuperfluous and needleſs, for the order not ae 
appealed againſt is final without more. And as ſuch or- | J. 
der is a record of itſelf, aud contains in it the adjudica- 44. 
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tion of the juſtices, it ſeemeth that the court may record 
therevpon likewiſe, that no appeal was made, for in that 
caſe they are the proper judges whether an appeal waz 
made or not. But ſtill it ſeemeth, that unleſs it be upon 
appeal, they have no power to enquire concerning the 
removal, for that as to them is extrajudicial: But the Juſ- 
tices, who made the order, have a right to ſee it executed; 
and therefore they may enquire upon oath, whether the 
removal was duly made; and if it was they may record the 
whole. Which record of the whole proceedings, being 
delivered in at the next ſeſſions, and the court thereupon 
recording likewiſe that no appeal was made, in ſuch caſe 


perhaps the pariſh may be concluded. And the form 


thereof may be thus: | 


Weſtmorland. E it remembred, that on the nineteenth - 


| day of January, in the thirty-ſecond year 
of the reign of our lord George the ſecond of Great Britain, 
France, and Ireland, king, defender of the faith, and fo 
forth, at Middleton in the county aforeſaid, Roger Thirn- 
beck overſeer of the poor of the townſhip of Middleton afore- 
ſaid in the county aforeſaid, cometh before us, John Moore, 
eſquire, and Richard Burn, clerk, two of the juſtices of our 
ſaid lord the king, aſſigned to keep the peace of our ſaid lord the 
king within the ſaid county, and alſo-to hear and deter mine 


divers felonies, treſpaſſes, and other miſdemeanors in the ſaid 


county committed, and of the quorum, And coniplaineth to us 
the ſaid juſtices, and giveth us to under/tand and be informed, 
that Soloman Caradice, ſon of Alice Caradice, aged nine 
years, hath come to inhabit and doth inhabit in the ſaid trwn- 
ſhip of Middleton in the county aforeſaid, and is likely t9 be- 
came chargeable to the ſaid townſhip, and that the ſaid Solo- 
mon Caradice hath not gained any legal ſettlement within the 
ſaid townſhip, nor hath produced any certificate owning him the 
faid Soloman Caradice to be ſettled elſewhere ; and thereupon 
he the ſaid Roger T hirnbeck prayeth our warrant to remove 
and corvey the ſaid Solomon Caradice to the parifh or place 
where he the ſaid Solomon Caradice was laſt legally ſettled. 

And on the ſaid nineteenth day of January in the year 
aforeſaid, at - Middleton aforeſaid, in the county afore- 
ſaid, Margaret Caradice, grandmother of the ſaid So- 
lomon Caradice, cometh before us the juſtices aforeſaid, 
and upon her oath on the holy goſpel to her then and there by 
us the juſtices aforeſaid adminiſired, depoſeth and fueareth. 
that ſhe the ſaid Margaret Caradice had a daughter whe 
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name was Alice Caradice, which Alice Caradice was never 
mairied, and is now dead, and that ſhe the ſaid Alice Cara- 
dice did bear the ſaid Solomon her ſon, at the pariſh of Bee- 
tham in the county aforeſaid, and that the ſaid Solomon hath 
been carried or gone about the country ever ſince in a ſtate of 
vagrancy, that is to ſay, wandring and begging, and doth now 
inhavit in the ſaid townſhip of Middleton with William Ca- 
radice grandfather of lim the ſaid Solomon, 

Wiereupon, and en due conſideration had of the premiſſes, 
we the juſtices aforeſaid, an the ſaid nineteenih day of January, 
in the year aſoreſaid, at Middleton aforeſaid in the county 
| aforeſaid, do make our warrant under our hands and ſeals in 


the form and words follownis ; that is to ſay, [Here ſet forth 


the warrant of removal. | 


And afterwards, on the twenty-firſt day of January in the | 


hear aforeſaid, at Middleton aforeſaid in the county aforeſaid, 
the ſaid Roger Thirnbeck, overſeer of the poor aforeſaid, 
cometh before us the juſtices aforeſaid, and upon his oath on the 


holy goſpel to him by us the ſaid juſtices adminiſtred, depsſeth 


an l fweareth, that on the twentieth day of Junuary in the year 
 eforeſaid, he the ſaid Roger Thirnbeck did remove and con- 
voy the ſaid Solomon Caradice from and out of the ſaid town= 
ſhip of Middleton to the ſaid pariſh of Beetham, and him the 
ſaid Solomon Caradice, together with a true copy of our war- 
rant aforeſaid, did deliver to O. P. overſeer of the poor of the 
pariſh of B-etham aforeſaid, at the pariſh of Beetham afore- 
ſaid in the county aforeſaid. In witneſs wheresf,, we the ſaid 
Juſtices, at Middleton aforeſaid, in the county aforeſaid, the 
twenty-firft day of January in the year aforeſaid, to this pre- 
ſent record do ſet our ſeals, _ 5 

And to this may be annexed the order of removal, con- 
firmed at the ſeſſions on appeal, or not appealed againſt, 
And it may be proper to have duplicates; one filed at the 
ſeſſions, and the other kept by the townſhip. 


By the 3 W. c. 11. as aforeſaid, there is a penalty of 
5 J. inflicted on the churchwardens or overſeers not re- 
ceiving a perſon ſent by warrant of removal. On which 
this caſe happened: M. 28 G. 2. K. and Dgvis. Indict- 
ment for refuſing to receive a pauper, ſent by order of 
two juſtices to the liberty of the Tower. Plea, not guilty, 

erdict againſt the defendant. It was moved in arreſt of 


Judgment, that the 3 V. c. 11. having directed anothef | 


method of puniſhment, to wit, a fine ta be levied by war- 
F. f 3 | rant 
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[ diſtreſs in a ſummar way, that ſhould be Aritly 
by gd. | — Plats 413 J ſtatute create a new offence, 


and give a puniſhment, that rule muſt be followed; but 
if the offence was before at common law, and a new pu- 


niſhment only given, it is indictable alſo. So if one ſta- 


ive one puniſhment, and another ſtatute give another 
at SY * proſecutor has his election. This 55 
an offence before the 3 V. Such a pariſh officer might 
have been indicted on the 13 & 14 C. 2. c. 12. or what 
would have become df a pauper in cafe of diſobedience 
between the paſſing thoſe acts? But the 3 . 3 
does not relate to removals from pariſh to pariſh, but os 
county to county; and therefore there is no remedy ut 
by indictment. —— Fer J. In all caſes where a Juſtice 
has power given him to make an order, and direct it to 
an inferior miniſterial! officer, and he diſobeys it, if _ 
be no particular remedy prefcribed, it is indictoble. 3 
judgment was given againſt the defendant. [To whic 
may be added, that the ſtatute of 13 C14 C. 2. c. 5 
requires in expreſs words, that ſuch officer refuſing „h 
be bound over to the aſſixes or ſeſſions there ts be indicted. 


If the perſon removed returns of his own accord, _ 
out a certificate; the aforeſaid act of the 13 & 14 5 a 
c. 12. and alſo the vagrant act of the 17 G. 2. c. Boon 
directed that he ſhall be ſent to the houfe of nag ws 
according as is above expreſſed. In the caſe 1 . 70 
Angell, T. 8 E. 2. The juſtices of Berk/hire ha 3 
ſeſſions to ſearch after vagrants, and a poor _— - wy 
in the pariſh of Bingſiell, being examined, confeſle = 
ſelf to be ſettled in the pariſh of Sunning ; e 5 
juſtices ordered him to be removed to ere ; , . 
return from Sunning without a certificate, the defen 6. 
who was one of the juſtices that had been preſent at _ 

ſaid petty ſeſſions, did, without any gone gens 
made of his return, commit the man to the hou 5 oy 
rection, where he was kept three days. Was s, = 
court was moved to grant an information againſt th Ju 
tice, The court allowed the tranſactions of the pe 
ſeſſions in this caſe to be irregular, becauſe _ m_ 9 
complaint made of his being chargeable or Py 1 
chargeable to the pariſh of Bingfield ; but yet, 25 t ON 
only a miſtake of judgment, the court would Frog ny 
thought it worthy of puniſhment ; but art Foy ms * 
to the houſe of correction, after having convi ted Be 
- heard, being contrary to natural juſtice, they were | * 
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able to grant an information, but as no malice appeared 
in the juſtice, the court allowed the proſecutor to accept 
of ſome propoſals made by the juſtice, to make him ſa- 
tisfaction. Caſes in the time of lord Hardwicke, 124. 

In the cafe of Baldwin. and his wife againſt Blackmore, 
eſquire, E. 31 G. 2. Baldwin and his wife were removed 
by order of two juſtices from Marſden to Banknewton. 
Which order was not appealed againſt. Afterwards, they 
both of them returned to Marſden without bringing a cer- 
tificate, Of which, complaint being made in writing and 
upon oath to the defendant Mr. Blackmore, who was a 


Juſtice of the peace for the county of Lancaffer, he iſſued 


his warrant to bring them before him; who being accord- 
ingly brought, and the facts fully proved upon oath, he 
committed them to the houſe of correCtion, until they 
ſhould be diſcharged from thence by due courſe of law. 
Upon the trial of this cauſe, there was a verdict for the 
plaintiff, and 18. damages, ſubject to the opinion of the 
court, on the two following queſtions : 1. Whether there 
ought not to haye been a previous conviction of vagrancy. 
2. Whether the wife could be convicted of vagrancy, or 
be liable to be ſent to the houſe of correction for return- 
ing without a certificate, as ſhe only accompanied and re- 
fided with her own huſband. On the argument of this 
cauſe, lord Mansfield intimated, that it would be a verv 
right thing to compromiſe this matter; and he deſired to 
be informed how the uſage had been, about ſending the 
wife to the houſe of correction with the huſband : (tho? it 
would not indeed, as he obſerved, alter the law.) After- 
wards this, caſe being mentioned as ſtanding for the opi- 
nion of the court, Mr. Norton (for the detendant) ſaid, 
he had ſeveral certificates of ics being the practice, for 


juſtices to commit the wife, as well as the huſband, for 


returning to the pariſh from whence they have been 
removed, altho* ſhe ſo returned with her huſband. ——— 
Lord Mansfield delivered the reſolution of the court: He 
obſerved, that it was manifeſt the juſtice had not acted 
intentionally wrong. And it is plain that the jury were 
of that opinion, as appears by their giving only 1s. da- 
mages, The court would gladly therefore have Jeaned to- 
wards excufing this gentleman from ſuffering for what he, 
hed honeſtly and without any bad intention done, if they 
could have found him juſtifiable by any legal excuſe. But 
there is one fatal objection to his proceeding, which we 
cannot get over, and which puts all the other points out 
zi the caſe; and that is, that the warrant of commitmen 
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is illegal. The legality of the warrant depends upon two N remo: 


acts of parliament, or at leaſt upon one of them. For 5 OT 
there are two acts of parliament, upon one of which two £7 ſurpri: 
this warrant muſt be founded ; tho” it doth not appear H which 
upon which of the two the juſtice proceeded, Theſe two 1 of the 
acts are, the 13 C 14 C. 2. c. 12. (a law made before Py very « 
the certificates under the late acts exifted ;) and the 17 E: want 
G. 2. c. 5. (which relates to perſons returning without bo becom 
bringing ſuch a certificate.) Now the warrant is not 1 tlemen 
within the former of theſe acts: The commitment is, fi 5 or bot 
diſcharged by due conrſe of law; whereas upon this act it = diction 
ſhould have been, to the houſe of correction, there t9 be . ſtrictne 
puniſhed as a vagabnd, ot, to a publick workhouſe, ther: tdtutat th 
to be employed in work and labour. Nor can this warrant 5 for aug 
be good on the latter act; becauſe the power given to the We By t 
Juſtice by that act is, to commit ſuch offenders to the into any 
houſe of correction, there to be kept to hard labour for any = ficate to 
time not exceeding one month ; Whereas this warrant is quite = certificat 
general: It is an indefinite commitment; not for a pre- 16865 receit 
Ciſe limited time as the act directs. Therefore the war- = certificat 
rant of commitment is totally illegal; and conſequent]y, = = pariſh, : 
the plaintiff is intitled to the damages that he has reco- WE be force, 
vered. Burrow, Mansfield. 595. = which |; 
Note, It ſeemeth adviſeable, if the party returns with- it ball b 
out a certificate, not to fend him to the houſe of correc- WF tern in t 
tion till the time for appealing againſt the order of re- = zlement t 
moval ſhall be expired; for the ſeſſions may quaſh the WR pariſh o, 
order. And the ſtatute of C. 2. ſays, if he ſhall not re- MM - 
main in ſuch pariſh where he ought to be ſettled, he ſhall be Z And b 
ſent to the houſe of correction. And the 17 G. 2. ſays, WF perſon ba 
All perfons who ſhall unlawfully return to ſuch pariſh or under 4 
place from whence they have been legally removed by or- WR Place to 2 
der of two juftices, ſhall be ſo ſent to the houſe of cor- WWE /on ſpall 
rection. It is true, the order may be ſuppoſed legal till WF have been 
reverſed : But it may put the pauper to great inconve- WR /ons, by . 
nience, in removing his goods, family, and trade; add ſuch perfs 
then returning (poſſibly) after the next ſeſſions. = 7ained an, 
= Or place 1 
» „ 5 Y charges 2 
ii. Order of removal of a certificate perſon. = of paymen 
| A 2 | 0 curwhwar 
As it will appear from what hath been faid under the BR Feat perſo 
former head, concerning the removal of poor perſons WR . 9. 
having no certificate, that in moſt of the books there arc YM 
many bad orders; ſoit will appear alſo from thence, and 3 


from what will be ſaid under this head, concerning the 
3 Ho remov 
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removal of certificate perſons, that as to this kind of re- 
moval there is ſcarce one good order (which is a little 
ſurprizing in a matter of daily practice), yea ſcarce one 
which is capable of being amended even by the ſtatute 
of the 5 C. 2. for there are objections which go to the 
very eſſence and ſubſtance of the order, eſpecially the 
want of proper adjudications, either that the party is 
become chargeable, or of the place of his laſt legal ſet- 
tlement (for he may have gained one after the certificate), 
or both: fora judgment without adjudging, is a contra- 
diction; and where there is no judgment, there is in 
ſtrictneſs nothing to appeal againſt, but only an order 
that the pariſh ſhall receive and provide for a perſon, who 
for aught appears doth not belong to them. | 
By the 8 & 9 H. c. 30. F any perſon who ſhall come 
into any pariſh or place, there to reſide, ſball deliver a certi- 
ficate to one f the churchwardens or overſeers there, ſuch 
certificate ſhall oblige the pariſh or place granting the ſame, 
to receive and provide for the perſon mentioned. in the ſaid 
certificate, together with his family, as inhabitants of that 
pariſh, whenever they ſhall happen to become chargeable to, or 
be forced to aſk; relief of the pariſh, townſhip, or place, to 
which ſuch certificate was given; and then and not before, 
it ſhall be lawful for any ſuch perſon, and his children, though 
born in that pariſb, not having otherwiſe acquired a legal ſet- 
tlement there, to be removed, conveyed, and ſettled in the 


pariſh ar place from whence ſuch certificate was brought, 


I 
And by the 3 G. 2. c. 29. ben any overſeer or other 
perſon ſhall remove back any perſons or their families, reſiding 


under a certificate, and becoming chargeable, to the pariſh or 


* place to which they ſhall belong; ſuch overſeer or other per- 
fon ſhall be reimburſed ſuch reaſonable charges as they may 


have been put unto in maintaining and removing ſuch per- 
ſons, by the churchwardens or overſeers of the place 10 which 
fuch perſons are removed; the ſaid charges being firſt aſcer- 
tained and allowed of by one or more juſtices for the county 
or place to which ſuch removal ſhall be made; which ſaid 
charges ſo aſcertained and allowed, ſhall, in caſe of a refuſal 
of payment, be levied by diſtreſs and ſale of the goods of the 
churchwardens and overſeers of the place to which ſuch certi- 
22 perſon is removed, by warrant of ſuch juſtice or juſtices. 
« 9, | 


Form 


1 
| 1 
1 


bf ſ 
I £ 
7 * 

1 

xt ; 

'Þx T7 
1 
11 
1 
1 
1 1 y ; 
| *. 1 

? 1 
Tal 
15 1* 
4 . 
. 
1 2 * - 4 
41 | 15 

1 
$1 

#\* © 


- 
= _—_— 3 * * 
— —— —— 
1 4 — 2, pgs —— 


ys — 


Pooꝛ. (Removal.) 


Form of an order of removal of a certificate perſon. 


To the churchwardens and overſeers of 
the poor of the pariſh of Orton in the 
ſaid county of Weſimorland, and to the 
churchwardens and overſeers of the 
poor of the pariſh of Penrith in the 
county of Cumberland. 


Weſtmorland. 2 


0 


| HEREAS complaint hath bzen made by the church- 

wardens and overſeers of the poor of the pariſh of 
Orton aforeſaid in the ſaid county of W eftmorland, unto us 
whoſe names are hereunto ſet, and feais affixed, being two of 
bis majeſly's juſtices of the peace in and for the ſaid county of 
Weſtmorland, and one of us of the quorum, that John Thom- 
fon, Mary his wife, Thomas their ſon aged eight years, ani 


Agnes their daughter aged four years, having for ſome time laſt 


paſt dwelt in the pariſh of Orton aforeſaid, being allowed ſo ti 
do by reaſon of a certificate bearing date the ——— day ef 
in the year of our lor -under the hands and ſeals of A. C, 
and B. C. churchwardens, and A. O. and . 15 _ 
bf the poor of the ſaid pariſh of Penrith, atte/led by A, W. 
Abs b. Wes . ane, and allowed by J. P. and 
K. P. efquires, two of his majeſty's juſtices of the peace for the 
ſaid county of Cumberland, according to the directions of lie 
ſeveral atis of parliament in fuch caſe made and provided, ar: 
become chargeable io the ſaid pariſh of Orton; And whereas i 
appears to us, as well upon the oath of the ſaid John Thom- 
fon as otherwiſe, that neither they the ſaid John "Thomſon, 
Mary his wife, Thomas and Agnes their children, nor an, 
of them, have gained any legal ſettlement ſince the date of the 
faid certificate : Whereby, and upon due conſideration had e 
the premiſſes, it appears to us, and we do hereby adjudge, thi 
the ſaid John "Thomſon, Mary his wife, and 'thoms 
and Agnes their. children, are betome chargeable to the ſail 


pariſh of Orton, and that the place of the loft legal ſettlement. 


of them and every of them is in the ſaid pariſh of Penrith in 
the ſaid county of Cumberland: Theſe are therefore to require 
vn the ſaid churchwardens, and over feers of the poor of the ſis 
pariſh of Orton, or ſome or one of you, to convey the ſets 
John Thomſon, Mary, his wife, and 1 homas and Agnes 
their children, from and out of your ſaid pariſh. of Orton, # 
zz faid pariſh of Pentith, and them to deliver io the chur- 
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them, together with this our order, or a true copy thereof, at 
the ſame time ſhewing to them the original; And we do alſo 
hereby require you the ſaid churchwardens and overſeers of the 
poor of the ſaid pariſh of Penrith, to receive and provide for 
them as inhabitants of your pariſh. Given under our hands 
and ſeals the day of in the year of our lord 


Allowed by J. P. and K. P. eſquires, two of his majeſtys 
Juſtices of the peace] Ft g An. X. and Newton, Order for 
removing a certificate perſon, not ſetting forth that it was 
allowed by two juſtices, but adjudging the pariſh which 
granted the certificate to be the place of the laſt legal ſet- 
tlement. By Mr. J. Probyn; The order is good, for it 
fets out that the pauper came by certificate, and adjudges 
that he was actually chargeable, and that Newton was 
the place of his laſt legal ſettlement, he having gained no 
ſettlement elſewhere ſince ; which ſets out the whole rea- 
ſon of their judgment, and would make the ſettlement 
good, if there had been no certificate. Se,. C. V. x. 
Ba | | 

27 7 G. Barleycreſt and Cole-overton., Order of remo- 
val of a certificate petſon; It was not faid that the cer- 


wardens and overſeers of the poor there, or to ſome or one of 


— — — COCA 
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tificate was atteſted, but only that it was allowed. But by 


the court, The atteſtation is by the ſtatute made previous 
to the allowance; and therefore when they ſay it was al- 
lowed according to the act of parliament, we muſt in- 
tend it was atteſted, for otherwiſe it could not be fo al- 
lowed. And the order was confirmed. Str. 402. 


Are became chargeable) E. ꝙ An. Q: and Brumſtead. An 
order of two juſtices for the removal of a man that came 
into a pariſh by a certificate, was quaſhed upon this ex- 
ception; It was ſaid in the order, that they removed him, 
becauſe he was /ikely to become chargeable: And the Whole 


court were of opinion, that the juſtices cannot remove a 


perſon that comes into a pariſh by certificate, till he is 
actually chargeable to the pariſh, 2 Salk. 5 30. 

H. 4 G. Teelby and Willerton. The juſtices remove a 
certificate woman, being lieh to become chargeable. But 
by the court; She is by the ſtatute not removable, till 
the actually becomes chargeable. And the order was 
quaſhed. Str. 77. | | 


And we do hereby adiudge] 7. 2 An. Maldon and Fliet- 
k. An order was made, reciting, that whereas com- 
plaint hath been made unto us, that ſuch a perſon, Who 


"Of 
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is lately come into the pariſh with a certificate, is actually 


chargeable to the pariſh; theſe are therefore to require 
you to remove: And quaſhed, for that there was no ad- 


| Judication. 2 Salk. 530. 


T. 15 G. 2. Great Bedwin and Wilcot. Order of removal 
of a certificate perſon, in which there was no complaint 
of the churchwardens or overſeers, nor any adjudication 
that the certificate perſon is actually become chargeable, 
On appeal, the ſeſſions in purſuance of the 5 G. 2. amend 
the order in theſe particulars, as matter of form only, and 
inſert in the ſaid order ſuch complaint and adjudication, 
And now the queſtion was, whether theſe amendments 
went only to matter of form, or to the ſubſtance and me- 
rit of the order? By Lee Ch. J. There has been but one 
caſe in this court on this act ſince the making of it, and 
that was not determined: The preſent ſeems to be a very 
ſtrong caſe againſt the power of amending. For there 


muſt be a complaint from the overſeers, otherwiſe the juſ- 


| tices have no power to remove; and a certificate perſon 
mult be adjudged to be actually chargeable, otherwile he 
cannot be removed: And theſe amendments might be the 
real merits on which this caſe depended. And it would 
be a detrimental conſtruction of the act, to take it fo large- 
ly; and would be giving the ſeſſions an Wipes Juril- 
dition, And quaſhed by the whole court. Sy. C. V. 2. 
142. Str. 1158. Burrow's Settl. Caſ. 163. 

But after all, it doth not appear, how it becomes ne- 
ceſſary in the order of removal, to take any notice of the 
certificate at all, or to make any further uſe of it than as 

evidence to the juſtices of the ſettlement: And if it is not 
neceſſary to recite it, it is better to omit the ſame ; becauſe 
a miſrecital, either in the date, or in the names of the 
perſons, or in any other material parts, will be fatal, for 
that then there will be no ſuch certificate as is there re- 
cited, and the order muſt fall of courſe. And I do not 
ſee, why the form may not be much more plain and {imple 
by drawing the ſame very little varied from the common 
form of an order of removal of other perſons having no 
certificate. It is true, where the perſons are only ite 
to be chargeable, it is then requiſite to ſet forth in the or- 
der, that they have no certificate; for if they have one, 
they cannot be removed till they actually be chargeable. 
But if the order do ſet forth that they are chargeable, in 
that caſe it is not at all material whether they have a ccr- 
tificate or not; for in both caſes alike, they are then 


equally removable. And if ſo, then the form — be 
this, 
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this, both for a certificate perſon, and for a perſon ha- 


ving no certificate, who is actually become chargeable : . 


' Weſtmorland. O the churchwardens and overſeers of 


the poor of the pariſh of Orton in the 
ſaid county of Weſtmorland, and to the churchwardens and 


overſeers of the poor of the pariſh of Penrith in the county of 


Curaberland, and to each and every of them. 


Upon the complaint of the churchwardens and over ſeers of the 
poor of the pariſh of Orton aforeſaid in the ſaid. county of 
Weſtmorland, unto us whoſe names are hereunto ſet and ſeals 
affixed, being tibo of his mayeſly's juſtices of the peace in and 
for the ſaid county of Weſtmorland, and one of us of the 
quorum, that John "Thomſon, Mary his wife, Thomas 
their ſon aged eight years, and Agnes their daughter aged four 
years, have come to inhabit in the ſaid pariſh of Orton, not 
having gained 4 legal ſettlement there, and that the ſaid 
John Thomſon, Mary his wife, and Thomas and Agnes 
their children, are now chargeable to the ſaid pariſh of 
Orton; We the ſaid juſtices, upon due proof made there- 
of, as well upon the examination of the ſaid John Thomſon 
upon oath, as otherwiſe, and likewiſe upon due conſideration 
had of the premiſes, ds adjudge the ſame to be true; and 
we do likewiſe adjudge, that the lawful ſettlement of them the 
ſaid John Thomſon, Mary his wife, and Thomas and 
Agnes their children, is in the ſaid pariſh of Penrith in the 
ſaid county of Cumberland: Ve do therefore require you the 
faid churchwardens and overſeers of the poor of the ſaid pariſh 
of Orton, or ſome or one of you, to convey the ſaid John 
Thomſon, Mary his wife, and Thomas and Agnes their 
chillren, from and out of your ſaid pariſh ef Orton, to the ſaid 
pariſh of Penrith, and them to deliver to the churchwardens and 
overſeers of the poor there, or to ſome or one of them, together 
with this our order, or a true copy thereof, at the ſame time 
ſhtwing to them the original; And we do alſo hereby require 
you the ſaid churcywardens and overſeers of the poor of the 


| ſaid pariſh of Penrith, to receive and provide for them as in- 


babitants of your pariſh. Given under our hands and ſeals 


the day of —<-in the —year of the reign. of his 


It doth not appear what ſhall be done, if a certificate 
perion, after having been removed, ſhall return with a 
new certificate; that is, whether or no the pariſh ſhall be 
obliged to receive him again, until he ſha]! again become 

1 chargeable. 
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A chargeable, It ſometimes happeneth, that a certificate : iel 

perſon is decoyed into acceptance of relief from the pariſh 2 

. officers, in order that they may get rid of him. If a preſs 

new certificate ſhall intitle him to return, this kind of ſelio 
practice may be fruſtrated. Upon a removal, the certi- 5 3 
ficate is at an end. But the pariſh may grant him another. ene 
And there is no law which feemeth to give power to any WE 1 
pariſh to refuſe him. But this is a caſe not likely to hap- 3 18 95 
pen frequently; becauſe the pariſh granting the certificate WW 4 
muſt pay the charges of removing ſuch certificate perſons WR 7 
when chargeable, and of their maintenance in the mean = onde 
time, | . appeal 
5 nation 
iti. Appeal againſt the order of removal, 3 ſions. 

ö | 4 the 
Power of appeaſl= 1. All perſons who think themſelves aggrieved by any ſuch Wt 3 
** judgment of the ſaid two juſtices, may appeal to the juſtices if Wt But 

the peace of the ſaid county, at their next quarter ſeſſions, u We the ſeff 
Hall do them juſlice according to the merits of their cauſe. i ment, | 
& 14 . 3-012... 2. a 5 to be ſ 
And by the 8 9 V. c. 30. The appeal againſt any or- further 
der of removal of any poor perſon, ſpall be had, propecuted, 2 the int 
and determined, at the general or quarter ſeſſions of the pee Wl neral- 
for the county, diviſion, or riding, wherein the pariſh, towi- was qu 
ſhip, or place, from whence ſuch poor perſon fhall be remuid next ge 
doth lie, and not elſewhere. ſ. 6. | ſions v 
All perfons who think themſelves aggrieved] E. 4 M. N. the ord 
and e Two juſtices removed Nicholas Fells, from WE” 
the pariſh of Hartfield, to the pariſh of Frampfield ; from was ſai 
which order, Welli the party himſelf, and not the pariſh, it did 
appealed, It was objected, that the party himſelf cannot And th, 
appeal, becauſe the appeal is given only to the pariſh 2g. Caf. 88. 
grieved : Zut by the whole court, The party may appeal H. 2 
25 well as the pariſh. Carth. 222. | 3 | quarter 
FT. 4G. K. and Almonbury. An order of two juſtices | order of 
was quaſhed at the ſeſſions upon appeal, without ſaying, at M 
at the appeal of the party grieved. And the court inclined juſtices 
to quaſh the order for this fault, till they were informed held at 
the precedents were moſt of them ſo, and for that reaſon the appe 
and that only, as Pratt. Ch. J. declared, the order vB Bn of qu, 
confirmed. Str. V | ing for 
At the next general or quarter feſſions] E. 2 C. 2. K. and that opin 
Norton. Exception was taken to an order of ſeſſions, for 4. and 
: ks WE ivin 
diſcharging an order of removal, becauſe the juſtices on | o g n 
was dated June 21, and the ſeſſions order was not t * 0 
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and the ſeſſions order was affirmed. 
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the order was made. 
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Ilichaelmas ſeſſions following, ſo that Midſummer ſeſſions 


intervened. To this it was anſwered, that by the ex- 
preſs words of the ſtatute the appeal is to be to the next 
ſeſſions after the parties find themſelves aggrieved, which 
is not till the removal: and for aught appears Michaelinas 
ſeſſions might be the next ſeſſions after the grievance. 
And ſo it was held in the cafe of Milbroot and St. John's 
in Southampton, H. 1 G. To which the eourt agreed, 
Str. 831. 

T. 11 W. K. and Langley. It was moved to quaſh an 
order of ſeſſions, becanſe the juſtices had adjourned the 
appeal from one ſeſſions to anether, and fo the determi- 
nation upon the appeal was not at the next quarter ſeſ- 
ſions. But by the court; The appeal muſt be lodged at 
the next quarter ſeſſions, but when it is lodged, the juſ- 
tices may adjourn it. 2 Salk, 605. Comb. 365. 

But where the ſeffions itſelf is adjourned, the ſtyle of 
the ſeſſions ought not to run ar ſuch a ſeſſions held by adjourn- 
ment, but the time of the firſt meeting of the ſeſſions ought 
to be ſet forth, and that the ſame was continued to ſuch 


further time by adjournment : As in the caſe of ©. and 


the inhabitants of Hindercleave: An order made at the ge- 
neral quarter ſeſſions of the peace held by adjournment 
was quaſhed, becauſe it did not appear that this was the 


next general quarter ſeſſions, for it might be that the ſeſ- 


ſions was begun, and continued by adjournment before 
Vin. Seſſ. T. 4. 

7. 10 E. 2. Heptonſtall and Errendon. The ſeſſions 
was ſaid to be holden on ſuch a day by adjournment, and 
it did not appear when the original ſeſſions was holden. 
And the order was quaſhed for that cauſe. Burrows Settl. 
Caſ. 88. 4 | ” 

H. 20 G. 2. X. and Polſiead. Appeal was made to the 
quarter ſeſſions in St held April 7. 1746. againſt an 
order of removal. The ſeſſions was adjourned to April q. 
at Woodbridge, where for want of a ſufficient number of 
juſtices nothing could be done. April 11. a ſeſſions is 
held at Ipſtvich, and adjourned to the 14th at Bury, where 
the appeal was allowed. It was moved to quaſh the order 
of ſeſſions, as made without juriſdiction, the ſeſſions end- 
ing for want of an adjournment at /Yoodbridge.' And of 
that opinion was the court ; for the words in the 2 H. 5. 
c. 4. and more often if need be, were never conſidered as 
giving more than one original ſeſſions in a quarter, but 
only impowering adjournments, The country muſt take 


notice of adjournments, but are not ſuppoſed to expect a 
e, „ ne vr 


e * 
—— 


— — 


5 
2 0 


— ee ETTRRTUN— ome I9n 


— _—_—— — — 


—T———  ———— — ———————————————— ————— —— 
= 1 


464 


removed from Roode to North Bradley. 


however got their order confirmed at ſeſſious. 


Pooꝛ. (Removal.) 
new ſeſſions till the uſual time. And the order of ſeſſions 
was quaſhed. Str. 1263. 

T. 22 C23 C. 2. Weſt Torrington and North Thoreſty. 
The feflions was held at Kirton; and from thence ad- 
journed to Caifter, at which place no ſeſſions was held 
purſuant to the ſaid adjournment. Afterwards a ſeſſions 


was held at Hornca/ile; and the appeal was heard and 


determined there. By the court: The ſeſſions at. Hcry- 


caſtle could not take up the appeal, for want of juriſdic- 
tion. A quarter ſeſſions muſt be holden four times ina 


year, as directed by ſtatute 3 and it may be adjourned 


from time to time, and from place to place : But if it is 


once dropped, it cannot be reſumed. Burrow's Settl. Caſ. 
292. 1 3s | - 

2 15 G. 2. Roode and North Bradley. A perſon was 
North Bradley gave 
notice of appeal; on which Roode took him back, but 
The next 
ſeſſions ſet both aſide as fraudulent. And now Raoode in- 
ſiſted, that the order was good, as not being appealed 
from at the next quarter ſeſſions: And as to the other, 
that it was not in the power of one ſeſſions to ſet aſide the 
act of the other. All being now before the court, they 


quaſhed the firſt order, as being properly quaſhable on 


appeal; and would not take notice, that it was not at 
the next ſeſſions after ſervice of the order, which being 
in the caſe of a recent appeal, they would ſuppoſe to 
have been ſerved too late for an appeal to the next ſeſſions. 
And as to the order of confirmation, they quaſhed that, 
as not being made on any appeal, and conſequently with- 
out juriſdiction, and at the ſame time quaſhed the latter 
part of the ſecond ſeſſions order, which reſcinded that 
confirmation, as not being properly before them. Str. 
1168. | | 


For the county, diviſion or riding, from whence the removal 


bas] E. 13 W. Watford and Wendover. Two juſtices of 


St. Albans remove a poor perſon to Wendover. Wendover 
appeals to the ſeſſions at St. Albans, where the order was 
confirmed. By the court; The appeal ought to have 
been to the ſeſſions of the county, and not of the cor- 
poration ; and as it was, it was coram non judice. 2 Salk, 
490. 5 5 

. in the caſe of Malden, M. 11 An. By lord Ch. J. 
Parker ; where there is a town corporate that hath ſeſſions 


of its own, and the juſtices within that town n 
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order there, if che parties will appeal, they muſt appeal to 


the county ſeſſions, and not to their own ſeffiens, for then 
there would be an appeal ab eodem ad eundem, there being, 


it may be, the ſame jullices fitting, who made the order, 
Cafes of &. I Co : | 4 

T. 8 G. 3. Eaft Peupland and St. Giles's Colchefler, Two 
juſtices for the borough of Colchefler removed the pauper 
from St. Eiles's in Colcheſier to Eaft Donpland in Effex 
and on appeal to the quarter ſeſſions of the borough, 
the juſtices there confirm the order, and ſtate a caſe 
ſpecially upon the facts for the opinion of the court of 
king's bench, Upon arguing the matter there, it was ob- 
ſeryed, that the appeal ought to have been to the county 
ſeſſions. Unto which it was anſwered, that the parties 
having acquieſced in the juriſdiction, and entred upon the 
merits, and actually ſettled a caſe for the opinion of the 


court, they were not at liberty now to make the objection. 


But by the court: The borough ſeſſions had no juriſ- 
diction to make this order of confirmation; and therefore 
their opinion and their order are both nugatory. The 
appeal ought to have been to the quarter ſeſſions of the 
county. As no ſuch appeal has ever been made, the 
original order ſtands good as unappealed from. And ac- 
cordingly, the original order was confirmed. Burrows 


Settl. Caſ. 592. 


2. No appeal from any order of removal ſhall be proceededygg-ice of: 


ton, unleſs reaſonable notice be given by the churchwardens or 


overſeers of the pariſh or place appealing, unto the church- 


wardens or overſeers of the pariſh or place from which the removal 
hall be; the reaſonableneſs of which notice ſhall be determined 


by the juſtices at the guarter ſeſſions to which the appeal is made; 


and if it ſhall appear to them, that reaſonable time of notice 
vas not given, then they fhall adjourn the appeal to the next 


quarter ſeſſions, and then and there finally determine the ſame, 
96. c. 75. . | 


Reaſmable notice] It is not expreſſed in the act, that this 
notice ſhall be in writing ; but the court will better judge 


of the reaſonableneſs of it, if it ſhall be in writing : And 
it may be thus; : 


T O the churchwardens and averſeers of the poor of the 
5 pariſh of. in the county of —. 


is 15 to give notice to you and every of you, that we the 


_ ehurchwardens and overſeers of the poor of the pariſh of ———— 


in the county 7＋7— intend at the next quarter ſeſſions of 
Vor. III, * the 
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ppeal. 


Order not ap- 
praled azainit, is 


final. 


10 our ſaid pariſh of: 
of- 


 Chalbury ſhould have appealcd from the Warwichſbire order, 


Poor, (Removal.) 


the peace to be holden for the ſaid county of to com- 7 EE 
mence and proſecute an appeal againſt an order of J. P. and 8 gave 3 
K. P. eſquires, two of his majeſty's juſtices of the peace for the | thereu} 
faid county of: for and concerning the removal of — > court; 


—. Witness our hands this da 5 or der I 
| : 154. 


© 


; 4 man an 

= > 5 Churchwardens, 8 cheſter, 

EF. Overſeers of the 8 turned 

G. H. 0 poor. were ne 

| ; the fath 

3. H. 12 An. Malendine and Hunſdon. Two juſtices \ was offt 
by an order ſend ſome poor perſons to Flunſdon. Two 9 wife, a 
juſtices there by an order ſend them back again. By the : were as 


IVaodche, 
H[Vache 
from, a 
3 = were bo 

T. 12. V. Chalbury and Chipping Farringdon, A perſon A ws ord 
was removed by order of two juſtices from a pariſh in 8 2 t. 
Warwickſhire to Chalbury in Oxfordſhire, from thence by CLOS: 
order of two juſtices to Chipping Farringdon in Berkſhire: entring 
It was objected, That Chalbury ought to have appealed, eee 
and got the order upon them aiſcharged. Which Holt . e 
Ch. J. agreed: For ſending the poor man to another 1 9 
place, is falſifying the firſt order, which cannot be done, 6 . p 
but by appeal ; for the order of two juſtices is a dertermi- eorge , 


nation of the right againſt all perſons, till it be reverſed: l 9 


George . 
Jane I 
= Silchefler 

proved, t 


E. 5 G. 2. K. and Northfeatherton, Two juſtices made —_— 


an order, by which they removed a man, his wife and 3 

4 children, naming them, to Featherten; and there was no | a 
appeal. Afterwards Featherton finds out that this woman ; Ip 
was not the wife, for that the man, tho' married to her, 
was married before to another woman, and conſequently 
the ſecond marriage totally void, And they remove the rule”: 
woman by her maiden name to Hor/ington, and the four ww 8 
children thither alſo as baſtards. Hor/engton appeals; and tze 29s 
the ſeſſions upon hearing the matter ſtate the caſe ſpecially, g jule 
that this woman and the 4 children were the ſame with = . 4 


| | and- DS 
the woman and children removed by the firſt order, gave wife, it m 


court: They ought to have appealed, and not ſent them 
back; and held the order of the firſt two juſtices to 
be good, becauſe there was no appeal againſt it. Fil. 
27 | 


and got that ſet aſide, and ſent the man back thither 
and the juſtices there ſhould have ſent him to Chipping 
Farringdon, Therefore the latter order was naught. 2 
Salk. 488. | 


foever th 
its being 
part from 


Pod. (Remoyal:) 
pave judgment that the firſt order was concluſive, and 
thereupon quaſhed the ſaid ſecond order. And by the 
court; They have flipped their opportunity, and the firit. 
order not appealed againſt is concluſive. S/. C. V. 1. 
154. ; | 
"3, 16 C. 2. Nympsfield and Moodcheſter. In 1731, a 
man and his wife were removed from Nympsfield to Mooa- 
chefter, and there was no appeal, They had afterwards re- 
turned to Nympsfield, and had there three children, who 
were now ſent from Nympsſield to IHoodeheſter together with 
the father, And upon an appeal as to the children, it 
was offered to give in evidence, that the man had a former 
wife, and conſequently the children born at Nympsfield 
were as baſtards ſettled there. The ſeſſions refuled to let 
///rdchefler go into this evidence, being of opinion, that 
I/odchefter was concluded by the firſt order unappealed 
from, and that it made no difference that the chiidren 
were born afterwards. The court, on debate, confirmed 
both orders: For the marriage being eſtabliſhed by the firit 
order, the ſettlement of the children (which is derivative) 
follows of courſe ; and can no way be impeached, but by 
entring into the merits of the firſt 0:der, which hath been 
acquieſced in. And nothing is more eltablithed, than that 
an order unappealed from is concluſive. - Str. 1172. Bur. 
Settl. Caf. 191. 

H. 6 G. 3. Silcheſter and Enbggn. Two juſtices remove 
George Wiſe and Fane his wife from Newbury to Enborn, 
and their order was not appealed againſt. Afterwards, 


the pariſh of Enborn finding that Fane was not the wife of 


George Miſe, two juſtices remove her, by the name of 
Jane Moor ſinglewoman, from Enborn to Silche/ter, 
Silche ter appeals. And on hearing the appeal, it was 
proved, that the ſaid Jane never was married to the faid 
George Wiſe, And therefore the ſeſſions affirmed this 
order of the juſtices. But by the court, The ſeſſions 
order muſt be quaſhed. They ſaid, that whatever the 
hardſhip might be in this particular caſe, or how doubtful 
foever this queſtion might be if it were res integra ; vet 
its being fully ſettled, was a reaſon for them not to de- 
part from it now : For that are deciſis was always a good 
rule ; and never more fo, than in caſes of ſettlements of 
paupers, where it would make the utmoſt conſuſion if 
they ſhould overturn ſettled determinations, which the 
Juſtices all over England had been uſed to look upon as the 
rules of their conduct in ſimilar cafcs. If {he was not his 
wife, it might have been controverted. But as they have 


G #2 ne- 
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Court equally | 
divided on the 


appeal. 
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neglected to appeal, when they had a proper opportunity 
to ſhew it, they are eſtopped to ſay ſo now. Bur rem“ 
Settl. Caf. 551. 
T. 21 & 22 E. 2. Sution St. Nicholas and Leveringtm, 
ohn Buntin, the pauper, was removed from Sutton St. 
Mary's to Leverington. Leverington did not appeal. And 
yet the ſeſſions confirmed this original order, though un- 
appealed from. Four months after the firſt order, a ſecond 
original order was made, to remove the pauper from 
Leverington to Sutton St. Nicholas. Which ſecond original 
order was ccnfirmed at the ſeſſions upon appeal. By the 
court, the ſecond original order, and the order of ſeſſions 
confirming it, were quaſhed; and the firſt original order 
was confirmed, For Leveringion was bound by the fuſt 
original order unappealed from, unleſs ſome fubſequent 
ſettlement appears. And four months is not a ſufficient 
diftance of time, whereupon to ground a preſumption of 
having acquired a new ſettlement. And the order of ſeſ- 
ſions, confirming the firſt original order, was quaſhed, as 
being a voluntary and extrajudicial act of the ſeſſions, to 
confirm an order which was not complained of.—And the 
like was done in the caſe of Godalming and St. Michael's in 
Wincheſter, in the 13G. 2. The order of ſeſſions, which 
confirmed the firſt original order, was quaſhed ; becauſe it 
was not made upon appeal , For which reafon, it was 
agreed by the court and counſel to be void. Burrows Sell. 
Caf. 270. 

4. By the aforeſaid ſtatute of the 13 & 14 C. 2. it v 
expreſſed, that the juſtices upon the appeal, ſhall do to the 
parties juſtice according to the merits of their cauſe, 

And by the 5 G. 2. c. 19. On all appeals to the ſeſſion 
againſt the judgments or orders of any juftices of the peace, the 
Juſtices there ſhall cauſe defects of form to be rettified and 
amended, without any colt to the party, and after ſuch amend- 
ment ſhall proceed to hear the truth and merits of the cauſe. 


2. | 
5. 7. $& 9 G. 2. K. and the juſtices of Weſtmorland, 
Order of two juſtices of the borough, for removing a poot 
family. Appeal to the ſeſſions of the county, at which 
only four juſtices were preſent, who were equally divided; 
ſo no determination was made, nor the appeal adjourned. 
A mandamus was directed to all the juſtices of the county 
in general, to proceed on the appeal. It was returned, 
that at ſuch a ſeſſions an appeal was lodged, and that four 
juſtices only attended, two whereof were intereſted in 


the queſtion, the other two were divided in * 


3 . 
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It was agreed en all hands that this return was very odd, 


and not to be ſupported. Sir Thomas Abney objected, 
that the writ of mandamus was bad, and ought to be 
quaſhed, for that it doth not appear, that the appeal was 
before them; and that, for ought appears, the mandamus 
requires the juſtices to do an impoſſible thing, viz. to 
proceed on an appeal not before them, fince the appeal 
being lodged at a former ſeſſions, was not continued over 
to the ſubſequent ſeſſions, and therefore was by law gone. 
Mr. Robinſon on the other fide ſaid, that it was not uſual 


in ſuch caſes to return the continuance ; but that if in 
fact there was no ſuch continuance, the fault was in the 


juſtices, who ought to nave adjourned the appeal, till by 
the coming of more juſtices, the matter might have been 
determined. By Lord FHardwicke Ch. J. the queſtion is, 
Whether there is a poſfibility of the juſtices proceeding 


in this appeal ? He' thought, if there was not, as there 


would be a failure of juſtice in this reſpect, an information 
ought to go againſt the juſtices who were at the ſeſſions, 
He ordered the caſe to ſtand over, and recommended it to 
Sir Thomas Abney to adviſe his clients to proceed on the 
appeal, or return the continuances; and ſeemed at 
length inclined, if they did not comply, to grant a 
peremptory mandamus. Seſſ. C. V. 2. 193. But the 


pauper in the mean time running away, nothing further 
was done | | 


6. M. 3 An. St. Andrew's and St. Clement's Danes, The 


ſeſſions made an order, on an appeal from an order. 


ſubſequent order ; and a certiorari being brought, both 
orders of ſeſſions were returned thereon. - By Holt Ch. J. 
The ſeſſions is all as one day, and the juſtices 'may alter 
their judgment at any time, whilſt it continues; but they 
ſhould not have returned the vacated order, but only the 
latter; for the effect of the court's ſetting aſide the firſt 
order is, that it ceaſeth to be an order, and conſequently 
ought not to be returned as an order vacated by another 
order, but it ſhould have been annulled and made nothing. 


2 Salk. 494, 606. | | 


7+ And for the more effectual preventing of veratious re- 


appeal concerning the ſettlement of any poor perſon, or upin 
any proof before them there to be made, of notice of any ſuch 
appeal to have been given by the proper officers to the church 
waraens or overſeers of any pariſh or place (though they did 
not afterivards proſecute ſuch appeal), ſpall at the ſame ſelſons 
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d order to the party in whoſe behalf ſuch appeal ſhall be deter- 
mined, or to whom ſuch notice did appear to have been given, 
ſuch caſis and charges in the law, as by the ſaid juſtices in their 
diſcretion ſhall be thought maſt reaſonable and juſt ; to be paid 
by the churchwardens, over/eers, or any other perſon, againſt 
whom ſuch appeal ſpall be determined, or by the perſon that dtd 
give ſuch notice; and if the perſon_ordered to pay ſuch coſts, 
ſhall live out of the juriſdiction of the ſaid court, any juſtice 
where ſuch perſon ſhall inhabit, ſhall on requeſt to him made, 
and a true copy of the order for the payment of ſuch. cofts pro- 
duced, and proved by ſame credible witneſs on oath, by his 
warrant cauſe the ſame to be levied by diſtreſs ; and if no ſuch 
diſtreſs can be had, ſhall commit fuch perſon to the common gaal, 
there io remain by the ſpace of 20 days. 8 & W. c. 30, 
ſ. 3. | 

47 5 G. 2. K. and the juſtices of the county of Nottingham, 
A mandamus was granted for the juſtices to give coſts to 
the party in whoſe favaur the appeal had been determined ; 
yet upon their return of it, the court held it reaſonable for 
them to have the power of judging whether coſts ſhall 
be allowed or not, and thereupon quaſhed the writ of 
mandamus. Nelſ. Juſtice. Tit. Poor. 

E. 16G. 2. Stansfield and Spotland. The ſeſſions ad- 
journed the appeal to the next quarter ſeſſions, and order- 
ed four guineas coſts to the appellants : W hich order was 

quaſhed as to the coſts ; for the ſeſſions cannot give coſts 
on a mere adjournment of the appeal, without hearing it. 
| Burrows Settl. Caf. 205. 

Maintenance to 8. For the preventing of vexatious removals, if the juſtices 
pe 161mbuiled. all at their quarter ſeſſions, upon an appeal before them there 
had, concerning the. ſettlement of any poor perſon, determine in 
favour of the appellant, that ſuch poor perſon was unduly re- 
mved, they ſball, at the ſame quarter ſeſſions, order and award 
to ſuch appellant, ſo much money, as ſhall appear to the ſaid 
Juſtices to have been reaſonably paid by the pariſh or other place 
on whoſe behalf ſuch appeal was made, towards the relicf of 
fuch poor perſon, between the time of ſuch undue removal, and 
the determination of ſuch appeal; the ſaid money ſo awarded, 10 
le recovered inthe ſame manner as coſts and charges upon an ab- 
i peal are to be recovered by the flatute of the 8 SV. 9 G. 

. | | 
þ 300. 2. St. Mary's Nottingham and KRirklington. 
Motion for a mandamus to the juſtices of the town and 


paxiſh of Kirklington the expence and charges their * 
| 2 | had 
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had been put to, in keeping a poor perſon from the time of 
his removal, till the order was diſcharged by the ſeſſions 
upon appeal. And a mandamus was granted. S/. C. V. 2. 
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| 77 16 G. 3. Great Chart and Kennington, The order of 
the two juſtices was quaſhed by the ſeſſions for inſufficiency 
and the ſeflions thereupon order, that the coſts of main- 
taining the pauper, ſince the time of his removal, ſhall 
abide the event of the cauſe, in caſe the ſaid pariſh of 
Great Chart ſhall think proper by another order to remove 
the pauper to the ſaid pariſh of Kennington, Which order, 
as to the coſts, was quaſhed by the court of king's bench; 
becauſe the ſeſſions muſt either give or not give coſts at 
the time when they make their order. Burrow's Settl. Caf. 
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T MN. 13 M. Mynton and Stony Stratford. By Holt Ch. J. Order confirmed 
and the court ; If on appeal to the ſeſſions an order be 5 Pra, 
diſcharged, that judgment binds only between the parties: SIE 

But when upon appeal an order is confirmed, that is con- 

clufive to ail perſons as well as to the parties; for it is an 

adjudication that this is the place of the party's laſt legal 

ſettlement. 2 Sa. $27. | 4 
M. 10 V. Harrow and Riſelip. A perſon comes into I: 


: 
. . 1 
Harrow, and being likely to become chargeable, was re- - +0 


moved to Riſelip. Kiſelip appealed; and upon the appeal he * i | 
was adjudged to be ſettled at Riſelip. Afterwards R:ſeiip 6 400 
diſcovered, that Hſendon was the. place of his Jait legal | 


ſettlement, and ſent him thither; and the queſtion was, 4h 
Whether af er the adjudication upon the appeal, Riſelip 1 
| 1 was not eſtopped againſt all the world, to ſay, that R:felip Wis 
was not the place of his laſt legai ſettiement. By 1 1 
7 - Chet Riſelip is eſtopped to ſay otherwiſe; for-if Riſelip : | 1 
| had not been the very place of his laſt legal ſettlement, 19 
1 the juſtices mult have ſent him back to Harrow, who were | 0 
4 firſt poſſeſſed of him, for that reaſon, becauſe they were p | 
? poſſeſſed of him, and he did not belong to Rifelip. And 1 
now this is in effect the ſame queſtion again, namely, | 10 
a | Whether he belongs to Riſelip 5 Which queſtion has been 1 
"= | already determined by the juſtices on the appeal, who have wal. 
- | adjudged that he was laſt ſcttled at Riſelip. Now this La 
7 point being determined, the appeal muft be final and con- | + 
|  Clulive, otherwiſe there would be no end of things. 2 1 
1. | Salk. 5 24. 3 Sal 261. | | 4 | 
d E M. 6 G. Little Bitham and Somerby. A perſon is ſent 1 
1e dy order of two juſtices to Sↄmerby, as the place of his lait if 


legal ſettlement. Somerby appeals, and the order is con- 


: Gg 4 | firmed, 1 Þ 


tween the part. es. 
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firmed. Soon after, without ſtating that he had gaincd any 
new ſettlement, Scmerby ſends him to a third place. By 
the court, An order of reverſal] is final only between the 
two pariſhes ; but if it be confirmed, it is final as to all the 
world; and therefore no new ſettlement appearing, the 
order of removal from Somerby muſt be quaſhed, Str. 232. 
Order quaſhed on 10. H. 10 V. St. Michaels Bedingham and Kin: ſlin 
the merits, con- Botoſey. Order reverſed on the appeal is concluſive only 
clue can de, as to the pariſh acquitted, but the firſt pariſh may remois 
again to any pariſh not party to the former removal. 2 
Saik.f486. s | 
T. 9G. Feſton and Carlton. Two juſtices fend a poor 
perſon from Fofton to Carlton. On appeal the order is 
quaſhed ; and at three months end, two juſtices, without 
ſhewing any new ſettlement ſince the laſt order, make 2 
no order to remove him from Faſton to Carlton a cond 
time. But by the court, The laſt order muſt be quaſhed: 
The caſe. of Barrow and Ingalſby, E. 11. An. was at the 
diſtance of nine months, but the court quaſhed it, becauſe 
there could be no inconvenience in putting them to ſhew a 
new ſettlement. Str. 567. | 
E. 29 G. 2. Bradenham and Thame, Two juſtices by 
order of removal, dated December 30, 1754, fend John 
Saunders and Sarah his wife and four children from Than: 
to Bradenham, as the place of their laſt legal ſettlement. 
Bradenham appealed to the next ( Epiphany) ſeſſions, and 
the order of two juſtices was diſcharged. Afterwards on 
March 28, 17 55, two juftices make a new order, for re- 
moving Sarah the wife of John Saunders and her children 
from Thame to Bradenbham. Upon appeal, the ſeſſions ad- 
judge the laſt ſettlement of Sarah Saunders and her chil- 
dren to be in the pariſh of Bradenbam, and confirm the 
order. On removal of theſe four orders into the court of 
king's bench, it was moved to quaſh theſe two laſt or- 
ders; and argued, that the order of reverſal was con- 
cluſive between the two pariſhes, that ſo there might be 
an end of things; and that one ſeſſions ſhall not coun- 
teract and control the acts of a former, unleſs they ſtate 
ſpecially, which they have not done here. By the court; 
The laft orders muſt be quaſned. We muſt take the 
appeal, on which the original order is diſcharged, to be 
on the merits. The matter has been determined already 
between theſe two pariſhes, and it muſt be conclulive. 
But it is faid, there ate caſes where there may be a new 
removal, as ſuppoſing there had been one or two ycats 
diſtauce between the two orders of removal, er a ſuf a 
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ent time to gain a new ſettlement; yet the court will 
not intend one gained, unleſs it is ſtated in the order. 
And in this caſe there is no ſuch time. Burrow's Settl. 


Caf. 304. 


10 E. 19 G. 2. Oſgathorpe and Diſewarth. A perſon was 
4. removed by order of two juſtices from Diſeworth to Ofza- 
un thorpe; which order on appeal was diſcharged. He was 
ly by a ſecond order ſent from Diſervorth to Oſgathorpe as a 
ve certificate man; and upon an appeal it was ſtated, that 
2 the firſt removal was before he became chargeable, and 
the ſecond after he became ſo; and the ſeſſions were of 
or opinion, that the firſt determination was not final be- 
Is tween the pariſhes, and therefore confirmed the ſecond 
Out order of removal. It was moved to quaſh theſe two laſt 
£4 orders, on the authority of thoſe caſes wherein it hath 
ond | been determined, that a reverſal is final between the par- 
ed: \ ties, But by the court, So it would be, if the ſpecial 
the : matter did not appear ; a certificated perſon cannot be ſent 
auſe E back, until he is actually a charge: a removal before is 
Wa : premature : The conſequence of which only is, that he 
& muſt be ſuffered to remain till he doth become chargeable, 
« by Z but not to make a premature removal final for ever. The 
John j laſt orders muſt be confirmed. Str. 1257. 
han ; H. 8 G. 2. Cirenceſter and Coln St. Aldwin's, The 
zent. pauper was removed from Minety to Coln St. Aldwin's ; 
and and on appeal the order was reverſed. Afterwards he 
s on was removed from Cirenceſter to Coln St. Aldwin's. The 
r re- former removal was on complaint of the pariſh of Mine- 
laren | yũ; the latter on complaint of the pariſh of Cirenceſler: 
8 ad- The pariſh to which the pauper was ſent on both com- 
chil- plaints, was Coln St. Aldwin's: On appeal 2gainſt this 
n the latter order, the ſeſſions quaſhed the ſame, becauſe they 
urt of thought the firſt order concluſive. By the court: An 
ſt or- order confirmed binds all the world: But when diſ- 
con- charged, it is binding only between the parties concerned. 
cht be For the diſcharge of the order doth not determine where 
coun- the pauper is ſettled; but only, that he is not ſufficiently 
y ſtate proved to be ſettled in the particular pariſh to which the 
court; Juſtices had removed him. And lord Hardwicke Ch. J. 
ke the faid, he took it to be clearly ſettled, where an order of 
„to be removal is confirmed, that it is concluſive to all the 
already world ; where it is diſcharged, that it is concluſive only 
eluſive. between the two contending pariſhes: And this diſtinc- 4 
> a new tion is reaſonable ; becauſe a third pariſh may be able to | 1 
o years give better evidence than the other could. And this lat- | | 
ſuffici- | 
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Burrow's Settlement 


ter order of ſeſſions was quaſhed. 

. 8 
. = G. 2. Bentley and Baxterly. The pauper was 
firſt removed from Baxterly to Stourbridge, which order, 
on appeal, was diſcharged. Then Baxterly removed to 
Bentley, and Bentley, upon appeal, offered to give evi— 
dence, that the pauper had gained a ſettlement at Stour- 
bridge, ſubſequent to the ſettlement which they acknow- 


ledged he had gained in Bentley: The ſeſſions refuſed to 


hear this evidence, becauſe the ſettlement ſet up in Stour - 
bridge was anterior to the firſt appeal made by Stourbridge, 
and confirmed the order of removal to Bentley, —By lord 
Mansfield Ch. J. and the court. An order confirmed con- 
cludes all the world. It is a ſuit inſtituted and deter- 
mined by a court having proper juriſdiction, between all 
proper parties. For the pariſhes and the pauper were the 
only proper parties. It is eſtabliſhing one certain fact, 
which when aſcertained regards all the world, and is not 
to be conſidered in the light of a res inter alics ata. do 
the finding that ſuch a one was the father of ſuch a child, 
or the fact of a marriage, or that a perſon is executor, 
by ſuit properly inſtituted in the ſpiritual court; in all 


theſe caſes, when the fact is once eſtabliſhed by proper 


judges, and between proper parties, it is a truth Which 
regards the whole world. But an order diſcharged, i 
only a kind of negative finding, that ſuch a ſettlement is 
not the laſt legal ſettlement. But does this eſtabliſh the 
affirmative, namely, What is ſo? There is all the rea- 
ſon in the world to let in a third pariſh, not party to the 
ſuit, to give what evidence they can; becauſe it would 
otherwiſe open a door to much colluſion between pariſhes. 
The ſeſſions in ſubſtance have ſaid no more than this; 
„ Upon the caſe made out to us, the pauper is not ſet- 
ce tled at Stourvridge ;”” but this ought not to conclude 
the third pariſh from giving what evidence they can to 
diſcharge themſelves, And nothing is more common in 
ſettlement caſes, than for one pariſh to be able to get at 
evidence, which another pariſh could not produce. 


And the orders were quaſned. Burrow's Setil. Caf. 425. 


11. An order of two juſtices, if quaſhed at the ſcſhons 
upon an appeal, for want of form only, is not concluſive 


the two pariſhes. Foley 276. = 
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the order of ſeſſions being in that caſe final, unleſs 
there had been error in form. 1 Ventr. 310. 

M. g An. South Cadbury and Braddon. On appeal to 
the ſeſſions, the court diſcharged the firſt order. It was 
moved to ſet aſide the order of diſcharge, becauſe the juſ- 
tices do not ſay, whether they diſcharge it for form, or 
on the merits; for if it was for form, the pariſh is not 
bound; but if on the merits, the pariſh in conſequence 
is hereby diſcharged for ever. But by the court: The 
juſtices are not bound to expreſs the reaſon of their judg- 
ment, any more than other courts ; but the reaſon of their 
judgment muſt be collected from the recurd. Particu- 
larly, | g 

if the ſeſſions reverſe the firſt order, and that being re- 
moved appears to be good, this court will intend it was 
reverſed on the merits, and affirm the order of ſeſſions. 

If the ſeſſions reverſe the firſt order, and that being 
removed appears not to be good, we muſt intend it was 
reverſed for form, and affirm the order of reverſal, 

But if the ſeſſions affirm the firſt order, and that appears 
to be good, we mult affirm the order of ſeſſions. 

But if the firſt order appears bad, and the ſeſſions affirm 
it, this court will reverſe it, becauſe it appears naught. 
2 Salk, 607. TRE 

So that the caſe is this: If the ſeſſions by their order do 
barely affirm or quaſh the order of two juſtices, and both 
the ſaid orders are removed into the king's bench, the 
court hath nothing properly before them to judge upon, 
but the validity of the firſt order of the two juſtices. And 
if that order appears goed as to form, and is confirmed by 
the ſeſſions, the court will intend it was confirmed upon 


4 the merits; If it is good as 10 form, and quaſbed by the ſeſ- 


ſions, the court will intend it was quaſhed upon the me- 
rits; If it is bad as to form, and is confirmed by the ſeſ- 
ſons, the court will quaſh the confirmation, becauſe it 
appears ta be erroneous; It it is bad as to form, and is 


= 4ua/hed by the ſeſſions, the court will intend it was quaſhed 


tor form, 5 
But if the ſeſſions, by their order, do not barely affirm 
or quaſh the order of the two juſtices, but ſet forth the 
reaſons of their ſaid order, and ſtate the caſe ſpecially 
thereupon; then the court will judge upon the caſe ſo 


ſtated by the ſeffions ; that is to fay, they will judge of 
the law as it ariſes upon thoſe facts tated, but not of the 
facts themſelves, for thoſe they will ſuppoſe to have ap- 
peared ſufficiently to the juſtices upon the evidence. 


And 
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And this is the method, when the juſtices are doubtful in 
point of law, whereby to obtain the opinion of that court, 
namely, in their order of ſeſſions which confirms or 
quaſhes the order of the two juſtices, to ſtate the caſe 
ſpecially; and then the party which is not ſatisfied, by 
procuring the ſame to be removed into the king's bench 


by certiorari, may have it determined there by the judg- 


ment of that court, who will quaſh or confirm the order 


of ſeſſions as they ſee cauſe. 


If the juſtices will not ſtate the caſe ſpecially, tho? it 


may be a blameable conduct in them in ſome inſtances, 


yet there are no means to compel them. As in the caſe 
of Oulton and Wells, M. q G. 2. Two juſtices removed 
three children of Francis Ailmer from Wells to Oulton; 
and the ſeſſions upon appeal confirm their order, gene- 
rally, without ſtating any ſpecial caſe. The counſel for 
Oulton excepted at the ſeſſions to their refuſing to ſtate 
the caſe ſpecially, and delivered into court a bill of ex- 
ceptions under their hands, which was read and received 
by the court. The ſubſtance of the exceptions was; 


that the ſaid children, after their father's death, went 


with their mother to an eſtate of her own at Burnhan 
Overy, and there inhabited with her upwards of three 
months. Theſe exceptions were returned up togethei 
with the orders. And it was moved to quaſh the order 
of ſeſſions, together with the original order of two ju- 
ſtices. The court were inclinable to come at this caſe 
if they could, as it ſeemed to be a determination againk 


Jaw. But by lord Harwicke Ch. J. To what purpoſe 


ſhould we make a rule to ſhew cauſe why this order of 
ſeflions ſhould not be quaſhed? For I do not ſee, that 
we can ever make ſuch a rule abſolute ; becauſe this that 


js alledged to have been the real ſtate of the cafe, doth not 


appear to us to be the fact. And how can we take it for 
granted, that it was the real fact? To be ſure, it is 
thing very much to be cenſured' and diſcommended, when 
an inferior juriſdiction endeavours to preclude the parties 
from an opportunity of applying to a ſuperior. But fill 
we. muſt go according to the due courſe of law. And 
Mr. juftice Page ſaid, he never knew an inſtance, that 


this court could force the juſtices, againſt their will, to 


ſtate a ſpecial caſe. Burrow's Settl. Caf. 64. | 
And in the caſe of *Preflon upon the hill and  Dareſour, 

E. 9G. 2. Two juſtices made an order for removal of 

the pauper from Dareſbury to Pre/ton. And upon appeal 


to the ſeſſions, they confirmed the ſaid order, general): 
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not caring to ſtate any ſpecial caſe in their order. A mo- 
tion was made to quaſh theſe orders; which came before 
the court upon a bill of exceptions, containing a ſpecial 
ſtate of the caſe. On ſhewing cauſe, the ſingle queſtion 
was, Whether a bill of exceptions would lie in this caſe 


to the court of quarter ſeſſions. By lord Hardwicke Ch. J. 


This is a caſe of great conſequence. And there may be 


very great inconveniencies on either fide, It hath been 
much wiſhed, that a bill of exceptions would lie to the. 
juſtices at their ſefſions ; becauſe otherwiſe it may ſome- 
times happen, that they may determine in an arbitrary 
manner, contrary to the reſolutions of the courts of law. 
For if the juſtices will not ſtate the facts ſpecially (tho' 
requeſted to do ſo) when the matter is doubtful, this is 


a very blameable conduct in them, and it is to be wiſhed 


that it might be avoided, On the other hand, there may 
be very great inconveniencies ariſing from the abuſe of 
bills of exceptions. And this matter of the ſettlement of 
the poor, which ought to be rendred cheap and ſpeedy, 
may by ſuch means be rendred dilatory, expenſive, and 
burthenſome. And after a full hearing of the arguments 
on both ſides, the court were unanimouſly of opinion, 
that a bill of exceptions doth not lie to the quarter ſeſ- 


ſions. Burrow's Settl. Caſ. 77. 


AFTER determination of. the appeal, if the order 
is reverſed, there is a difficulty ſometimes in getting the 
paupers back again to the place from whence they were 


_ unlawfully removed. If they will not or are not able to 


return of themſelves, it ſeemeth that the place where they 
are cannot lawfully be rid of them but by another order 
of the juſtices, ſetting forth the matter ſpecially. As in 
the caſe of Honiton and South Beverton, M. 8 I. Two 
juſtices remove a man from Honiten in the county of De- 
von, to South Beverton in the county of Somerſet. They 
appeal to the ſeſſions in Devon, where the order is rever- 
led. Now two juſtices in the county of Semerſet may by 
order remove him to Honiton again; for it is but an ex- 
ecution of the order of ſeflions, which could not other- 


wiſe be done, becauſe it is out of the juriſdiction. of the 
court of ſeſſion, Comb, 401. 
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relief. 


1. Of the poor rate. 

ii. Taxing others in aid. 
iii. How far parents and children are liable to main. 
tain each other, | 


i. Of the poor rate: 


It is curious to a contemplative perſon, to inveſtizate 
by what ſteps and degrees the compulfory maintenance 


became eſtabliſhed in this kingdom. By a ſtatute made 


in the 12 R. 2. c. 7. the poor were reſtrained from wan- 
dring abroad, and were required to abide in the towns 
where they were born, or in other places within the hun- 
dred: within which diſtricts they were allowed to beg.— 
By the 22 H. 8. c. 12. the juſtices were to diſtribute 
themſelves into ſeveral diviſions; within which diviſions 
reſpectively they might licenſe perſons to beg.—By the 27 
H. 8. c. 25. the ſeveral hundreds, towns corporate, pariſhes, 
or hamlets, were required to ſuſtain the poor with ſuch 
charitable voluntary alms, as that none of them might of 
neceſſity be compelled to go openly in begging ; on pain 
that every perſon making default ſhould forfeit 208. 4 
month. And the churchwardens, or other ſubſtantial 
inhabitants, were to make collections for them with 
boxes on ſundays, and otherwiſe by their diſcretions. And 
the miniſter was to take all opportunities to exhort and 
ſtir up the people to be liberal and bountiful. By the 
x Ed. 6. c. 3. houſes were to be provided for them by the 
devotion of good people, and materials to ſet them on ]. 
And the miniſter, after the goſpel every Sunday, was ſpe- 
cially to exhort the pariſhioners to a liberal contribution, 
—By the 5 C 6 Ed. 6. c. 2. the collectors of the poor, 
on a certain ſunday in every year, immediately after di- 
vine ſervice, were to take down in writing, what every per- 
ſon was willing to give weekly for the enſuing year; and 
if any ſhould be obſtinate and refuſe to give, the miniſter 
was gently to exhort him; if he ſtill refuſed, the miniſter 
was to certify ſuch refuſal to the biſhop of the dioceſe; 
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ſuade him by charitable ways and means, and fo accord- $3 
ing to his diſcretion to take order for the reformation thereof. 4 
By the 5 El. c. 3. If he ſtood out againſt the biſhop's 1 


exhortation; the biſhop was to certify the ſame to the © * 
juſtices in ſeſſions, and bind him over to appear there: And Ny 
the juſtices at the ſaid feflions were again gently to move 5 


and perſuade him ; and finally, if he would not be per- 
ſuaded, then they were to aſſeſs him what they thought 
reaſonable towards the relief of the poor; and in caſe of 
refuſal, were to commit him till paid. By the 14 El. 
c. 5. power was given to the juſtices to lay a general af- 
/eſſment. And this hath continued ever ſince, For the 
ſtatute of the 43 El. c. 2. is but a re-enacting of former 
proviſions, with very little alteration ; as followeth : viz. 


= I, The churchwardens and overſeers of the poor of every Making a tate. 
le pariſh, or the greater part of them, ſhall raiſe weekly or other- 

. wiſe (by taxation of every inhabitant, parſon, vicar, and other, 

i and of every occupier of lands, houſes, tithes impropriate, pro- : 
n- . Priotions of tithes, coal mines, or ſaleable underwoods in the 

uf ſaid pariſh) a convenient ſtock of flax, hemp, wool, thread, 

_ iron, and other ware and fluff, to ſet the poor on work; and 

on I alſo competent ſums for the neceſſary relief of the lame, impo- 

at ; tent, old, blind, and ſach other among them being poor as are 

Tg not able to work, and alſo for the putting out poor children 

ra” apprentices, 43 El. c. 2.1. 1. | 

t of ö The churchwardens and overſeers] H. 2 An. Tawney's 

Ain | caſe, The concurrence of the inhabitants in making a 

8. 4 nate, is not at all neceſſary; for by theſe words the church- 

itial = wardens and overſeers may make one without them. L. 

with FKaym. 1013. 2 Salk. 231. 

5 1 Shall ratle] And if they refuſe to make a rate, the court 

Lore I of king's bench will grant a mandamus to compel them. 

0 7 2 upon ſuch a mandamus, the churchwardens and over- 

ork: 2 _ men returned that they had made a rate, and that 

7 65 | . / rate had been quaſhed on the appeal, and the ſeſſions 

= 1 8 Oe them to make a new rate, which they had 

lee 3 : ” y done and collected the money thereon, this was 

a" 3 _ to be a good return, K. and F/incanton, | i 

55 1 ut the court wil not grant a mandamus to make an 

=o | om rate; becaufſe it is to be preſumed the overſeers will do 

W 5 jultice, and if they do not, there is a proper remedy by 

niſter I appeal to the ſeſſions. {K, and Barn/taple.) 2 Barnard. 

wy Se. - | 
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Of every inhabitant] Where perſons ſhall come into, or 
occupy any premiſſes, out of which any other perſon aſ- 
ſeſſed ſhall be removed, or which at the time of making 
| ſuch rate was unoccupied, then every perfon ſo removing 
from, or coming into, or occupying the ſame, ſhall be 
liable to pay ſuch rate, in proportion to the time that ſuch 
perſon occupied the ſame reſpectively, under the like pe- 


originally aſſeſſed in ſuch rate; which proportion, in cafe 


1 of diſpute, ſhall be aſcertained by two juſtices, 17 G. 2. 
a an 38. . 12 1 
| Of every inhabitant, parſon, vicar, and other] Under theſe 
in words ſeems to be included the taxation of perſonal eſtates; 
ol- and real eſtates are charged by the words next after. 
was And when goods or perſonal eſtates are rated, it ought 
aſh- to be done in the ſame proportion as lands are taxed, 
. J. namely, every 1001. at the rate of 51. a year, or other 
10W, reaſonable intereſt, Read Poor. 
oy Every inhabitant—and every occupier of lands, &c.] A per- 
ſhed, ſon who hath lands in his occupation, and a ſtock of 
1 8080 goods and wares beſides, as a draper, grocer, and the 
. like, may be taxed for both, but not for ſuch ſtock or 
- Jn goods with which he uſes to manure his lands. Read 
SE Poor, L. Raym. 1280. | 
r that Stock in trade, and the houſe wherein the ſtock is 
kept, may be both rated towards the relief of the poor, 
and this ſhall not be a double tax; but if the land be 
thus : taxed, the ſtock upon it cannot be taxed alſo, for this will 
be double, Vin. Poor. E. 8. . 
and for : On a motion to confirm a tax laid by the juſtices on 
. the toll of a corporation, Hale Cn. J. ſaid, that on a re- 
a ference to him by both parties, he was of opinion that the 
toll was not exempted, but chargeable, though part of it 
I was to maintain the mayor. 3 Keb. 540. | 
It hath been reſolved, that ground rents are liable to the 
$. < poor rate, Comb, 62. 


3-8 | The overſeer of State Nayland in Syffolb made a rate, in 
0 9 . which he charged the quit rents of ſeveral manors within 
2 b the pariſh; which rate the juſtices refuſed to ſign, becauſe 
the quit rents ought not to be taxed: Whereupon the 
Overſeer, on application to the king's bench, obtained a 
rule to enforce the juſtices to ſign it; which was ſtrongly 
oppoſed, becauſe no inſtance could be given that ever the 
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quit rents were charged: but the court ordered the rate 
to be ſigned, and a warrant to diſtrain; ſo that if any 
perſon thought himſelf aggrieved, he might replevy, and 


the matter in law be brought in queſtion. Carth. 14. 


M. 3 Ja. 2. | 7 
In another like caſe, Eyre J. ſaid, that a quit rent is 
not taxable to the poor, for the tax ought te be laid on 
the occupier : But Holt Ch. J. ſaid, it was otherwiſe ru- 
led in the caſe of one Williams of Suffolk. Comb. 264. 


3 000 ; 


Finally, in the caſe of K. and Vandewall, E. 33 G. 2. 
This point came fully to be conſidered, Samuel Vande- 
wall, eſquire, was rated to the poor, for the quit rents, 


and other caſual profits of his manor, ariſing from eſ- 
cheats, heriots, fines, reliefs, and the like: And the ſeſ- 


ſions upon appeal confirm the rate. And the order of 
ſeſſions being removed by certiorari, lord Mansfield deli- 
vered the reſolution of the court, that they are not rate- 
able to the poor; which he ſaid was ſo clear, that there 
was no need to enter into reaſonings about it: And ſo far 
as appeared to the court, ſuch rents and profits had ne- 
ver been attempted to be rated before; and there is no co- 


lour for the attempt now, after more than a century and | 


an half ſince the making of the act upon which it is 
grounded. Burrow, Mansfield. 991. | 


Occupier] The farmer or occupier ſhall pay this tax, 
and not the landlord, who is never to be taxed for his 
rent; for then the Jandlord would pay twice : but if he 
be poſſeſſed of a fum of money, or other perſonal eſtate, 
he may be taxed for that. L. Raym. 1280. Dalt. 165. 

And the reaſon why the occupier is to be ſo charged is, 
that the poor rate is not a charge upon the land, but upon 
the occupier in reſpe& of the land. Fitz-Gib. 297. Caſe 
and Stephens. | 

M. 11 G. Theed and Starkey, The leſſor covenants 
with the leflee, to pay all taxes on the lands demiſed. 
The leſſee brought an action of covenant, and aſſigned 
for breach the not paying of the rates to the church and 
poor. Upon demurrer it was objected, that thoſe rates 
are perſonal charges, and not on the land: And for that 
reaſon the defendant had judgment. 8 Med. 314. 


Occupier of lands, houſes) E. 1 Ann. By Holt, Ch. |. 
Hoſpital lands are chargeable to the poor, as well a5 
others; for no man, by appropriating his lands to an hot- 


pital, can difcharge or exempt them from taxes to m_ 
| | they 
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they were ſubject before, and throw a greater burthen 
upon his neighbours. 2 Salk. 527. 

But with reſpect: to the hoſpital itſelf, it was determi- 
ned, in the caſe of St. Luke's hoſpital for lunaticks, A. 
1 G. 3. that the ſaid hoſpital is ſo, excepting only thoſe 
parts of them which are inhabited by the officers belong- 
ing to the hoſpital, as the chaplain, phyſician, and the 
like, in Chelſea hoſpital ; and theſe appartments are to be 
rated as ſingle tenements, of which the ſaid officers are 
the eccupiers. The reaſon why the apartments of the 
ſick or mad perſons are not to be rated is, that there are 
no perſons who can be ſaid to be the occupiers of them; 
For it would be abſurd to call the poor objects ſo with 
reſpect to this purpoſe; and the leſſees of the hoſpital in 


| truſt for the charitable purpoſes to which it is applied, 


cannot with any propriety be conſidered as the occupiers 
of it ; nor, laſtly, can the ſervants of the hoſpital, who 
attend there for their livelihood : And noother perſons (ſaid 
lord ansfiewd Ch. J.) can with any ſhadow of reaſon be 
conſidered as tuo occupiers thereof. Burrow; Mansfield. 
1053. | FER © 
Tithes] H. 4 G. K. and Turner, The defendant being 
aſleſſed towards the poor rate for his tithes as vicar, ap- 
pealed to the ſeſſions, where he is abſolutely diſcharged, 


But by the court, As vicar he is chargeable by the 43 El. 


and the ſeſſions hath only power to moderate, but not 
diſcharge. And the order of ſeſſions was quaſhed, Str. 
17 . | 

And a perſon who lets each pariſhioner his own tithes, 
is properly the occupier; and ought to be rated. Vin. 
Poo Bode . 

But if a parſon makes a leaſe of the tithes to one per- 
ſon, who afterwards lets the ſame to each pafiſhioner, 
there the leſſee is the occupier; and ought to be taxed. 
So if a man has a wood, or ſtanding corn, and ſells the 
ſame ſtanding ; the vender is the occupier; and ſhall be 
taxed, 8 Mod. 61. | 

T.8G. X. and the inhabitants of Lambeth; The par- 
ton lets his tithes to farm; and the farmer azrees With 
me tenant of the land, that in conſideration of his pay- 
ing ſo much, he ſhall retain the tithe, and gather in the 
whole crop without dividing : and which of the two is 
chargeable to the poor rate, as occupier of the tithes, was 
the queſtion. And the ſeflions diſcharge the leſſee of the 
parſon, and tax the tenant of the land, But by the court, 
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The order muſt be quaſhed. The farmer of the tithes is 
prima facie liable-to the poor rate, and therefore unleſs 
he can throw that charge over upon another, the tax muſt 
be made upon him. The tenant of the land in this caſe 
can never be ſaid to be the occupier of the tithes; for he 
is either a perſon who. buys the tithes, or elſe he is to be 
taken as only excuſed from paying any; and no bedy can 
ſay, but that though the parſon thinks fit to excuſe a pa- 
riſhioner, he will ſtill remain in point of law the occu- 
pier of the tithes. This agreement being only by parol, 
cannot enure as an under Jeaſe of a thing that lies only 
in grant. - Suppoſe it was the caſe of underwoods, which 
are ſold ſtanding, and the vendee grubs them up; can it 
he imagined, that makes him the occupier; or ſuppoſe 
the tenant ſells the whole crop ſtanding, will that make 
him leſs the occupier of the Jand ? If it ſhould, it would 
be impoſſible for the officers of the pariſh to know whom 
to charge. We mult take this tenant of the land to be 
like any other buyer of the tithes, fince he has no more 
title to them than any ſtranger whatſoever ; and when 

the parſon or his farmer receives a ſum of money in lieu 


of tithe, that is in law a receipt of the tithe; with this 


only difference, that it is not tithe in kind. In the caſe 
of a compoſition (as this is) or a modus, it was never 
thought but that the parſon was chargeable as occupier of 
the tithe: therefore there being no colour to charge the 
tenant of the land, the order of ſeſſions muſt be quaſhed. 
Str. 525. N | | | 


Coal mines or ſaleable underwwonds} That is, proportion- 
ing them to an annual benefit. Dalt. 165. 

In the caſe of the governor and company for ſmelting 
down lead, againſt Kichardſen and others, M. 3 G. 3. 2 


point was reſerved before Mr. Juſtice Bathur/? at Cas liſle 
aſſizes 1761, which was thus: The defendant had di- 


ſtrained for a poor rate aſſeſſed on the occupiers of the Ha 
mines lying in the pariſh of Aton; upon which they 
brought this action. The caſe ftates, that the plaintifis 
were leſſees from Greenwich hoſpital ; that they worked 
the mine, but did not live in the pariſh of Alſlon; that 
the profits of the hoſpiral that year amounted to 1900 1. 
but tnoſe to the plaintifis the leſſees, were quite precart- 
ous and uncertain, and that ſome years they gained no- 
thing; that no lead mines had ever been aſſeſſed, except 
in an inſtance or two ſince making this diſtreſs. By 
lord AZansfield chief juſtice : 
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than this; Whether a leſſee of lead mines, whereon no 
rent is reſerved, other than a certain proportion of the 
oar to be raiſed, is-rateable to the poor under the 43 Eligz. 
Now nothing. can be clearer, than that theſe mines are 
not within the letter of the ſtatute; for the legiſlature 
could never intend by the word coal mines to comprehend 
other ſpecies of mines. If they had meant to include 
them, they would either have enumerated them, or uſed 


the general word mines. So that the expreſſion coal mines 


expreſsly excludes mines of any other fort, as much as if 
they had been excepted. And there was a very good 
ground of exempting them ; as from the nature of work- 


ing them they are liable to more hazard and expence than 


coal mines are. And at that time, all copper, lead, and 
tin mines, in Derby/orre, Cornwall, and Mendip in So— 
merſetſhire (which are the only countięs where works of 
that kind were then eſtabliſhed) were governed by parti- 
cular Jaws; whereby any ſtranger conforming to the ce- 
remonies thereby required, was at liberty to work thoſe 
mines, without any reward to the owner of the ſoil, And 


as all theſe undertakings were attended with infinite ha- 


zard and expence, and often ruined the projectors ; it 7s 
no improbable conjecture, that the legiſlature meant for 


this reaſon, and in order_to encourage them to procced in' 


undertakings of this publick utility, to exempt them from 
any other burden or impoſition than thoſe that the miners 
law had impoſed, Indeed if a man has taken a leaſe of 
land, with privilege to dig for mines, he miy be rated 
for the land: But that is not the preſent caſe. And 


where the legiſlature have not impoſed a tax, this court 


cannot do it by conſtruction, © For example, the fees of 
a phy ſician or lawyer are not made liable by the act, and 
therefore cannot be rated. Upon the whole, as here 
might be a very good reaſon for not making theſe mincs 
liab e, which is fortified by uſage, and they are not 
within the letter of the act, I am clear they are not 


rateable. Mr. juſtice Deniſon was of the ſame opi- 
nion, By Mr. Juſtice Milmot: There is a material 


difference between coals and other mineral works. Coals 
are eaſily found; but a vaſt deal of time and money is 
often ſpent in diſcovering other mines. The legillature 


therefore conſidered, how dangerous it would be to diſ- 


courage theſe kinds of adventurers, by ſubjecting them to 
a tax. Another thing which convinces me, that the le- 
giſlature meant only to include coal mines is, that in the 
Ratute of 31 El. 7. concerning cottages, they have 
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uſed the words coal mines and all other mineralwarks ; which 


plainly ſhews, they never underſtood that coal mines 
would comprehend other ſorts of mines, 


In the ſaid pariſh] A man having lands in other pariſhes 
than where he lives, the ſame being in leaſe or not in 
leaſe, he is to be taxed in the pariſh where he lives, ac- 
cording to his viſible eſtate there, and not for his lands or 
rent in another pariſh. Dale. 165. 

For the taxation ought to be made upon the inhabi- 
tants and occupiers of lands within the pariſh, according 
to the viſible eſtates and poſſeſſions, real and perſonal, 

Which they have and enjoy within the pariſh, without re- 
gard to any eſtate which they have elſewhere. 2 Bulſtr, 
Ba by the 17 E. 2. c. 37. Where there ſhall be any 
diſpute in what pariſh or place improved waſtes, and drain- 
ed and improved marſh lands lie, and ought to be rated; 

the occupiers of ſuch lands, or houſes built thereon, tithes 
ariſing therefrom, mines therein, and faleable. under- 
woods, ſhall be rated to the relief of the poor, and to all 
other pariſh rates, within ſuch pariſh and place which lies 
| Neareſt to ſuch lands; and if on application to the officers 
of ſuch pariſh or place to have the ſame aſſeſſed, any diſ- 
pute ſhall ariſe, the juſtices at the next ſeſſions after ſuch 
application made, and after notice given to the officers of 
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the ſeveral pariſhes and places adjoining to ſuch lands, upon 
and to all others intereſted therein, may hear and determine |  - Tate, 
the ſame on the appeal of any perſon intereſted, and may * 
cauſe the ſame to be equally aſſeſſed, whoſe determina- fice 11 
tion therein ſhall be final. But this ſhall not determine poor, 
the boundaries of any pariſh or place, other than for the Lean 
purpoſe of rating ſuch lands to the relief of the poor, and till of 
other parochial rates. /. 1, 2. 4. 
Alloctance f 2. By the aforeſaid ſtatute of the 43 El. the ſaid rate at all 
4: San ae te and taxation ſhall be made, with the conſent of two juſtices, | mand, 
4 rat one whereef 15 of the quorum, dwelling i in or near the pariſh 1. 2, 
or diviſion. ſ. 1; = au 
And this conſent is uſually given, by the juſtices ſign- inbabi 
ing the ſame, with their allowance thereupon, thus: hall fe 
_ 
E two of his maje/ty's Juſtices of the peace in and for have 4 
W the ſaid county, one iuheregf is of the quorum, 4s out of 
conſent unto and allow of this af: ment : Wiineſs our hand: perſons 
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But this conſent is to be underſtood of two juſtices out 
of ſeſſions ; for the ſeſſions have no original power to or- 


der an aſſeſſment to be made, but only if it come before 


them by way of appeal : for in ſuch caſe the party would 
be deprived of the benefit of appealing. L. Raym. 798. 

And if the juſtices refuſe to ſign and allow the rate, 
the court of king's bench will grant mandamus to com- 
pel them. | | 

M. 7 G. K. and the juſtices of Dorcheſter. A manda- 
mas iſſued to the juſtices to ſign a poor rate made by the 
churchwardens and overſeers. Before the return a mo- 
tion was made to ſuperſede it, for ſeveral objections to the 
fairneſs of the rate; and that this would be ſpeedier and 
better for the poor, than to reſerve the debate of them 
for a formal return. But by the court, The two juſtices are 
neceſſary to ſign the rate only by way of form; for it is 
the churchwardens and overſeers that have the power of 
making it; and whether it be a fair rate or not, is proper 
for the juriſdiction of the ſeſſions, and was never intend- 
ed for our examination. The ſuper/edeas being denied, 
the juſtices returned, that they could not allow the rate, 
it not being a juſt and proper rate: and the court having 
before given their opinion of this upon the motion, they 
reſented this uſage ſo far, that they quaſhed the return, 
and ordered an attachment againſt the juſtices, who there- 


upon ſubmitted, and returned that they had allowed the 
rate. Str. 393. 5 


3. The churchwardens and over ſcers ſhall cauſe publick no- Rate to be pub- 
tice to be given in the church, of every rate for relief of the liſhed, 


poor, allowed by the juſtices, the next Sunday after ſuch al- 


lowance ; and no rate ſhall be reputed ſufficient to be collected, 


tll after ſuch notice given. 17 G. 2. c. 3. ſ. 1. 


4. And they ſhall permit any inhabitant to inſpect ſuch rate Any perſon may 
at all ſeaſonable times, paying 1 s. and (hall give copies on de- inſpect the ſame, 


mand, being paid 6 d. for every 24 names. 17 G. 2. c. 3. 


1. 2. 


And if any churchwarden or overſeer all not permit any 
mnhabitant to inſpect, or refuſe to give copies as aforeſaid, he 


ſhall forfeit 201. to the party grieved. ſ. 3. 
5. F any perſon ſhall be aggrieved by any aſſe//ment, or ſhall Ap peal agninft 


hade any material oljectian io any perſon's being put in or leſt the rate, 


out of ſuch aſſeſſment, or to the ſum charged on any perſon or 
perſons therein; he may, giving reaſonable notice to the church- 
wardens or overſcers, appeal to the next ſeſſions ; but if rea- 
fonable notice be not given, then they ſhall adjourn the appeal 40 
the next quarter ſeſſions after. 17 G. 2. c. 38. ſ. 4. 
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And on all appeals from rates, the juſtices ſhall amend the 


ſame, in ſuch manner only as ſhall be neceſſary jor giving relief, 


without altering ſuch rates, with reſpe& to other perſons men- 
tioned in the ſame ; but if upon an appeal from the whole rate, 
it ſhall be found neceſſary to ſet afide the ſame, then they ſhall 
order a new rate to be made. id. 1. 6. 

And the court may award on” N either party, as in caſes of 
. . . c 

W hich ſhall be recovered, according to the ſaid ſtatute, 
by indictment, if the party lives within the juriſdiction of 
the juſtices ; otherwiſe, by diſtreſs, or commitment where 
no diſtreſs is to be had. LY 

6. True copies of the rates ſhall be entred in a book, by the 
cyurchwardens and overſeers, within 14 days after all appeals 
from ſuch rates are determined; and they ſhall atteſt the ſame, 
by putting their names thereto ; and all ſuch books ſhall be kept 
by the churchwardens and overſeers for the time being, whereto 


all perſons liable to be aſſeſſed may Freely reſort, and ſhall be de- 


livered over from time to time, to the new churchwardens and 


over ſcers, as ſoon as they enter into their offices, to be preſerved 


and produced at the ſeſſiuns when any appeal is to be heard. 


. 
7. It ſhall be lawful as well for the preſent as ſubſequent 
churchwardens and overſeers, or any of them, by warrant from 
any two ſuch juſtices, one whereef is of the quorum, to levy the 
ſaid ſums, and all arrearages, of every one that fhall refuſe to 
contribute according as they ſhall be aſſeſſed, by diſtreſs and ſale, 
Fes 8" 2 vos oy 5 . | 
And by the 17 G. 2. c. 38. The goods of any perſon aſſeſſed 


and refuſing to pay, may be levied by warrant of diſtreſs, in any 


part of the county; and if ſufficient diſtreſs cannot be found 
within the county, on cath made thereof before a juſtice of any 
other county (which oath ſhall be certified in the warrant) the 
goods may be levied in ſuch other county or precincts, by virtue of 
ſuch warrent and certificate; and if any perſon ſhall be aggrieved 
by fuch &:fireſs, he may appeal to the next ſeſſions for the county 
or precintt where the «fſeſſment was made, 1. 7. | 
But by Holt Ch. J. in the caſe of Tracy and Talbot, T. 
2 An. The rate cannot be diſtrained for by virtue of a 
general warrant made before the rate ; but there ought to 
be a ſpecial warrant on purpoſe. 2 Salk, 5 32. That is to 
ſay, the non- feaſance of the party ſhall not be left to the 
judgment of the officer, who may out of private reſent- 


ment fell his neighbour's goods without ſufficient cauſe; 


but oath of the refuſal] muſt be made before the juſtices. 
And it is reaſonable that the party ſhould be heard in Fg 
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defence ; for he may ſhew cauſe variouſly why a diſtreſs 
ſhould not be granted; as, that the rate was not regularly 
allowed, or was not publiſhed in the church, or that he 


had given notice of appeal, or that no demand or refuſal 
had been made, and the like. 


The form of the Romo in which caſe may be this: 


in the 


Weſtmorland. f To A. O. of the pariſh of 


ſaid county, yeoman. 


E whoſe names are hereunto ſet and ſeals affixed, two of 

his majeſty's juſtices of the peace in and for the ſaid 

county, one whereof is of the quorum, do hereby ſummon you per- 
ſally to appear before us at the houſe 0 in in the ſaid 
county, on the——agy of ——at the hour of ———1n the 
forencon of the ſame day, to ſhew cauſe why you refuſe to pay the 
rate or aſſeſſment made jor the relief of the poor of the ſaid pariſh 


for this preſent year; otherwiſe we ſhall proceed as if you had 


appeared, Given under our hands and ſeals the— day of 
8 in the year of our lord . 


And then the warrant of diſtreſs thereupon may be 
thus : 


| To the churchwardens and overſeers of 
Weſtmorland, the poor of the pariſh of ——— in the 
| ſaid county, 


HERE AS in and by a rate and aſſeſſment made, 
\ VV aſeſſed, allowed, and publiſhed, according to the flatutes 
in that caſe made and provided, A. O. an inhabitant and oc- 
cupter of an houſe in the ſaid pariſh of was duly rated 
and aſſeſſed for and towards the neceſſary relief of the poor of 
the ſaid pariſh for this preſent year the ſum of 3s. And 
whereas it auly appeareth unto us, two of his majeſly's juſtices 
the peace in and for the ſaid county, one wheredf is of the 
| Juorum, as well upon the oath of O. P. overſeer of the poor of 

the ſaid pariſh, as otherwiſe, that the ſaid ſum of 3s. hath been 
| lawfully demanded of the ſaid A. O. and that the ſaid A. O. 
8 hath refuſed and doth refuſe to pay the ſame ; And whereas the 
8 ſaid A. O. having appeared before us in purſuance of our ſum- 
ons for that purpoſe, hath not ſhewed to us any ſufficient cauſe 
| why the ſame ſhould not be paid: [Or, Aud whereas it hath 
been duly proved to us upon oath, that the ſaid A. O. hath 
been duly ſummonea t o appear before us the ſaid juſtices, to = 
cauſe 
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cauſe why the ſame ſhould not be paid, but he the ſaid A. O. 
hath neglected to appear according to ſuch ſummons ; and hath 
not ſhewed to us any ſufficient cauſe why the ſame ſhould not be 
paid :] Theſe are therefore to require you forthwith to mat: 
diſtreſs of the goods and chattels of him the ſaid A. O. Andif 
within the ſpace of | four] days next after ſuch diſtreſs by you 
taken, the ſaid ſum, together with reaſonable charges of taking 
and keeping the ſaid diſtreſs, ſhall not be paid, that then you d; 


_ fell the ſaid goods and cha. tele fo by you diſtrained, and cut if 


the money ariſing by ſuch ſale, that you detain the ſaid ſum if 
and alſo your reaſonable charges of taking, keeping, and 
felling the ſaid diftreſs ; rendring to him the ſaid A. O. the 
overplus on demand. And if no ſuch difireſs can be made, that 
then you certify the ſame unto us, to the end that ſuch further 
proceedings may be had therein, as to law doth appertain. Given 


under our hands and ſeals this Hay of : 


And where any diſtreſs ſhall be made, for money juſtly 
due for relief of the poor, the diſtreſs itſelf ſhall not be 
deemed unlawful, nor the parties making it be deemed 
treſpaſſers, for any defect or want of form in the warrant 
for the appointment of overſeers, or in the rate, or in 
the warrant of diſtreſs thereupon ; nor ſhall the parties 
diſtraining be deemed treſpaſſers ab initio, on account of 
any irregularity, which ſhall be afterwards done by the 
parties diſtraining; but the party aggrieved by ſuch 
irregularity, may recover full ſatisfaction for the ſpecial 
damage, and no more, in an action of treſpaſs, or on 
the caſe. But where the plaintiff ſhall recover in ſuch 
action, he ſhall be paid his full coſts. But no plaintiff 
ſhall recover in any action, for any ſuch irregularity, 
if tender of amends hath been made by the party diſtrain- 
ing, before ſuch action brought. 17 G. 2. c. 38. / 5, 
9, 10. 


- 


Cemmitmentfor 8. In defect of ſuch difireſs, it ſhall be lawful for two ſuch 


want of diſtreſs. juſtices to commit ſuch perſon to the common gaol, there to remati 


Arrcars to be ie- 


without bail or mainprize, until payment of the ſame. 43 El. 
E | | 
9. And if any perſon ſhall neglect to pay to ſuch overſeers, tht 


eee wes ſucceeding overſeers fhall levy the arrears, and ſhall reimburſe 


ceecing over- 
ſeers. 


their predeceſſors the ſums which are allowed to be due to them 
in their accounts. .17 G. 2. c. 38. ſ. 11 

In caſe a perſon charged ſhall die before payment 
(which is a thing that muſt needs very frequently happen), 
it hath been doubted how far the deceaſed's goods in 


the hands of the executor or adminiſtrator are _ to 
| | antwel 
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0. anſwer the ſame. As in the caſe of Stevens againſt 
35 Evans and others, E. 1 G. 3. William Veſey was aſſeſſed 
7 to the poor rate, and died inteſtate. Admlniſtration of 
5 his goods was granted to John Stephens the plaintiff, After 
177 : which two juſtices executed a warrant, .in which warrant 
= the ſaid aſſeſſment was recited, and in the ſaid warrant 
ing : it was alſo recited that it appeared to the juſtices on 
1 | the oath of the late overſeer, that the ſum aſſeſſed had 
t of | been demanded of the ſaid William Veſey, and (ſince his 
a deceaſe) of his widow and repreſentative Suſanna Veſey, | 
_ | and that they refuſed to pay the ſame; therefore the 
15 juſtices require the officers to diſtrain the goods and bit 
_ chattels of the late William VeJey. An action of trover was 3 
15 brought by Stephens the adminiſtrator, and a ſpecial caſe 5 
— 5 was ſtated for the opinion oſ the court; and the queſtion [7 
as {tated was, Whether the diſtraining and taking and 1 
ſelling the cattle which were the goods of William Veſey, 1 
uſtle in the hands of the plaintiff his adminiſtrator, by virtue {| 
RELA of the faid warrant, was lawful, or not, —Mr. Norton, ; 
3 on behalf of the plaintiff, argued that it was not lawful, 
8 and that an action of trover is maintainable againſt the 
1 pariſh officers for taking them. And he made three 
alles objections : I. It was a bad rate; being made to reimburſe 
3 an overſeer, for the overſeer was not obliged to advance 
py the the money without a previous rate; and he may reimburſe 
tack himſelf out of the next, made in his own time : And 
ſpecial it was made for half a year, whereas it ought not to . 
5 have been for longer than a month. 2. Here was no 1 
1 refuſal by the repreſentative to pay the money. And 4 
laintiff | there can be no diſtreſs, without a previous demand and [is 
nor, | refuſal, The refuſal was made by Veſey who is dead; i 
iſtraln⸗ and by the widow, who was not in fact, tho' ſhe is in 
. [.8, i the warrant ſtated to be, his repreſentative, 3. Suppo- 
ſing the rate and warrant to be good ; yet the goods of 
wo ſuch V. eſey are not diſtrainable, in the hands of his perſonal re- 
e preſentative, for a rate made upon Veſey himſelf. There 
43 E. no inſtance of it, nor any caſe to ſupport this; there- 
ore it ought not to be ſupported, Nor is there any 
lern l. neceſſity for it; for the poor cannot ſuffer by the non- 
einburſe | ar we of this money ; there are other proviſions for 
| #0 them & Falling the money. This is a caſus omiſſus. The acts of 
| gs give no ſuch power to the juſtices, as to grant 
payment Wi 5 z and nothing can be intended in favour 
appen), il |} eir juriſdiction, It is not the thing that is rated, 
nes In - only the perſon, the occupier ; and the ſtatute gives 
jable to jc meags of compelling it, The refuſal to contribute 
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according: to the aſſeſſment is treated as an offence, and 
the offender is to be ſent to gaol. But the executor or 


| Poox, 


adminiſtrator is not an offender. It is a perfonal charge. 
An overſeer could not bring an action for it, even againſt 
the perfon charged. He muſt purſue the particular re- 
medy appointed by the act. And it fo, the court wil! 
never extend the remedy, againſt a repreſentative. If an 
adminiſtrator ſhould pay this rent, he might be guilty of 
a devaſtavit. And the compulſion by diſtreſs will not 


alter the caſe, or be an excuſe for a devaſiauit. ——— 
Mr, Biſbop, on the other fide, for the juſtices and pariſh 


officers: The court will not now enter into any objeCtion 
to the rate. The only queſtions therefore are, as to the 
warrant, and as to the aflets being diſtrainable in the 
hands of thè repreſentative. As to the demand of the mo- 
ney upon /eſey himſelf, it was made upon him, and is fo 


ſtated. And as to the demand upon the repreſentative, 


the end and intention of this ſpecial caſe was to ſettle the 
material point, the real queſtion, whether the goods of 
the perſon rated are or are not diſtrainable in the hands of 
the repreſentative. The practice is on our fide, that 
they are. It is no anſwer to ſay that other people are 
liable to pay, if the perſon rated does not: The queſtion 
is, Whether the repreſentative of the perſon rated is or 
is not liable. The authority to make this warrant, and 
to make the diſtreſs in obedience to it, is founded upon 
the ſtatute of the 43 El. which gives the remedy by di- 
ſtreſs, on refuſal to pay, The demand of the money 1s 
to be made, and in the preſent caſe was actually made, 
upon the perſon aſſeſſed: And that made it a debt from 
him. There was no need of a demand upon the repre- 
ſentative. _ The aſſets were already become liable, and 
remained ſo in his hands. As to the danger of a de- 


waftavit ; a repreſentative could not be guilty of a 4. 


vaſtavit, even by paying a ſimple contract debt before a 
bond debt, if he had no notice of the bond debt: And 
the diſtreſs made upon him would be a juſtification to 


him for paying it under the compulſion of ſuch diſtreſs, 


I do not fay, that the executor or adminiſtrator could 
be ſent to gaol, for non-payment of this debt ; but yct 
the aſſets in his hands are diſtrainable, as the proper fund 
out of which it is to be paid; eſpecially as no action 
would lie for it (as Mr. Norton agrees.) Mr. Nor- 


ton, in reply: No anſwer at all has been given to my 


_ objection to the rate itſelf. And I ſay, that even if the 


adminiſtrator were admitted to be liable to pay, Ns 
| | there 
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there ought to have been a previous demand upon him. 
No ſuch practice as what Mr. Biſhop ſpeaks of, is ſtated 
in the caſe; and therefore the court will intend that 
there is none ſuch. And I believe there is none. I ne- 
ver heard of it before. I take it to be directly the other 
way. And at all events, the poor cannot ſuffer; for 
there are other perſons who muſt make up the deficien- 
cy, in caſe this man do not pay. This is ſcarce a ſol- 
vent eſtate; becauſe the widow has renounced admini- 
ſtration, and it is granted to a creditor.” This is a charge 
upon the perſon, which dies with him : Like coſts pay- 
able by one who dies; (for which a bill in Chancery 
cannot be revived : And ſo in this court, upon infor- 
mations, they are gone by the death of the party.) And 


the adminiſtrator cannot poſſibly know, in what courſe 


of adminiſtration to pay this rate. If an executor or 
adminiſtrator pays a debt of a lower nature, at that 
time knowing of others of an higher, it is undoubtedly 
a devaſtavit. And here there may be debts of an higher 


nature, which the adminiſtrator may know of, And if 
he is obliged. to pay it under compulſion, he ought to 


pay it without compulſion, It is a charge impoſed ; 
not a debt. The caſe was left * open upon its being 
{tated at the trial, to all or any other objections that 
could be made upon the face of it. There were other 
debts beſides this. By Mr. juſtice Deniſon : That 
makes no difference. The queſtion is ſtated particularly 
upon this caſe; and is confined to the levying the mo- 
ney upon the repreſentative of the perſon charged. I 


ſhould think, the event muſt have often happened, in fact - 


and experience, The practice is not ſtated, But how- 
ever, the queſtion is, what the law is, and not what the 


| practice is. It is a rule, that upon a new ftatute which 


preſcribes a particular remedy, no remedy can be taken, 
but the particular remedy preſcribed by the ſtatute. 


Therefore clearly, no action of debt will lie for a poor 
rate. The remedy given by the act of the 43 El. mutt 


be conſidered with analogy to other like caſes. This 
ſtatute conſiders the perſon rated and refuſing to pay, as 


an offender. And it gives no authority but to diſtrain 


the goods of the offender. Therefore no goods are lia- 
ble to be diſtrained, by the words of this act, but the 
goods of the offender himſelf, I never apprehended, that 


eee, 


* Mr. Biſbop denied this. 
the 
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the goods of the perſpn aſſeſſed to the rate, can be charged 
in the hands of the repreſentative. And therefore (as at 
preſent adviſed) I ſhould think that this action will lie 
for taking them. I agree that this is in the nature of an 
execution: But yet it is perſonal; and I dd not know 
that it is a lien upon the aſſets. Mr. juſtice Wil- 
mot Concurred ; and faid he had no doubt about it. He 


thought the intention of the ſpecial caſe, which ſtates a 


particular queſtion, appeared to be, to ſubmit this 
queſtion only to the court. As to the objections that 
have been made to the rate; the firſt is of no great im- 
portance : For tho' you cannot make a rate to reimburſe 
_ overſeers ; yet the overſeer may immediately, whilſt in 

office, reimburſe himſelf out of the next money raiſed 
for the rate. As to the ſecond, he ſaid, he believed that 
whatever the law might be, the practice was, not to 
make theſe rates monthly. On the merits: It is not 
ſtated in the caſe, that a demand was made even upon 
Veſey (the perſon aſſeſſed), and that he refuſed payment; 
tho! it is ſo recited in the warrant. But that is not ma- 
terial. For I have not the leaſt doubt, but that the re- 
preſentative ought to have been convened before the ju- 
ſtices, and aſked, what he had to ſay why he ſhould 
not pay the rate aſſeſſed upon Veſey his inteſtate, This 
caſe ſeems to be like a Aire facias upon a judgment: up- 


on which, execution cannot be ſued out againſt the re- 


preſentatives, without afking them what they have to 
alledge why it ſhould not be taken out. At the time of 
the teſte of the warrant, they were the goods and chat- 
tels of the repreſentative, If the teſte had been prior 
to the death, they would have been the goods and chat- 
tels of the deceaſed. But if teſted after his death, they 
are not his goods and chattels, but the goods and chat- 
tels of the repreſentative. Therefore if the money had 
been demanded of the repreſentative, I ſhould have had 
great doubt, whether this warrant and diſtreſs would 
not have been good. For I cannot think that by the 
death of the perſon charged with this rate, the aſſeſſ- 
ment before made upon him and demanded of him would 
have been quite gone and loſt to the -pariſh, and could 
not have been any way come at. For tho' it may be a 
charge upon the perſon, yet it is a charge upon him in 
reſpe& of the thing occupied. And tho? he be called an 
offender, if he refuſe to pay it; yet he can be no other- 
wile conſidered 2s an offender, than every other debtot 
- who rciufes or neglects to pay his debts, and thereby 
renders 
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renders his perſon and goods liable to be taken in exe- 
cution, is ſo far treated as an offender, till he ſhall com- 
ply with the judgment awarded. And in experience 
I know it to be the caſe, that theſe payments by execu- 
tors or adminiſtrators are often allowed to go in diſcharge 
of the aſſets of the teſtator or inteſtate; tho' I do not 
remember that it has been ſettled in what courſe of ad- 
miniſtration, Indeed it might be of too much conſe- 
quence, to put it into the power of juſtices of the peace 
to determine upon the adminiſtration of aſſets, as to the 
courſe in which they are to be adminiſtred. In a caſe 
of Wallis and Hewit, at Guildhall, at the ſittings after 
Hilary term, 5 G. 2. before lord chief juſtice Eyre, in an 
action of treſpaſs, two aldermen of London had made a 
warrant to diſtrain a man for a poor ite, The man 
died inteſtate. But before that, there id been a de- 
mand made upon him, and refuſed by hin, and a warrant 
of diſtreſs granted upon his refuſal, And then he died. 
Eyre Ch. J. held, that a diſtreſs could not be made after 


his death; or if it could, yet the repreſentative ought _ 
to have been ſummoned : And he held the property to be 


changed. A caſe was made for the opinion of the court 
of common pleas : But I could not hear what became of 
it: Lord chief juſtice Eyre was a great lawyer. It would 
be ſtrange, that a diſtreſs ſhould be taken upon a man's 
goods, without hearing him. And it would make pleat 
_ confuſion in the adminiſtration of aſſets. He may have 
paid or retained judgment debts, prior to this diſtreſs 
for the rate. Mr. Gould was retained to take notes 
tor the defendants. But he faid, that if Mr, Morton 
inſiſted upon the want of a demand from the repreſen- 
tative, he could not pretend to maintain the caſe on the 
part of the defendants. Mr. juſtice Deniſon and 
Mr. juſtice Milmot ſaid that this was an eſſential cir- 
cumſtance. And by the court unanimouſly, judgment 
was given for the plaintiff the adminiſtrator. Burrow, 


Mansfield. 1162. 


Note, The arguments in this caſe are here recited 
ſomewhat at large, in order to bring in as much light as 
may be upon this ſubject; eſpecially as no other caſe hath 
occurred, wherein this point hath been conſidered. And 
this particular caſe, as appears, was determined on its 
own peculiar circumſtances, namely, for want of ſum- 
moning the adminiſtrator. So that the principal point 
vemeth yet to remain undetermined ; which includes in 
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it theſe particulars: 1. Where the warrant of diſtreſs is 
made out during the lifetime of the perſon aſſeſſed, 
whether the officers can follow the goods into the hands 


of the adminiſtrator or any other, without taking notice 
of any perſon as executor or adminiſtrator? 2. Where 


the warrant of diſtreſs is not made out till after the death 


of the perſon aſſeſſed, whether on ſummoning the admi- 
niſtrator, and refuſal by him, the officers can diſtrain the 
goods in the hands of ſuch adminiſtrator? . 3. Whether 
the adminiſtrator himſelf may be aſſeſſed in a ſucceeding 
rate, as for arrears; and on the aſſeſſment being con- 
firmed at the ſeſſions upon his appeal, whether diſtreſs 
may be made as of his own goods, and whether for de- 
fect of diſtreſs he may be committed? 4. In what 
courſe of adminiſtration ſuch aſſeſſment ſhall be eſtima- 
ted? And if the adminiſtrator ſhall plead before the ju- 
ſtices debts of an higher nature, or inſufficiency of aſſets; 
whether and how far the juſtices are to take notice of 
ſuch plea, and how or in what manner they ſhall deter- 
mine the fame ? ] | | 


10. E. 5 G. K. and Uttoxeter, Upon great debate, 
and ſearch after precedents, it was held, that a certiorari 
would not lie te remove the poor rate itſelf, the remedy 
being to appeal, or by action wheh a diſtreſs is taken, 
which wilt anſwer all the ends of juſtice in coming at an 
equal rate ; whereas if the rate itſelf ſhould be required 
to be ſent up, great inconveniencies and delays would 
follow. Str. 932. Caſes of S. 317. | 

E. 7 G. 2. K. and the juſtices of Salep. The true ob- 
jection againſt a certiorari is, that if rates were removeable, 
the poor might be ſtarved whilſt the rates were depend- 
ing; and therefore the court, from the great inconve- 
nience that would attend the removal of rates, have re- 


fuſed to do it. Sz. C. V. 1. 201. Str. 975. 


ti. Taxing others in aid. 


1. If the ſaid juſtices do perceive, that the inhabitants of 
any pariſh are not able to levy among themſelves ſufficient ſuns 
for the purpoſes aforeſaid, then the ſaid two juſtices (1 Q.) 
ſhall tax, rate, and aſſeſs as aforeſaid any other of other Pa, 
riſbes, or out of any pariſh within the hundred, to pay fuch 
ſums to the churchwardens and overſeers of the ſaid poor pariſb, 
: or 
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for the faid purpoſes, as the ſaid juſtices ſhall think fit. 43 El. 


c. 1. 


Wat the inbabitanis of any pariſh are noi able] H. 8 An. 
Order of two juſtices; The caſe was thus: There were 
two vills in one pariſh, and the juſtices recite in their 
order, that one of the vills was very rich, and the other 
very poor; and further, that the vill which was rich, did 
not pay half ſo much to the poor, as the poor vill did. 


Od'djected, x, One yill ought nat to contribute to another, 


becauſe the ſtatute mentions pariſhes only. 2. The rea- 
ſon given for charging the rich vill to contribute to the 
poor vill is uncertain; vis. becauſe they do not pay half 
ſo much as the poor vill does, without ſhewing that either 
vill pays any thing to the poor. By the court; As to 


the firſt objection, ſurely this will come within the equity 


of the ſtatute, though the ſtatute only makes mention of 
pariſhes ; and it is highly reaſonable, that one vill ſhould 
contribute to another in the ſame pariſh. But this order 
muſt be quaſhed on the ſecond objection, for the uncer- 
jain'y. Foley 25. 5 | $62 


Then the ſaid two juſtices] T. 2 J. 2. K. and Grizſhy, 
The ſeſſions rated the adjacent pariſhes ;- Quaſhed; be- 
cauſe the ſtatute appoints it to be done by the two ju- 
ſtices, and hereby they prevent an appeal, Caſes of &. 
259- ee e 1 

The ſaid titus juſlices ſhall tax, rate, and aſſeſt] T. 12 C, 2. 
St. Mary's and St. Peter and Paul's in Marlborough, 
Two juſtices order the churchwardens and overſeers of 
St, Peter and Paul's to aſſeſs, raiſe, and levy a ſum 


towards the maintenance of the poor of St. Mary's, 


But the order was quaſhed by the court; becauſe the 
juſtices had delegated their power to the churchwardens 
and overſeers, whereas by the ſtatute they themſelves are 
to make the rate en all, or on particular perſons, Str. 
1114. > | ; 

In this caſe, a mandamus was moved for to the juſtices, 
to make a rate for the ſupport of the poof of the pariſh 
of 8, Mary's; which was oppoſed, becauſe the pariſh 
officets ought to make the rate, and the juſtices are only 
to ſign it. To which it was anſwered, that this motion 
was grounded on this clauſe of the ſtatute ; and thereupon 
« mandamus was granted, directed to the juſtices ;: and as 
this is a matter of right, they ought to make 2 teturn, 
Vin. Poor. wal. 10. P. 415. 
Vo. III. 1 And 
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And the juſtices are to make the taxation, and leave it 
to the churchwardens and overſeers to levy it. 2 Sal, 
480. ; | 


Any other of other pariſhes] M. 32 C. 2. Reſolved, that 
the juſtices may impoſe the charge upon any of the inha- 
- bitants.of the neighbouring pariſhes, and are not obliged 


to put a general tax upon the whole pariſh, Comb. 30g. 


1 Ventr. 350. e | | 
T. 12G. K. and Boroughfen. There was a taxation of 
. ſeveral perſons in a pariſh: Objected, that it ſhould be cf 
all the perſons in a particular place or pariſh. The court 
thought it unreaſonable, that ſeveral perſons in a pariſh 
ſhould be charged, and not all, but that the words of 
the act are very ſtrong ; and did not quaſh the order for 
this objection. Foley 29. N 


Within the hundred] T. 9 An. Boroughſen and St. John's. 
Motion to quaſh an order of two juſtices ; for that it doth 
not appear upon the order, that the pariſh which is 

i charged, to aid the pariſh that is not able to maintain its 
own poor, is within the fame hundred. And quaſhed by 
the whole court. Foley 27. FE ow | 


H. 8 An. Motion to quaſh #n order of two juſtices, | 


which was made to aſſeſs the pariſhes of St. Stephen and 
St. Mary Magdalen in Norwich, in aid of the pariſh of 
St. Benedict, which was not able to maintain its own 
poor. Objection. Theſe pariſhes are not in the fame 
hundred; it is in Norwich where there is no hundred, ſo 
the juſtices have no juriſdiction. And by Holt Ch. J. 
The order muſt be quaſhed. Foley 31. 

E. 31 G. 2. K. and the tything of Milland. Two ju- 
ſtices tax the inhabitants of the tything of Milland, in aid 
of the pariſh of S“. Peter's Cheeſehill, in the ſame county, 

The ſeſſions confirm the order, ſetting forth, that the 
tything of Milland, and the pariſh of St. Peter's Cheeſebill, 
both lie in the ſame liberty of the ſote where the ſaid 
pariſh lies. On referring it back to the ſeſſions to be 
more particularly ſtated, it appeared (ſubſtantially) to 
be a hundred, tho' called by another name. And the 
court held, they were'not reſtrained to the particular word 
Hundred, but it is ſufficient if it be ſignified by any word 
equivalent, And the orders were affirmed. Burr, 
Mansfield 576. 0 bobn 
As the” ſaid juſtices Hall think. fit] E. 12 G. X. and St, 
Mary's in Marlborough. An order was made for 2 neigh- 
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ſhall think fit. But by the court, It muſt be quaſhed : for 
the diſcretion that is left in the juſtices, is as to the gun 
tum; and not às to the duration of the contribution. 
that J, e ND Trot „ 
nha- 1 6 N. K. and Knightly, A ſum in groſs was taxed 
liged upon a neighbouring pariſh, for a whole year; whic | 
309. was objected to as unreaſonable, becauſe their ability may F 
change: nevertheleſs the order was confirmed. Comb, 1 
on of EE TT ue "1 
be of J. 6 E. K. and Telſcombe. By the court, The order 1 
covrt for the contributory pariſh to make a rate at 6 d. in the {1 
pariſh pound is ill for incertainty : it ſhould have been, to raiſe 5 
rds of ſuch a ſum certain: Quaſhed. Sir. 314. 9 
ler fr WF T. 12 6. 2. Caſe of the pariſh of Sr. Peter and Paul in 9 
Marlborough. Two juſtices, reciting the inability of the it 
obn's, . pariſh of St. /Tary to maintain its own poor, order the pa- 4 
oth rith of St. Peter and Paul to contribute 60 1. ſor the main- i; 
ich 1 tenance of the poor of the other pariſh, And objection 1 
tain its being made t6 their ordering ſuch a groſs ſum, the court 3 
ſhed by held it in that reſpect to be well. Str. 1114. OD 
| 2. And if the ſaid hundred ſhall not be thought by the ſaid Connty contsi- 
juſtices, | fiſtces able and fit to relieve the ſaid ſeveral pariſhes not able to utory, 
ben and provide for themſelves, as aforeſaid," then the juſtices at their 
arifh- of general quarter ſeſſions ſhall rate and aſſeſs as aforeſaid, any 
its OWN other of other pariſßes, or out of any pariſh within the county, 
the ſame $7 EU.. 4 04>": | | | 
. T. 3 C. X. and Percivall, Order of ſeſſions, reciting 
1 Cb. J. that the pariſh is not able to maintain its own poor, nor | 
any other pariſh within the hundred to contribute, there- 
Two ju- fore the juſtices at the ſeſſions tax other pariſhes in an- 
ud, in aid other hundred within the ſame county. It was moved to 


e county: quaſh it; and inſiſted that the ſtatute gives no authority 

that the to the ſeſſtons to charge people out of the hundred, till 
4 Cheeſebill, two juſtices have inquired whether any pariſh in the 
e the faid hundred can contribute: The firſt application to be to 


-ons to be il 0 juſtices; and the ſecond to the ſeſſions. Parker Ch. iy 


ntially) to 2. 1 do not ſee, to what purpoſe it would be, for the two 

And the Juſtices to make an order, only to adjudge that no pariſh | 
icular word within, the hundred is able to contribute. We will pre- * 
y any Wor ſume the ſeſſions is ſatisfied of that; and if the two juſtices | 


ſhould make ſuch an adjudication, yet the ſeſſions muſt 
nquire into the truth of it; and if no order appears, 
which charges any pariſh within the hundred, it is a ſuf- 
ficient ground for the ſeſſions to act. If the two juſtices 
had charged any pariſh within the hundred, that would 
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have ſtopped the ſeſſions from proceed ing; and the ful. 
ciency of the hundred depends on this, whether two jul- | 


500 


tices have ever charged the hundred. I the ſaid hun- 


dred foatt not be thought by the ſaid juſtices able, — that is, if 
the two juſtices de not adjudge it ſo, If two juſtices 
ſhould adjadge the hundred not able, yet if other two 
juſtices adjudge the contrary, their charges would be good, 
und the ſeſſions be ouſted of their jurifdiction, notwith- 
ftanding the firſt adjudication. Eyre J. Here are two Ju- 
riſdictions, that of the two juſtices, and that of the ſef- 
ſions, and both are original juriſdictions. They are diſ- 
ferent in all reſpects, for the two juſtices have no power 
out of the hundred, nor the ſeſſions within it. There 
need be no appeal from an adjudication of two juſtices, 
for that would be to appeal from a nullity. And che er- 
der was confirmed. Str. 56. 


ui. How far farents and children are liable to main- 
8 | tain each other, 


Parents and chil- 1. The father and grandfather, mother and grandmother, 
* _—_ and child: en of every pour, old, blind, lame and impotent per- 
fon, or other poor per ſon not able to work, being of a ſufictent 
ability, ſhall at their own charges relieve and maintain eve'y 
uch poor perſon, in that manner, and according to that rate, 
as by the juſtices of that county where ſuch ſufficient perſens 
dwell in their ſeſſions Hall be aſſeſſed ; en pain of 208. a month: 
43 El. c. 2. f. 7. | | g 
Which penalty ſhall go ta the uſe of the poor of the ſame pa- 
riſh, and be levied by ſome or one of the churchwardens o- 
everſrers, by warrant from two ſuch juſtices (1 Q.) by af 
treſs ; or in defect thereof any two. ſuch juſtices may convitt 
the offender to the common gaol, there to remain without bail er 


mainprixe, till the ſaid forfoitures ſpall be paid. l. 2, II. 


| Father and mother] T. ꝙ An: 2, and Clentham. It was 
moved to quaſh an order upon the father in law, t 
maintain his wife's daughter, his wife being dead. By 
the whole court; The huſband ought. to provide for 
the daughter in Jaw during the wite's life, in the right 
of his wife; but when the wife dies, 
difolved, and he is not} by any means obliged to pro- 


vide for the daughter in law after her mother's death. 


Poley 39. 
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E. to Ar. O. and St. Botolph's Aldgate, The ſingle 
queſtion was, Whether the huſband ſhall be chargeable 
to maintain his wife's children by a former huſband : And 
it was reſolved, he was, during the wife's life, in her 
right; but not after. Foley 42. TOE 7 80 

There was an order upon the mother, who was married 
to a ſecond huſband, to maintain her children which ſhe 
had by the former huſband : But by the court, a feme 
covert cannot be charged, but they ought to have charged 
her huſband. Foley 44. 33 | 
M. 7 G. 2. K. and Dempſon, It was moved to quaſh 


an order upon the father to pay a certain ſum weekly to 


his ſon's wife, his ſon having run away from her as ſoon 
as he married her, and ſhe having had a child in the mean 


time, To this order two exceptions were teen: Firft, 


that it appears the ſon's wife was an adultereſs ; and there- 


| fore the huſband himſelf would not have been bound to 


maintain her, much more the huſband's father could 
not. To this it was anſwered, and allowed by the court, 


| that whatever effect this act of the wife might have upon 


the huſband, it could not have any upon the pariſh, 
Secondly, it was objected, that the ſtatute extends only 
to natural relations, and for this purpoſe was cited the 
caſe of K. and Munden (hereafter following): and the court 
was of opinion that this objection was fatal, and that the 
act doth not extend to relations in law. 2 Barnardife. 
329, 364. Note, Sir John Strange in his report of this 
caſe ſays, that the order was for the father to maintain 
the ſon's wife, after a divorce a menſa & there for adul- 
tety. Str. 95 5. | 


Grandfather and grandmother] M. 7 C. K. and Reeve. 


The reputed grandfather or grandmother are. not within 


the ſtatute ; for a baſtard is filius populi. 2 Bulſt. 344. 


H. 7 Cha. Gerard's caſe. If a man marries a grand- 
mother, and has an eſtate with her in marriage ; for this 
ſtate he ſhall be charged to be contributory towards the 
relief and maintenance of the grandchild, within the 
meaning of this ſtatute : but otherwiſe it ſhall be, if he 
has not any eſtate or advancement by his marriage with 
her. By Mhitlacte and Croke juſtices—But by Croke J. 
He ſhall be charged with keeping the grandchild during 
the life of the grandmother his wife; and if ſhe dies, he 
ball not be charged after her death. 2 Bul/tr. 346, 4 
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But by Hol. Cb. J. If the wife dies, he muſt maintain 


the Erandchildrrns though the relation be determines, 
And he ſaid, that in Gerard's caſe, who married the grand- 
| mother of a poor: perſon, though ſhe died, and ſo the re- 


ation was determined, yet the ſtatute was to be. con- 
ſtrued by equity, and that he was a grandfather within 
the ſtatute. Comb, 321, 405. 

But in the caſe in 2 Bulſir. 346. it Goes not appear 
that. the grandmother was dead; nor is there any . 
tion, the judges differing in their ypiginns. . Vin. Poor, 
A. vol. 16. page 417. 

Upon the whole, the uicinction ſeems to . this: If 
2 mother- or grandmother marries again, and was before 
ſuch ſecond marriage of ſufficient ability to keep the child, 
the huſband ſhall be charged to maintain it; for this be⸗ 
ing a debt of bers when ſingle, ſhall like others extend 
to charge the huſband; but at her death, the relation be- 
ing diflolved, the huſband i is under no aer obligation 
I Blackſt. c. 16. 


* And back 4 the father be living, 4 0 he be unable, 
the gtandfather being of ability, may be compelled to 
keep the grandchild, and alſo to pay fo much money a8 
the juſtices ſhall think reaſonable for the time paſt. . 
6 An. 2 and Joyce.” Vin. Poor. 2. 


And children] 7. 5 6. 1 and 3 Order, reciting 
that Munden had a good fortune with his wife, and that 


ker mother was poor, therefore he is ordered to provide 
lor her. By Pratt Ch, I. The caſes which have bither- 


to been, were either where the judges v were divided, of 
the matter came not directly in ueſtion, or was only a 
caſe" at the judge's chamber. ft never came judicially 
before the whole court till now. And as it is res integra, 
on conſideration we are all of opinion, that the ſon i 


law is not bound, either within the words or intent of 
the ſtatute, which provides only for natural parents. Þy 


the law of nature, a man was bound to take care of his 


own father and mother. But there being no temporal 


obligation to inforce that law of nature, it was found ne- 
ceſſary to eftabliſh it by act of parliament, and that ca 
be extended no farther than the law of nature went be 


fore, and the law of nature doth not reach to this caſe, 


And the order muſt be quaſhed. Str. 190. But it doth 
not appear from this report, whether the wife was alive 
or dead: Perhaps ſhe might * dead, and thereby the le- 
lation determined. : 
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In the caſe of Walton and Spark, E. 7 W. Halt Ch. J. 
ſaid, that the word children in the ſtatute extends to grand- 
children; becauſe there is the ſame natural affection. 
Caſes of S. 210. 


But no caſe hath occurred, wherein the ſame hath been 


judicially determined. And perhaps there may be e 


doubt as to this point. Natural aſfection deſcends more 
ſtrongly than it aſcends. And it is obſervable, that 
whereas the ſtatute: of the 30 El. c. 3. did only enact, 


that parents and children ſnould mutually maintain each 


other, this ſtatute of the 43 El. enlarging this branch, 
extends it to grandfathers and grandmothers, but doth not 
ſpecify grandchildren ;, by which it may ſeem, that the 


parliament did not intend, that the obligation ſhould - 


extend to them. 


Of every poor, old, blind, lame, and impotent perſon, or 
other poor perſon: not able to work] M. 13 WW. St. Andrews 
The defendant be- 
ing a jew, had an only daughter, WhO was converted 
Whereupon 


Under ſhaft and Jacob Mendez de Breta. 


from judaiſm, and embraced chriſtianity. 
the defendant turned her out of doors, and refuſed to al- 
low her any. maintenance. On complaint to the ſeſſions, 


| they reciting that ſhe was the daughter of the defendant, 
and that he was a man able to maintain her, made an or- 


der that the defendant (being very rich) ſhould allow 
ber 20s, a month, But becauſe they did not alledge that 
ſhe was poor, or likely to become chargeable, the order 


was quaſhed. L. Raym. 699. 


E. 1 G. XK. and»Gulley. It was moved to quaſh an or- 
der of ſeſſions. The order ſet out, that one Mary Gulley 
was in a poor deſtitute condition, and that her father was 
able to maintain her, and therefore they make an order 


upon him to allow her 2 8. 6d. a week till further order. 


bie Cted, It did not appear that ſhe was lame, blind, 
or unable to work; ſo that though ſhe was in a deſtitute 


condition, it might be becauſe ſhe would not work: And 


upon this exception the court quaſhed the order of ſeſ- 
lions. Peloy 47. 


Being of a ſufficient ability.) H. 12 An. ©. and Hallifas. 
Order for the father in law to pay ſo much a week to his 
daughter in law, was quaſhed, becauſe it was not ſaid 
that he was of a ſufficient ability. Caſes of S. 32. 


In that manner, and according to that rate, as ly. the ju- 


Alices F that county Where ſuch ſulſficlent Fer ſans dwe!t in their 
114 | ſeffrans 
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ſeffians ſhall be aſſeſſed] E. 5 An, Jenkins's caſe. An otdet 
of ſeſſions was made, that the defendant ſhall pay 28. 4 
week towards the ſupport of his father, till that court 
ſhould order the contrary. : Which was held good; be- 
cauſe it was indefinite, and no ſet time limited: and if an 
eſtate happened to fall to him, they might apply to the 
juſtices; othetwiſez if a time was limited. 2 Salli. 
534. | „ n 

By the juſtices of that county where ſuch ſufficient perſons 
dwell) Therefore if the child live in the county of Mid- 
dleſex, and be maintained by the -pariſh there, and the 
grandfather live in the county of Suffolt, the juſtices of 
Middleſex can make no order therein, but the juſtices of 
the county of Suffolk muſt make order. 2 Buift. 346. 


In thar ſeſſions ſhall be afſeſſed] T. ꝙ An. Q. and Jones. 
here was an order for the grandmother to take care of 
her grandchildren, and by the order they ſend the grand- 
children to the grandmother, By the whale court, They 
cannot ſend the grandchildren to the grandmother ; but 
the juſtices ought to have made a rate upon the grand- 
mother of ſo much a week. Foley 41. 161 1 | 
And it is ſaid, that in the order of ſeſſions it ought to 
appear, that the party to be relieved is. become charge- 
able to the pariſh ; for unleſs he be fo, the pariſh has ns 


ground of complaint. Vin. Poor. C. 7. K. and Trip- | 


Ping. 1 | | 
On pain of 20 l. 4 month——ta be levied by diſtreſi] T. 
32 & 33 C. 2. K. and Robinſon. The defendant was 


indicted for refuſing to obey an order of ſeſſions, fot 


maintaining his two infant gandchildren, It was mo- 
ved in arreſt of judgment ; and urged, that this is a new 
offence; and where a ſtatute creates a new offence, and 


gives a particular penalty, and a ſpecific method of reco- 


vering the ſame, that courſe ought to be purſued, and 
the party ſhall not be puniſhed by indictment. By lord 
Mansfield chief juſtice ” The rule is certain, that where 
a ſtatute creates a new offence, by ptohibiting and ma- 
king ynlawful any thing which was lawful before, and 
appoints a ſpecific remedy againſt ſuch new offence, by 
a particular ſanction and particular method. of proccet- 
ing; that method muſt be purſued; and no other: But 
where the offence was antecedently puniſhable by a com- 
mon law proceeding, and a ſtatute preſcribes a_particu- 


lar remedy by a ſummary proceeding ; there, either me- 


thod may be purſued; and the proſecutor is at liberty to 
| proceed 
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ob proceed either at common law, or in the wethod pre- 

4 ſcribed by the ſtatute, becauſe there the ſanction is cumu- 

irt jative, and doth not exclude the common law puniſh- 

Be ment. In the preſent caſe, a remedy exiſted. before the 
5 ſtatute of the 43 El. For diſobedience to an order of ſeſ- f 
the ſons is an offence indictable at common law. S$o that 

21. here are two remedies; one, to proceed by way of in- 


dictment for diſobeying the order, where the weekly pay- 
ment is neglected or refuſed to be made; the other, to 
diſtrain for the 20s, penalty after neglect of payment for 


ſons 


— a month, The former method has been taken in the 
| preſent caſe: And there is no doubt but that an indict- 
? jo ment will lie for diſobeying an order of ſeſſions. And 
2 the court were unanimouſly of opinion, that the judg- 
ment ought not to be arreſted, Burrow, Mansfield. 
ones. 799. Dok | . 3 | 
re of 2. Whereas ſometimes men run away, leaving their wives parents fanning 
rand= and children, and ſometimes women run away, leauing their away. 
T hey children upon the charge of the pariſh, although ſuch perſons 
but have ſome eflates which ſhould eaſe the pariſh of their charge, 
rand- in whole or in part; It fhall be lawful for the churchwargens 
| or overſeers, where any ſuch wife, child, or children ſhall be 
ght to ſſ left, on application to, and by warrant or order of two ju- 
arge ſlices, to take and ſerze ſa much of the goods and chattels, and 
nas 0 receive ſo much of the annual rents and profits of the lands and 
 Trip- zenements 7 fuch huſband, father, or mother, as ſuch two ju- 
| flices ſhall order and direct, towards the diſcharge of the pa- 
40 7 riſh or place where ſuch wiſe, child, or children are left, for 
* the bringing up and providing for ſuch, wife, child, or chil- 
1 dren ; which warrant or order being confirmed at the next 
ne quarter ſeſſions, it ſhall be lawful for the juſtices there, to'make 
as 8 an order for the churchwardens or over ſeers, to diſpoſe of ſuch 
s A ale goods or chattels by ſale or otherwiſe, or ſo much of them, for 
e the purpoſes aforeſatd, as the court ſhall think fit, and to receive 
a we the rents and profits, er ſo much of them as ſhall be ordered by 
. Sees the faid ſeſſions, of his ar her lands and tenements for the pur- 
BE te poſes afereſaid. G. . 3 c ö iy | 
19 nibh 0 the ſaid thurchwardeis and overſeers ſhall be account- a 1 
ore, An! 2 e to the Juſlices at the quarter ſeſſions for all ſuch money as 4 
bs ey hall ſo receive. ſ. 2. F 
mY 1 And further to compel huſbands and parents to main- 
2 oo tain their own families, the law hath alſo provided, that 1 
1 ee away out of their pariſhes, and leaving 
y eh their families upon the pariſh, ſhall be deemed and ſuffer as in- 
| 165 8 cer rig ible rogues, 7 J. C. 4+ 5 | oo. | 
1; berty 0 And 
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And if a perſon doth but threaten to run away, and 


leave his wiſe or children upon the pariſh; he fhall, an 
conviction, before one j uflice by confeſſion, or oath of one wit- 
neſs, be committed to the houſe of correctien, for any time net 
exceeding one month. 17 G. 2. c. 5. | 
And by the 7 J. c. 4. If any man or woman fhall threaten 
to run away and leave their families upon the pariſh, and the 


ſame be proved by two witneſſes on oath before two juſtices of 


that diviſion; the perſon ſo threatning ſhall be ſent to the 
houſe of correction (unleſs he can put in ſufficient ſureties ſor 
the diſcharge of the pariſh) there to be dealt with as a flurdy 
and wandring rogue, and to be delivered at the ſeſſions, and 
not otherwiſe. 1.8, 1 . 


=y 


Form of an order to ſeize the goods, and receive 


the rents of the lands, of parents or huſbands 


10 To the churchwardens and overſeers of 
Wengen. the poor of the pariſh of in the 
3 1 HAS 

HERE As it appears unto us whoſe names are here- 
unio ſet and ſeals affixed, two 7 his majeſt)'s juſtices 
| upon the complaint 

and application of the churchwardens and overſeers of the poor 
of ther pariſh of ——— aforeſaid,” in the county aforeſaid, as 


upon due prof upon oath before us made, that A. O. late of | 


- 
* 


the pariſh 0 — aforeſaid, in the county aforeſaid, yer- 
man, hath gone away. from his place of avode' at. in 
the pariſh aforeſaid," into. ſome other county or place, and hath 
ef. is wife, and——— their children, upon the charge 


of the pariſh of ———e8forefaid, the place of their laſt legal 


ſettlement, and that the ſaid A. O. hath fome eflate whereby 
to eaſe the ſaid pariſh of their ſaid charge, in whole or in part; 
We do hereby authorize and command you the faid churchwar- 
dens and overſeers of the poor of the pariſh of——— afore- 
ſaid, to take and ſeize- - an and, and to 
receive the annual rents and profits of the lands and tenements 


of him the ſaid A. O. at———afareſaid, for and towards 


the diſcharge" of the ſaid pariſh, for the providing for and 
Bringing up of bis ſaid 'wife and children: And with this 
' warrant yon are to appear, at the next quarter ſeſſions of the 
peace to be holden for the ſaid county, and ccrtify- thin and 
there what you ſhall have dene in the execution hereof, _ 

| od 


39002. (Rate.) 


under our bands and ſeals, at in the ſaid county, the 


— of in the earn ä 


— 


FOR the further maintenance of the poor, there are 
many fines and forfeitures payable to their uſe; as for 


ſwearing, drunkenneſs, deſtroying the game, and in 
many other inſtances, which are to be found under their 
proper titles, | | 

And alſo parts of waſtes, woods, and paſtures may be 
incloſed for the growth and preſervation of timber and 
underwood for their relief; as is ſet forth under the title 


Wood. | 


ds reſort or be ſent to their own pariſhes to be relieved ; and tained within > 
| there ſeemeth to be no power given to the churchwardens ri n e 

and overſeers, by any ftatute now in force, (except in | 
Lon the caſe of certificate perſons, and of contracting as is | i 
e herein after mentioned) to relieve any perſons out of their 4 

own pariſh, much leſs any obligation upon them to ex- 5 

erciſe that part of their office out of theic own juriſdic- 3 
Dere- tions 5 n 5 inn 1 ct 20 10 43 'Þ 
ices And in the caſe of Cypten and Raviflact, E. II An. It it 
aint was adjudged as follows; There was an order reciting, 1 
poor Whereas. Jahn Saunderſon and his wife are laſt ſettled in q 
d, as Clypton ; theſe are ta order you the churchwardens of 5 


ate of | 


Clyptoy, to repair to the , pariſh; of Rauiſloct, and to re- 


yeo- lieve Me POR ſo fick that they cannot be removed. ; 

RE By the court; TI he juſtices have no authority to ſend for l 

74070 officers. out of another pariſh, but the pariſh where the 

harge , Pore reſide ods bound to maintain them as long as the } 
legal continue with them, And by. Powell J. although they be 

bereby not pariſhioners, yet they ate to be relieved till they are 

part; carried to their own pariſh. _ Caje of S. 49. | | 

SY 2. By the 43 El. c. 2. The churchwardezs and ouerſcers, ere 2 de 3 

afore- with the. conſent of two juſtices (1 Q.) ſhall take order finn. 

5 lime to time, for ſetting to work the children of all ſuch whoſe 00 

. Parents ſhall not by the ſaid churchwardens and overſcers, or i 

wards the greater part of them, be thought able to keep and maintain 

1 their children; and for ſetting to work all ſuch perſans, mar- 

% this ried or unmarried, Daving no means to maintain them, and 

of 1 'P uſing no erainary and daily trade; and for the neceſſury relief 

n and of the lame, unptents old, blind, ang ſuc) over among them ; 
Sn being poor, and not able to work, f. 1. | | 
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And the ſaid juſtices, or one of them, ſhall ſend to the houſs 

of correction, or common gaol, ſuch as ſhall not employ them- 

ſelves to work, being appointed thereunto as aforeſaid. ſ. 4. 


Poor, and not able th wort] M. 3 G. K. and the inha- 
bitants of Higbwortb. There, was an order to pay 358. 
weekly to a poor perſon, by the pariſh of Higbrwortbh, ſo 
long as he ſhall continue poor. It was objected, that by 
the ſtatute it ought to appear that they,are poor and im- 
potent. Parker Ch. J. I favour theſe orders as much 
as I can, becauſe. nobody takes care to draw them up for 
the poor. But it muſt be quaſhed. Str. 20. 

On the authority of this. caſe, E. 3 G. K. and Stole- 


gurſey, an order was quaſhed for the ſame fault. 'So E. 


4 G. K. and Tipper, an order to maintain a daughter in 
law. id. ̃ mY Fj | 


For the neceſſary relief] E. 1 G. 2. K. and Colbitch. An 
order of ſeſſions was made upon the overſeers of this pa- 


riſh, that they ſhould pay a ſurgeen his bill for curing cer- 


tain poor under their care. The court ſaid, that the ſeſſions 


have-no power to make ſuch orders; and fo quaſhed it. 
1 Barnardifl. 46. $ 5 
M. 6 G. 2. K. and Woodſterion. An order was made 
by two juſtices upon the officers of the pariſh of Moodſler- 
ton, for paying 5 l. upon account of a poor inhabitant 
of that pariſh when he was in gaol, and likewiſe for pay- 
ing a ſurgeon's bill that was due upon his account ; which 
order was confirmed at the ſeſſions. It was moved to 
quaſh theſe orders. And upon ſhewing cauſe, it was 
urged, that the Juſtices have only power to order pariſh 
officers to relieve a poor inhabitant where it is fit he 


ought to be relieved. But in the preſent caſe, the pariſh. 


officers have actually given the party relief. They em- 
ployed a ſurgeon, and a nurſe, to take care of him. The 
ſurgean and nurſe have a proper remedy by way of action 
againſt the officers; and the juſtices have no pretence to 


. interfere in this matter. And the court were of opinion 


that theſe orders ſhould be quaſhed. 2 Barnardiſt. 207, 
247 


by the conſent of two juſtices (1 Q.) within their reſpective 
limits, wherein fhall be more juſtice than one; and where no 
more fhall be than one, with the aſſent of that one juſtice, ſet 
up and uſe any trade, miſtery or occupation, only for the. ſet- 
ting on work and better relief of the poor. 1. 22. 


4. The 


| 3. By the 3 C. c. 4. The churchwardens and overſeers may, 


# 
ONS — — —Q— Memon et” - 
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4. The churchwardens and overſeers, or the greater part of Frecting cot« | 
e @ tages 
them, by the leave of the lord of the manor, whereof any * © 
waſte or common within the pariſh is parcel, and on agreement 
with him made in writing, under his hand and ſeal; or 
— otherwiſe, according to any order to be ſet down by the juſtices 


— — 


4 in ſeſſions, by like leave and agreement of the lord in writing 
0 under his hand and ſeal, may build in fit and convenient places f 
7 of habitation in ſuch waſte or common, at the charge of the | 
1 pariſh, or otherwiſe of the hundred or county as aforeſaid, to i | 
ch be rated and gathered in manner before expreſſed, convenient 5 
or houſes of dwelling for the ſaid impotent poor; and may place 4 

| inmates, or more families than one, in one cottage or houſe, [ 
a notwithflanding the flatute of the 31 El. Which cottages, or | 
E. places for inmates, Hall not be employed for any other habita- 
in tion, but only for impotent and poor of the ſame pariſp placed 

there by the churchwardens and overſeers. 43 El. c. 2. ſ. 5. 

bas. | 5. It fall be lawful for the churchwardens and over ſeers, Overſeers may 
NE in any pariſh, townſhip, or place, with the conſent of the ma- anden rhe 
22 jor part of the Pariſpioners or inhabitants, in veſtry, or other employment of 
TE pariſh, or publick meeting for that purpoſe aſſembled, er of ſo he poor. 
ir. many of them as ſhall be ſo aſſembled, upon uſual notice thereef 

| fir}t given, to purchaſe or hire any houſe or houſes, in the ſame 
ge pariſh, tonſbip, or place, and to contract with any perſon 
50 or per ſans for the lodging, keeping, maintaining, and employ- 
2 ing any er all ſuch poor in their reſpective pariſhes, townſhips, 14 
iy er places, as ſhall deſire to receive relief or collection, and there 4 
ich to keep, maintain, and employ all ſuch poor per ſons, and take 
to the benefit of the work, labour, and ſervice. of any ſuch poor 
Ny perſems, who. fhall be kept or maintained in any ſuch houſe or 
iſh bouſes, for the better maintenance and relief of ſuch poor per- 
1 ſons, who ſball be kept or maintained, And if any poor per- 
iſh fon ſhall refuſe to be lodged, kept, or maintained, in ſuch 
—_ , bauſe or houſes, he ſhall be put aut of the pariſh. bock, and fhall 
Phe not be intitled to receive relief from the. churchwardens and 
ion overſeers. 9 G. c. 7. 1.4 _ | | 
a AM. 7 G. 3, K. and Carhfle, The defendant was in- | 
"2 dicted for diſobeying an order of ſeſſions. Fhe cafe was, 'S 


Jane Carr the pauper, having been delivered of two ba- , 


075 ſtard children, was taken into the poor houſe of the pa- f 
"eo Tiſh of St. Mary's in Carliſle, which had been there eſta- | 
1705 bliſhed according to the 9 G. c. 7. There ſhe and her a 
IK children were maintained for a year and an half, Then. 8 


the pariſh officers agreed to allow her one ſhilling a 
week, towards the maintenance of herſelf and chil- 
dren. After fix months they refuſed to continue the pay- 
ment, but offered to take her and her children again into the 
e 8 poor 


| | * VPVodꝛz. (Relief) 


1 pobr houſe. She prayed them to take one child, and ſaid 1 
4 | ſhe would take care of the other. That being refuſed, cho 
| | | ſhe offered to take ſixpence a week: But the pariſh of- 770 
BH | ficers perſiſted in giving her no relief, unleſs ſhe would 
"p | come again into the poor houſe.” Whereupon ſhe appli- Y. 
= ed to the general quarter ſeſſions for the county ef Cum | 8 
berland; who made an order on the churchwardens and wi 
| overſeers to pay her one ſhilling a week; towards the | 7 
maintenance of herſelf and her two baſtard children, ir 
until further order; She ſerved the defendant, being one b 
of the overſeeis, with the order; and derhanded payment, | 355 
which he tefuſed; but at the ſame time offered (as he had es 
; | done. ſeveral times before the obtaining the ſaid order) . 
to take her and her children into the poor houfe. The | 7h 
queſtion ſaved at the aſſizes for the opinion of the judges 
was, Whether under theſe circumſtances the defendant _ | 4 
was by law impowered to refuſe payment of ſuch weekly es 
allowance? And the caſe being laid before the judges; = Pa 
they were all of opinion, upon conſidering the words of Ba” 
, the ſtatute, that under the circumſtances of this caſe; e 
the defendant was by law impowered to refuſe payment „ 
of ſuch weekly allowance. V NNE 
"Two or more 6. And where any pariſh or townſhip fhall be too ſmall 10 155 
places may join, 5 6 f ES Hot 
purchaſe or hire ſuch hauſe or houſes, it ſhall be lawful for two ee 
or more ſuch pariſhes, townſhips, or places; with the conſent Foes 
of the major part of the pariſhioners or inhabitants of their Wo 
reſpettive pariſhes, townſhips, or places, in veſiry or other Je 
pariſh or publick meeting for that purpoſe aflembled, or of ſ- au 
many of them as ſhall be ſo aſſembled, upon uſual notice there- | 1. 
of firſt given, and with the approbation of any juſtice of the 0 
peace dwelling in or near any ſuch pariſh, townſhip, or place, * 
fignified under his hand and ſeal, to unite in purchaſing, hiring, 1 
il or taking ſuch houſe, for the lodging, keeping, and maintain- hel 
[ | ing of the poor of the ſeveral pariſhes, townſhips, or places the 
Wl | fo uniting, and there to keep, maintain, and employ the pour plag 
1 of the reſpectiue pariſbes, townſhips, or places ſo uniting and wit, 
Wh 70 take and have the benefit of the work, labour, or ſervice of Mo 
15 any poor there kept and maintained, for the beiter mainte- bed 
| 1 nance and relief of the poor there kept, maintained and employ- 70 4, 
1 ed; and if any poor in the reſpective pariſhes, townſhips, or fam, 
places ſo uniting, ſhall refuſe ts be lodged, kept, and maintain- 0 7 
ed in the houſe hired or taken for ſuch uniting pariſhes, town- | 1% 
ſhips, or places, he ſhall be put out of the collection book, ant 1 
c oily ag tnign 56 103 od eu 
And it ſhall be lawful for the churchwardens and overſcers V5 f 
any I ariſb, townſhip,. or place, with the-conſent of the ma- 0. 7 


ey 
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jor part of the pariſhioners or inhabitants of the ſaid pariſh, 
totunſbip, or place, where ſuch hauſe or houſes ſhall be - pur- 
"chaſed or hired for the purpoſes aforeſaid, in veſtry or other Pa- 
riſh or publick meeting for that purpoſe aſſembled, | or of ſo many 
of them as ſhall be ſo aſſembled, upon uſual notice thereof firſt 
given, to contnact with the churchwardens and overſeers of 


any other pariſh, "townſhip, or place, for the lodging, main- 


taining, or employing of any poor perſon or perſons of ſuch 
other pariſh, townſhip, or place, as to them ſhall ſeem meet ; and 


if any poor perſon of ſuch other | pariſh, townſhip, or place, 


ſhall refuſe to be lodged, maintained, and employed” in ſuch 


 bouſe or houſes, he ſhall be put out of the collection book, and 


nat be intitled to have relief + Provided, that no poor perſon, his 
apprentice, or child, ſhall acquire a ſettlement in the pariſh, 
town, or place, to which he ſhall be removed by virtue of this 
act; but his and their ſettlement ſhall be and remain, in ſuch 


' pariſh, town, or place, as it ꝛuas before removal, 9 G. c. 


7. 1. 4. | 
7. There ſhall be provided and kept in every pariſh, a book Perſons re'ieved 


wherein the names of all perſons who receive collection ſhall be OY 85 


regiſtred, with the day and year when they were firſi admitted 
to have relief, and the occaſion which brought them under that 
neceſſety : and yearly in Eaſter week, or as often as ſhall be 


thought eonvement, the pariſhioners ſhall meet in the veſtry or 


other uſual place of meeting in the pariſh, before whom the 
570% ſhall be produced, and all perſons receiving collection to be 
called over, and the reaſons of their taking relief examined, 
and a new liſt made and entred of ſuch perſons as they ſhall 


think fit and allow to receive collection. 3 W. c. 11. 
E 5 | | 


8. And no other perſon ſhall be' allowed to receive collection No others to be 
at the charge of the pariſh, but by authority under the hand of *\i<ved, tut by 
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3 . 2 order of the ju- 
one juſtice reſiding within ſuch pariſh, or (if none be there : 


dwelling) in the parts near or next adjoining, or by order of 
the juſtices in ſeſſions, except in caſes of peſtilential diſeaſes, 
plague, or ſmall-pox, for ſuch families only as ſhall be there- 
with infected. 3 W. c. 11. ſ. II. | | 
And no juſtice fhatl order relief to any poor perſon, until 
oath be made before him of ſome matter, which he ſhall judge 
7 be a reaſonable canſe for having ſuch relief; and that 162 


fame perſon had by himfelf, or ſ1me other, applied for relief 


to the pariſhioners at ſome veſtry or other publick meeting, or 


7% two of the overſeers, and was by them refuſed to be relieved ; 


and until ſuch juſtice hath ſummoned tw of the overſeers to 
Hero cauſe why ſuch relief ſhould not be given, and the perſon 


se ſummoned hath been heard or made default to appear. 9G. 


C. J 
: And 


ſtices. 


* 
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by him, ſhall wilfully and knowingly make any payments ta the 
poor in any baſe or counterfeit money, or in any other than law- 
ful money of Great Britain; one juſtice, on complaint, may 
ſummon the offender, and on his non- appearance, or confeſſun, 

ar proof of the. offence by the oath of one witneſs, may adjudge 

him to forfeit not leſs than 10s. nor more than 20 3. to be le- 
vied by diſtreſs, and to be applied to the uſe of any poor perſon 

er perſons of the pariſh or place reſpectively as the juſtice ſpall 
appoint. 9 G. 3. c. 37.1. 7. 

And the perſon whom ſuch juſtice ſhall think fit to order to 
be relieved, ſhall be entred in ſuch book, as one of theſe who it 
to receive collection, as long as the caufe far ſuch relief conti- 
nues, and no longer, And no officer ſhall (except upon ſud- 
den and emergent occaſions) bring to the account of the pariſh, 
any money he ſhall give to any poor perſon who is noi regiſtred 


of: 51. by difireſs, by warrant of two juſtices, who ſhall have 
examined into and Hound him guilty of ſuch offence ; which ſaid 
ſum ſhall 8 to the uſe of the poor by direction of the ju- 
en. 0 Ca. c: 7. . 2. | 
Pe ſons relieved 9 "> Cab, Every ſuch perſon as ſhall be upon the col- 
to be badged. JefFion, and receive relief of any pariſh or place, and the wife 
and children of any ſuch perſon cohabiting in the ſame houſe (ſuch 
child only excepted, as ſhall be by the churchwardens and over- 
ſeers permitted to live at home, in order to attend an impotent 
and neipleſs parent) ſhall upon the ſhou'der of the right fleeve 
of the uppermoſt garment, in an open and viſible manner, wear 
a large Roman P, together with the firſt letter of the name of 
the pariſh or place, whergof ſuth poor perſon is an inhabitant, 
cut either in red or blue cloth, as by the churchwardens and 
' guerſeers ſhall bs directed: And if any ſuch poor perſon ſhall 
neglect or refuſe to wear any ſuch badge or mark, it ſhall be 
lawful for one juſtice to puniſh ſuch offender, ether by order- 
ing his allowance to be abridged, ſuſpended, or withdrawn, or 
otherwiſe by committing him to the houſe of correction, to be 
whipt and kept to hard labour, not exceeding 21 days; And 
if any churchwarden or overſeer ſhall relieve any ſuch poor per- 
ſan, not wearing ſuch badge, and be thereof convicted on 
/ oath of one witneſs beſare one juſtice, he ſhall forfeit 205. by 
difireſs, half ta the informer and half to the poor, 8 & 9. 
_ | GALL 2: .. ; h a 
Lei- tuous li- 18 By the 24 G. 2, c. 40. No ſpirituous liquors Mall 
wor not te be he fold or uſed in any workbouſe, or houſe of entertainment for 
: r wy * pariſh poor; as is ſet forth more at large, in the article 
relating to ſpirituous liquors, under the title Crier. 


3 


And if any churchwarden er overſeer, or perſon authorized 


in ſuch book, as a perſon intitled to receive collection; on pain 
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T HE above-mentioned ſtatute of the 9 G. c. 7. hath 


been very beneficial in practice; but the matter ſeemeth 
at length to have been Carried too far; the overſcers in 
many places having found out a method of contracting 
with ſome obnoxious perſon, of ſavage diſpoſition; for 


the maintenance of. their poor : not with any intention 
of the poox being better provided for, but to hang over 
them in terrorem, if they will not be ſatisfied with the 
pittance which the overſeers think fit to allow them, 
And one ſuch taſkmaſter oftentimes undeitakes for the 
poor of ſeveral pariſhes or townſhips. But the juſtices 
have power, by with-holding their aſſent, to prevent any 
bad uſe being made of this kind of trafick, 


— 


Oath of a poor perſon wanting maintenance. 


N P. af n the pariſh ofc 1 25 — in the county of 
© mateth oath, that he is very poor and impotent, 


and not able to provide for himſelf and his family, and that on 


lift he did apply for relief to the pariſhioners of the 
faid pariſh-at a veſiry, (or other publick) -meeting ſor, to 
two of the overſeers of the poor of the ſaid parith] ard 
was by them ae to be relieved; 


55 a AP. 


| * 
Talen and made before me one of his. 
maje/iy's juſtices of the peace for 
the ſaid county, the day of 5 


—— ů ——̃ V— 


Warrant thereupon to ſummon the overſeers. 


RE To the conſtables of —in the pa- 
Weſtmorland, Tiſh of. in the ſaid county, ane 
| to every of them. Oe 


HEREAS A. P. of your pariſh hath this day made 

oath before me one of his majeſty*s juſtices of the 

peace in and for the ſaid county, that he the ſaid A. P. is 

very poor and impotent, and not able 10 provide for himpelf” 
and his family; and that he the ſaid A. P. did on laſi ap- 
plz te the, pariſhioners of your jaid pariſh at a veſtry (or. other 
publick) meeting [or, to A, B. and C. D. two of the over- 
er Hl J 


— — 
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ferrs of the poor of the ſaid pariſh] and Was by them refuſed to 


be relieved : Theſe are therefore to require you in his faid ma- 


| Jefly's names to ſummon two of the everſeers of the poor of the 


aid pariſh, to appear before me on next at the bouſe © 
/ 5 12 | 45 the Va county, at the hour of: . 4 
the forenoon of the ſame day, ts ſhew cauſe why relief ſhould. 
not be given to the ſaid A. P. And be you then there with 
this precept, to certify what you ſhall have done in the execution 
hereof. Given under my hand and ſeal the day of 


3 the year 


4 
| —— 
- x 


Order for maintenance. 


Weſtmorland. HE RE AS A. P. of——2n the pa- 
TW | W rih of in the ſaid county of 
A hath made oath before me one of his majeſty: 
Juſtices of the peace for the ſaid county, that he the ſaid A. P. 
is very poor and impotent, and not able to work ; and that hi 
the ſaid A. P. did on laft apply for relief to the pariſhion- 
ers of the ſaid pariſh of ———at a veſtry, (or, publici 
meeting Cor, 1 A. B. and C. D. two of the overſeers of thi 
poor of the ſaid pariſh] and was by them refuſed to be relieved; 
And whereas A. B. and C. D. over ſeers of „ of the ſaid 
pariſh, have been duly ſummoned by me, to ſhew"cauſe why re- 
lief ſoggld not be given to the faid A. P. and have appeared 
before me in purſuance of ſuch ſummons, but have not maae ary 
ſufficient cauſe to appear as aforeſaid [or, but have made di- 
fault to appear before me according to ſuch ſummons :] I © 
therefore hereby order the churchwardens and overſeers of tht 
poor of the ſaid pariſh, or ſome of them, to pay unto the ſaid 
A. P. the ſum of —— weekly and every week, for and toward; 
his ſupport and maintenance, until ſuch times as they ſhall be 
otherwiſe erdered according to law to forbear the ſaid allow- 
ance. Given under my hand and ſeal at —— in the ſaid 
county, the day of — the————— yet 


— . 
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Contra& for maintenance. 


T a publitk meeting of the inhabitants of the pariſh of 
| fer that purpoſe aſſembled 
upon uſual notice thereof firſl given; it is contracted by and. 
with the conſent of the major part of the ſaid inhabitants jo 
' effembled as aforeſaid, between A. B. and C. D. 22 
| | 4 awarde 
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wardens,, aud E. F. and G. H. overſeers of the proy £ the 
ſaid pariſh, of the ane part, and A Mk. of 


-in the 


ſaid 


pariſh, yeoman, of the other part; That he the ſaid A. M. 


ſhall and will during the ſpace of one whole year Mo mmence 
from=—D—next enſuing, at his own proper caſis and charges, 


in the houſe in which he now dwelleth, find, provide, and all:w 


unto all ſuch poor people, as ſhall be lawfully intitled to relief 
and maintenance from the ſaid pariſh, and ſhall he brought un- 


to him by the churchwardens or ovtrſeers of the poor aforeſaid, 


or any of them, or by their or any of their ſurceſſars fer the 
time being, ſufficient lodging, meat, drink, clothing, em- 


pliyment, and other things neceſſary for their keeping and main- 


tenance And that in conſideration thereof, the ſaid church= 


wardens and overſeers of the poor, and their ſucceſſors reſpec 


tively, all pay or \coufe to be paid to the ſaid A.M. the ſum 


| of = in equal proportion. The ſaid A. Mi. to have 


moreover and take unto himſelf tie benefit of the ſaid poor pea- 
ples work, labour, and ſervice during the ſaid term. In wit- 
neſs whereaf the parties to theſe preſents have hereunto ſet their 
bands, the day 9 OE | | 


It may perhaps be requiſite to inſert a clauſe more par- 
ticularly with reſpect to the article of cloathing ; ſetting 
forth in what? condition they ſhall go, and in what con- 
dition be delivered back again. 


As alſo, if they ſhall die; who ſhall be at the expence MY 


of burying them, and the like. | . 
As alſo, if they ſhall be refractory or ungovernable; 


who ſhall be at the charge of ſending them to the houſe 


of correction, or otherwiſe reducing them to good beha- 
viour. Ss Ts. 


And other clauſes as there may be occaſion. | . 
If two pariſhes or townſhips ſhall join in ſuch con- 


tracting, it will be neceſlary to inſert in the contract, e 


conſent of a Juſtice of the peace; as thus, 


—by and with the conſent of the major part of the 
ſaid inbabitants ſo aſſembled as aforeſaid reſpectively, and alſo 
by and with the conſent of J. P. eſquire, one of his majeſty's 
Juſtices of the peace for the ſaid county, dwelling ix the ſaid 


pariſh of ———for, near to the ſaid pariſhes, or townſhips 


And the aſſent ofighe ſaid juſtice may be indorſed there- 
on, as follows; © : 
5 A A ” * ' 
f KE 2 1 


2 
* 


— _ —_ 


h 4 ; 
6 T————«c ̃ V . — 
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1 efquire, one ef bis majeſty's juſtices of the peace 


for the within mentioned county , and .awelling in the 5 
7 
Pt 
1 
2 
VI. Of the overſeers account. 2 
ar 
1. By the 43 El. c. 2. The churchwardens and overſeer; of 
Hall, within four days after the end of their year, and  wther | 
.overſeers nominated, make and yield up to tuo juſtices (1 Q.) 
a true aid perfect account of all ſums by them received, or ra- ch 
ted and aſſijſed and not received, and glfo of ſuch flock as ſhall all 
be in thetr hands. or in the hands of any of the par to work, th! 
and of all other things concerning their office : And ſuch fums if he 
money as ſhall be in their hands, ſhall pay and geliver over to pal 
their ſucceſſors : And the ſubſequent churchwardens or over ſeers, {ee 
by warrant from two ſuch. juſtices, may levy. by diſtreſs and 5 
ſale of the o fender's goods, the ſaid ſums or flock which ſhall et 
be behind on any account to be made; and in defect of ſuch diſ- 0 
treſi, two ſuch juſtices may commit him to the common gaol, 0 
there to remain without bail or mainprixe, until payment of the Sor 
faid ſum and ſtoch : And alſo any ſuch two juſtices may commit ran 
to the ſaid priſon, every one of the ſaid churchwardens and laſt 
ober ſeers, which ſhall reſuſe to account, there to remain with- true 
out bail or mainprize, until he, have made a irue account, and ord: 
» ſatisfied and pajd ſa much as upon the ſaid account ſhall be for 
remaining in bis bands, 1. 2. 4. . | of t. 
And by the 17 G. 2.c. 38. It is enacted as follows: bala 
The thurchwardens and overſeers ſhall yearly, within fourteen eng: 
days after other overſeers ſhall be appointed, deliver in to th? to g 
ſucceeding overſeers 4 juſt. account in writing, fairly entred iu 2 pe 
a book to be F pt for that purpeſe, and ſigned by them, of all {hall 
ſums by them received, or rated and not received; and alſo of and 
all materials that fhail be in their hands, or in the hands of the | 


any of the poor to be wraught, and of all money paid by ſuc 
churchwardens and overſeers fo accounting, and of all allen 
things concerning their fies; and ſball alſo pay. and deliver 
aver all ſums of money qud other things, which ſhall be in their 
hands, to the ſucceeding ober ſeers; which account ſhall be ver 
rified by oath before one juſtice, who ſhall jign and atte/! the 
$.cking of the ſame, at the foot of the ,gecount, without fee; 
and the ſaid boats ſhall be preſerved » Wi chr chwar dens and 
3 in ſeme publict orvwother place within the pariſb 0 
Fownſhipy and they Pall permit any perſon & uiſed, or liable , 
14 VVV 71 ä ; EE | 7 
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be aſſeſſed, to inſpect the ſame at all ſeaſonable times, paying 
6 d. for ſuch inſpeftion ; and ſhall upon demand give copies at 
the rate of 6d. for every three hundred words, and ſo in pro- 
portion. And if they ſhall refuſe or negle io make and yield 
up ſuch account, verified as aforeſaid, within ſuch time, or 
ſhall refuſe or neglect to pay over the money and other things in 
their hands; any two juſtices may commit them to the common 


gaol, till they ſhall have given ſuch account, or ſhall have paid 


and yielded up ſuch money and other things in their hands as 
aforeſaid. 5 I, 2. 5 5 


Charchwardens] M. 15 C. 2. K. and Pecke. The 
churchwarden was committed for refuſing to account for 
all monies received and diſburſed by him, and of all ſuch 
things as concern his office. But upon an habeas corpus 
he was diſcharged; for if he be committed as overſeer, it 
muſt be ſo expreſſed in the mittimus, although to be over- 
ſeer be annexed to the office of churchwarden, for the 
juſtices have no power over him as churchwarden. I 
Keb. 574. | | | 


Such money as ſhall be in their hands, ſhall pay and deliver 
over to their ſuceſſors] M. 8 G. 2. K. and the juſtices of 
Somer ſetfhire, Mandamus to the juſtices, to grant a war- 
rant tor levying 3ol. 178. 11 d. being the balance of the 
laſt overſeers account in their hands. They return, that 
true it is there was ſuch a balance, but that the veſtry had 
ordered them to retain it, and employ an attorney to ſue 
for ſome charity money, and get it laid out for the benefit 
of the poor; that one Young was fo. employed, and the 
balance exhauſted in fees, and that the overſeers had 
engaged to pay Hung; and for that cauſe they had refuſed 
to grant the warrant. But by the court, "There muſt go 
2 peremptory mandamus ; for the ftatute ſays, the balance 
mall be paid over to the new overleers, under a penalty; 


and it is not in the power of the veſtry to diſpenſe with 
the ſtatute, Str. 992, 


Until he have made a true account] T. 2 W. The mayor 
and churchwardens of Northampton. The mayor commit- 
ted the churchwardens, as overſeers of the poor, for re- 
fuſing to account, and the warrant of commitment con- 
cluded, until they be duly diſcharged according to law, The 
court held the commitment void ; becauſe the warrant 
ought to conclude, there to remain until they ſhall account, 
as the ſtatute doth appoint. And the differ: nce is, where 
a man is committed as a criminal, and where only for 
v is 5 * 3 * = . ! > F Ccontumacy 3 


*. 


Podꝛ. (Account.). 
contumacy; for in the firſt caſe, the committment muſt 
be, until diſcharged according o law; but in the latter, 


k until he 0. y and perform the thing required; for in p 
that caſe, he ſhall OE lie till a ſeſſions, but ſhall be diſ- th 

charged upon performance of, his duty, Carth. 152. . 

Which account all be verified by oath before one juſtiet.] H.. | 

19 G. 2. K. and the juſtices of Middltſerx. A mandanus lir 

was moved for, to be directed to the. juſtices to ſwear Wil- : 

\ Jlinm Carr late overſeer of the poor. of the parifhes of S.. mz 
Andrew and St. George the martyr, to the truth of his ac- obj 

counts, upon an affidavit made by Carr that he had deli- red 

vered in an account to the juſtices, and was ready to ſwear not 

A to the truth thereof, but that they had refuſed to ſwear nex 
| him. On behalf of theguſtices, it was objected, that the par 
account conſiſted of Kh, ſums, and that the juſtices aſked Wnt 

him ſome queſtions touching the particulars, which he te- MM 

fuſed to anſwer, and therefore they refuſed tc ſo cf him Is t 

to his account. By the court: A mandamus is a matter of El. 

_ courſe, and we cannot refuſe to grant it. If the juſtices caſe 

have any legal objection; they may return it upon the H 
mandamus. 1 Milſon. 125. 5 cor p. 

And if any perſon thinks himſelf aggrieved by the ac- S 

- count, he may have his remedy by appeal. frons 
And the ſaid books ſhall be fog oy by the churchwardens by 

and everſerrs] T. ** 8. 2. K, & e at A man- tute 

damus was granted to oblige. the old overſger to deliver by t 

over the books of the poor rates to the new overſeer; for, muc 

þ by the court, They are public books, and ought to be for r 
. delivered over by one overſeer to another, that all the | cour: 
24:5 pariſhioners may have acceſs to them, and the overſcer and and 
cChurchwarden for the time being ought to have the cuſto- | for tl 

| dy thereof. 1 Hilfen. 305. man 
Overſcer emo - 2. And if any 8 Fall remove, he ſhall before his re- 16 T. 
Ving or dying moval, deliver over, to ſome chus chu arden or other overſeer, tons 
5 his accounts, verified as aforeſaid, with all aſſeſſments, books, guar 
" fapers, money, and other things concerning his offics ; and if deen 

any overſeer fall die, his executors or adminiſtrators ſpall Arg 

within 40 days after his deccaſe, deliver over all things con. aid, 

cerning bis office io ſome chur chwarden or other over ſcer, and P eal i 

ſhall pay out of the aſſets all money remaining due, which he re- 3 . 

£1 | bit; 25 by 12 of His fic "before any of his. other debts art 2 1 
bpPai 17 $. C. 8 | 
Appeal againſt F 3. By the 43 E 5 c. oy 17 any ter ſon foall find himſelf = 


ay aggrieved by any att dove by the ſaid over ſeers or Juſtices ; be he 
may 2 to the general quarter ec . ons, whoſe order the! eiu 
al 1 | | 
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they may both ſtand together, and that the appeal may 
be upon either of the ſtstutes. — ES ..,. Fe 
And upon this ſtatute of the 43 El. the appeal is not 
limited to the next ſeſſions, but may be at any time after. 
The other ſtatute abovementioned, with regard to this wo pod, * 
matter, is as follows : F any perſon ſhall have any material 1 
objection to ſuch account or any part thereof, he may, giving; i 
reaſonable notice, appeal to the next ſeſſions; but if reaſonable _ | 
notice be not given, then they ſhall adjourn the appeal to the 
next ſeſſions after ; and the court may award cofts to either a 
party, as in caſes of ſettlement by the 8 & NM. 17 G. 2. 2 


| 
1 
2 
* 
1 


: C. 38. \. 4. * ; | 3 2 5 


So that here is a power to award coſts, if the appeal 
is to the next ſeſſions; but if the appeal is upon the 43 
El. and not to the next ſeſſions, there is no power in ſuch - 


caſe to award colts. 


And by the ſaid ſtatute of the 17 C. 2. c. 38. In all 
corporations or franchiſes, which have not four juſtites, perſons 
Fog may appeal, if they think fit, to the next county ſeſ- 
ons Toes: | 7 
AM. 4 An. Q. and Hedges. On appeal upon the ſta- 75 
tute of the 43 El. againſt thegallowance of the account + 
by two juſtices, the ſeſſions ord&fed thEw@verſeer to pay ſo 
much over, Which they adjudged to be in his hands; and 
for not doing this, they committed him. But by the 
court: They fhould have levied the arrears by diſtreſs 
and ſale, and in default of diſtreſs have committed him; 
for the ſeſſions muſt execute their judgment, in the ſame- 
manner as the two juſtices muſt do. 2 Salk. 533, 

7. 7 E. X. and Bartlett, An order made at the ſeſ- 
hons relating to accounts of overſeers, was moved to be 
quaſhed, becauſe it did not appear that the accounts had 
been before the juſtices out of ſeffions, and they cannot 
come per ſaltum to the ſeſſions, On the other ſide it was 
faid, that it appeared there was an allowance, for the ap- 
peal is ſaid to be againſt the diſburſements and the allow- 
ance thereof, which the eourt will preſume was regular. 
But by the court, It doth not follow, that this was an 
allowance. by two juſtiges, for the pariſh might do it; and 
therefore for want of juriſdiction this order muſt be 


quaſhed, Str. 983. 
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I. In N Overſeers being en in N one, ſhall 


forfeit for every default 205. 10 the poor, to be levied by one of 
the churchwaraens or” " overſeers, by . quarrant 3 two juſtices 
(1 Q.) ty diftreſs; or in defett thereof; any rd ſuch juſtices 
may commit the offender to the common gaol, there to remain 
toit haut bail or mainprixe, till * faid '» ord Hall be yy 
43 El. c. 2. f. 2, It. | 
2. And by the 17 G. 2. c. 38. ante pariſh officer ney. 
lecting to-obey any directions of that act, being. convicted thereof 
on oath before tuo Juftiges, in two calendar months, after the 
offence committed, ſhall for feit not exceeding * . than 
49 $; to the poor, by di Dogs LAS : >: 
| 40 » brought in the courts of Weſt⸗ 
| | the recovery of any ſum miſpent 
of taten io their ou "uſe 4, the churchwardensbr ver ſ-ers, the 
evidence , the pariſhioners, other than ſuch as receive alme, 
ſhall be e 3 W. c. 11. ſ. 12 5 | 
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8 VIII. wende of overſeers in the be lereee of 


Their duty. 


"Bp the 7 J. c 5. and 21 Rr 12. If any ation le 


r perſon which in his aid, 
or by his commandment, ſpall dv any thing concerning his »jjice, 
he may plead the general iſuep®, and if he recovers, he ſhall have 


, double cots: And ſuch action hall be laid in the proper county, 


and not elſewhere. 

2. And by the 43 El. c. 2. Perſons ſucd for any thing 
done on that act, may plead the general iſſue, and hive - trebir 
damages with coſts, and that to be offe 71 by the jury in caſe if 
the iſſue tried, or by u ww" to inquire of the Jamgyes in cafc 


=. #7 . is nonſuit. 1. 19. 
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